THE AUTOBIOGRAPHY OF KAZIN 


In the name of Gody the nxetciful^ the compassionate 

A History of the events and a record of t he 
Hfe of Mowlana Shaykh Muhammad AIi 
Hazin. written by himself 


QUATRAIN. 

1 ^?»bcd for secluaion in tfie net which bteaWs one’s wings and 
featheis. 

The world IS not a phee for that flight (le sowog arobitJOB) 
which I had attempted 

Even ifter death I would not heir the burden of “iDr ones 
obltg-itioos (and bencej 

I wished for a sbrood of ashes for the fire of jny b id) 

Hon long ebould one'fl heart bleed for weepjug •' ^ ^ ' 

IIow long should one meet great eipcnses with n it'oome’- 
Comfort below tbe ah} is impoiieible. 

Until oue frees lutnself from this sphere 
Where 13 the power of speech (O God’) that I may praise 
You’ 

And describe the perfection of Your greatness. 

JifotbiDg in onr possession hsve we, the empty banded (i e 
poor) 

The soul alone which You have given me, I sacnfice to You 
Since the best fruit and the i;))oiee capital on the stage of creation 
IS the acqmsitiou of experience (warning) for man, [and it >s on this 
account that a uamber of wise people and those who know the value 
of time, bare engaged themselves tn composing works on history and 



wnhDg Ru account of good and enl (;new 8 ), and spent some of their 
time in this basmeas, and in short, a study of biographies and chro- 
nicles 18 of inumerable benefits to all classes of men according to their 
different positions] and since thiB distracted man who had wasted his 
life in perplexity, considering his own condition with close observation, 
thought that an account of bis past (life) will not be without the bene- 
fit of giving experience (warning) to the readers , [this being often the 
case, that in narrating the lives of others, the narrator falls into mis- 
representation and mistake, while no such thing is possible, in giving 
one’s own account,] therefore, be wished to engage himself m narrating 
some of hia events which at this moment are preserved in his memory, 
and to observe brevity and shortness in it, so that the length of the 
discourse and the embellishment of style may not be the cause (inhe- 
ritor) of fatigue to the votaries of wisdom , and whilst friends should 
have my memorial, the posterity should possess a historical account 
It 18 expected of generous readers, that they will see the work with an 
eye of kindness and clemency audassist this exile of the lane of bap- 
piae 5 S by asking pardon for bis SIDS Oh God, grant us Vour raerey 
and cause our business to reach the proper issue. 


CHAPTER I. 


The Ancestor* of the Author. 


I. a suppliant o f gifts, Muhammad called Ali, am the son 

of AbuTaleb.son of AbdulE, 8 on%f All, son of Atta-ulla, son of 
Ismail son of Ishaq, son of Noor-ud dm Muhammad, son of Shehab- 
nd dm Ah, son of Yacoob, son of Abd ul-wahid, son of Shams-ud-dm 
Sruhammad, son of Ahmed son of Muhammad, son of Jamal-ud din, 
sou of the most illustrious Shaykh, the leader of the learned, Taj-ud- 
dm Ibrahim, known as the Gilani hermit, may God consecrate their 
spirits and grant me a good enA 

Of the aucestors of this humble person Shaykh Shehab-uddiQ All 
abandoned the town of Aata, bothlhe native place and the burial place 
of the Shaykh, and took up his abode at the chief town of Lahijan 
which IS the handsomest town of Qilau and since then, Lahijan became 
the abode of my ancestors My ancestor Shaykh Ab, sou of Ala uliah 
was among the famous learned men of his tune Ahmed Khan, the 
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Sjace you h'lve tiilcenavraj fromiaa the baud of favour, ob,. you 
idoraer of tb® garden, 

I have become, lit® tbe weeping willow proverbial for my dis- 
traefiou 

You died at lu ol i age, and I lUao havt, become old on nccount 
of gnef 

regret do I reinember every moment my childhood 

0 thou, the ninth heaven of elevation «o long as I had not aeea 

you concealed m the earth (i e fanned) 

1 djd not know that the low earth contd cover up a high hill 
Since jon broke tfa® thread of the volume of your body 

There is no more an instance of mcomparabieoess to be found in 
the world 

On account of the coile lion of lire (of gnef) I faavo my heart 
full of aigha, 

And I have forgotten my empty veraes 


CHAPTER in 

The writer's birth— Woaders of memory. 


A passion for composition la prose and verse A bodily accident 
A short d^criptloo of some learned scholars* 

Now a short account of the Ufo of this bumble man My birth 
took place on MosOiy the twenty seventh of the second Eabi, A U 
1 103, JU the capital Isphslian 1 still remember some of the events of 
the period of fosterage When I came to the fourth year of my age, 
my late father gave direction for my instruction At that time, the 
great MuUa Shah Muhammad of Shirar, on whom be mercy, one of 

the famous menof hiatimo, arrived at Isphahan On the day when 

ho was a guest in the bouse of my learned father this humble indivi- 
dual was presented to him for tho aus^cious commencement of my 
studies under bis bliiaaings ihe aboteKiid filowlana after saying 
BwniUaft made me repeat three times th^foliORing verses ‘ Oh God, 
espand my breast, ^ghtea my task, and loosen the knot of lay 
tongue, BO that people may understand me He Ibea recited the 
Fatiha and caressed me lo two years I was able to read anti wnte 
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Hts offspring was restncied to Shaikh AbduUa He aegoiicd the 
sciences from his own father, and ho was endowed with pielj and 
abatioeucc from the worid Oat of rrlut ho got of tiio nteios of lii eii 
hood and the luhented property, he was contmt mth a Utile, and the 
rest he spent on fcicods and the nee^ljr Three boos were left hy him, 
ShaykU Atta uiU Shaykli Abu l'hleb,and ShayUi Ibrahim Shajkh 
Atta u!la, hi 9 eldest sod was the foremost learned mao of that country 
10 junsprudeuee and tnidttioua ead occupied a high positioo la piet^ 
and excessive worstop He died in iiia middle age and he left no 
offspring Shaikh Ibrahim the young stoftho brothers wasaleanied 
man of his tuuc eudowed with a lofty spiiit and sagacity tiaving 
acquired the cnrient degrees in science he became the cheifoflua 
conteniponncs He wrote exccedingiy wed lu the seven styles of 
cabgriphy aod nould so imitate the liaodwntiDg of the master* that 
it was diihcuU to distinguish between the tuo The holy A'oron 
und the Stihijah i iCo mil dt, vitii trauslatiou were completed by bun 
'isd were scut to my late futher at ispb han. Both of them were 
prceeated to this humble ludin hial Ihe Cklcbrated caligraphuta of 
Isph&han were muoh pioflted by seeiug them Ho had great skill in 
the epistolary art and in cotupoeitioa. His letters are well known and 
traosenbed }u the boohs of the learned roes Ju portry and emgwaa he 
posseiBod & correct stjle A times bu was mebaed to wnte poett> 
and these few couplets vt his 

QUATRAIN. 

Thr real irioe 18 the blood four hearts do not search for it 
m the bottle 

The true pearls are the tears of our eyes, do not look for them 
in the ocean 

We should not wander after Layla hko MajQOoa m the desert 
JJ.hAtpyAr_,vjwi xaa»,&id^ 
desert 


QUATRAIN. 

In the gtirden of world th6»6 wask oo cue familiar with the 
secret 

lathebauquet of time ’here was no one who could siDg a 
melody 
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We closed our tongue, there being no fellow singer, 

Because one could not perform the modulations of music 
alone 

I was yet ia my childhood when I arrived with my father at 
Lahijsn and had the happiness to ruit my exalted uncle Really m 
noble qualities good raanaors, cheerfalneas ind socmlness I havt 
seldom seen one iifce him Ten years before my learned father, he died 
ntLahijin, He left a son named Sbaykh MoSd and two daughters 
After a ehort time the son idso died in the prime of youth 


CHAPTER n 

A Short account of my late father. 

Now.my late father, at the age of twenty hmng acquired a know- 
ledge of many hterarj subjects ooder the learned llowlaua Kalla Ha- 
san the Shaykh al Islam (Chief Judge) of Qilao came to Ispliahao on 
account of his great desire to visit the learned men of Irae Here ta 
the college nf the master of the Karoed \ga lluseio of Rhonsar, on 
whom be mercy the memory of whose merits and virtues is too well- 
koown to seed any comment he engaged himself in liis studie* And 
having completed his mathematical studies under the Ptolemy of h!s 
age the learned Mowhna Muhammad Rnfia known as Rada of Yaxa, 
he was so deeply absorbed in study and discuasiou, as it would bo pos- 
sible for few students and op to the end of his life he kept the samo 
style A great body of students attained high degrees of knowledge 
fay the blessing of hu instruction. In hiv library there were more than 
Hvc thousand volumes and not a single book of science wai seen which 
had not been corrected by him from beginning to end, and many of 
the marginal notes wnttcQ in bisown writing Nearly seventy volnmes, 
some of which are Bayzavi’s Oomvaetit^.tJ, ihs Kamm —Vtloyhal the 
Shrah i Zamaht the whole of 2«iJ j&-» IIcuUs and similar works, ho bad 
copied out with hta own hands He used to si), that very often in a 
night and day, he bid wntten more than a Ihoasand couplets He had 
a fcandwntiQg very clear and fceiutiful I have beard bun say, “ While 
my father was alive, i came to Ispbahan and on account of tlie thought 
that perhaps I might fix ray habitation at Isphahao, he would not sead 
me money enough for my necesswy expenses, and even tint nmount 
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was sent m small instalments in the contae of the year Consequently 
I had not enough money to buy books and wrote mauy of them with 
mj own hand?. Afteratime when my father died the idea of retnrniag 
to Lahijin vanished from my mmd ” 

In short he bought a honse at Isphahaa added to the structure, set 
out On a journey to IIijM and through Syria having had the honour 
of going round the holy house of God he retimed to Bagdad He 
passed some time in the holy sepulchres of Irac and returned to Ispha 
han Of the inhabitants of that place Haji Asad nllah Isphahani a 
pious and good man became friendly with him and married his claugh 
ter to him Ills posterity consisted of four sons The first offspring 
was this humble man and three others One died in infancy, the 
other two 111 the prime of youth 

To be brief if I begin to write of hia good qualities perfect 
morals, sublime mind and disposition, atreogtb of faith and perfec 
tiOQ of his accomplishments and loteUect it will be very long 
and mauy will attribute ib to evaggeration and to my good nature 
Out of all the learned sciences (here was not ooe m wlitch he 
was not a perfect i.zpert aod m spite of this fact, he was never 
proud of hiB learning as ts usual with other learned men and with the 
lowest students and the rulgara he behaved m an affable manner 
Although he had passed the whole length of bis life in discusnon and 
giving instructions yet he always avoided contention, and hated such 
conduct 1 haie never seen any other "iccomphshed man that was 
equal to Inin in eloquent speech and cheerfulness of temper The 
Bubhmity of hia spirit was such tint in the eye of his inignanimous spirit, 
the world was rot worth a handful of dust Kever would ha endeavour 
to acquire wealth and pomp of the world which his lowest disciple with 
a little exertion could have acquired m the best possible manner 
In bis mind he never thought of wealth and bodily comfort I 
Ime often heard him say, ‘ A piece of lawful bread which Tro 
• Mdence has mad© our portion is sufficient for us and although 
tho motne of acquinng worldly wealth, be for the patronage 
of others and offenng to the needy, yet it cannot be done with 
out debasing a faithful soul In my opinion the height of gene 
rosityienottocovet but to leave alone, to the people that which 
i? in their hands * He was never eager in makuig acquaintance with 
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wealthy people, and will a oumher of pnaces, uoblemen, and great 
me» who were hw friends and obsfttyed the extremo respect for 
him ho behaved la a dignified manner Such 'naa hisdevotioa and piety 
that iQ coarse of twenty five years that I hate passed with bim, I have 
neverseenhim doingaay act which waaobjcctMuablaia the eyo ol the law 
I have never seen him lying in bed after midnight in any case, whether 
he was healthy or sick. Six or seven yeate before ha died a desire of 
solitude and retirement overpowered hia mind, and he left off discussion 
and society He never undertook the managtracut of the domestic 
affairs, but having made this humble indindnal his deputy in this affair, 
he would aomeliroea engage himself m reading and wept oftentimes 
Most nighta be kept vigd for prayers He would never apeafc with 
any body, more than necessary and also did not Ii he any one else to 
speahtobiJn At last, m A H 1127 at tho age of nme-aod sixty hw 
disease became noleut and he was overcome by weakness In the 
moramg which preceded the forenoon when ho died ho called me, 
and recommended to me bis survivors and told mo to behavo well 
towards them Then he said ‘ tust as rou have pleased me, may (^od 
bo pleased with you Hy last sommaod to you is this that how much* 
soever you do not find the affairs of the world according to your desire, 
and although the times be unsuitable to yon you should nevet resign 
your will to meanness nor should you adopt tho znonners of parasites 
and serPiio persona, because this short life laoot worth such debase- 
meet and if you can doQotstajraayiuaro atlsphahau, so that some one 
of ns may survive ” This humble individual did not understand those 
wordstiU someyearslater, wheaconfusiOQ'md ruiQ overtook Isphahao. 
Then he said, ‘Do not forget doing for us whatever be possible aud 
practicable on holy nights and days 0 e give in chanty as much as 
you can) ’ A few hours after this ho departed to the eternal world. 
Hia bunal place isia the cemetery known oa the shtiaa of Baba Rukn- 
nddia, close to the tomb of the learned diviao, Mowlaoa Hasan of 
Gdan may God pour upon him streams of mercy and pardon, tad nuke 
him a dweller m the garden of Paradise 1 have composed an elegy 
on the death of this e\aUed person, and I ivrite a few lines from d, 
•OAZAL. 

0 thou really pure man (lit pure wiao of tcuth), the sky is over- 
cast (ht impure) on account of thy death 

The taste remains no more m an empty bottle 
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DISTRICT MAGISTRATE OF 
ABU. 


THE 

INDIAN LIMITATION ACT. 


ACT No. IX OF 190S. 

Passed by the Governor-General of India 
IN Council. 

( Received the assent of the Governor-General on the 
7th August, 1908). 

An Act to consolidate and amend the law for the Limita* 
tion of Suits, and for other purposes. 

"y^HEREAS it is expedient to consolidate and amend 
the law relating to the limitation of suits, appeals 
and certain applications to Courts ; and whereas it is also 
expedient to provide rules for acquiring by possession the 
ownership of easements and other property ; It is hereby 
enacted as follows : — 

1. Object* — The object ot the Limitation Act is to quiet long 
possession and extinguish stale demands — Luchmee v. Runieet, 20 W.R 
375 (377) (P.C.) Statutes of limitation are sututes of repose, to quiet 
titles, to suppress frauds, and to supply the deficiency of proofs arising 
from the ambiguity and obscurity or the antiquity of transactions They 
proceed upon the presumption that claims are extinguished or ought to 
be held extinguished whenever they are not litigated within the prescribed 
period They quicken diligence by making n in some measure equivalent 
to right They discourage litigation by burying in one common receptacle 
all the accumulations of past times which are unexplained and have now 
from lapse of time become inexplicable. It has been said by John Voet 
that controversies arc limited to a fixed period of time, lest they should 
be immortal, while men are mortal” — Story’s Conflict of Laws, 8th Edn., 
p. 794 For this reason the statute of limitation has been termed a statute 
of repose, peace and justice— Alangu v. Kandkai, 8 AU. 475 (484) , Jag Lai 
V. Har Narain. 10 All. 524 (529); Tobon v. Kaye. (1822) 3 Brod. & Bing. 
222 (223) (per Dallas C-J); Hunter v. Gibbons, (1856) 26 L.J. Ex. 5 
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(per Bramwell B ). “All statutes of limitation have for their object the 
prevention of the rearing up of claims at great distances of time when 
evidences are lost, and in alt well regulated countries, the quieting of 
possession is held an important point of policy*’ — per Lord St. Leonards 
in Trustees of the Dundee Harbour v. Dougall, (1852} I Mscqueen H L 
321, “The public have a great interest m having a known limit fixed .by 
law to litigation, for the quiet of the community, and that there may be 
a certain fixed period, after which the possessor may know that his title 
and right cannot be called in question. It is better that the negligent 
owner, who has omitted to assert his right within the prescribed period, 
should Jose his light, than that an opening should be given (o inferminabie 
litigation, exposing parties to be harassed by stale demands, after the 
witnesses of, the facts are dead, and the evidence of the title lost.” — Per 
Plumer M.R m Cholmondelay v Clinton, -2 Jac. & W. 140 Statutes 
of limitation are definite rules of law giving to the population for whom 
those laws have been framed a guarantee that after the lapse of a certain 
period they may rest in peace and rely upon titles or other rights which 
they have acquired—Ram/iwan v. Chand Mat, 10 All 587 (595). The 
object of the Act is not to create or define causes of action but simply 
to prescribe the period withm which existing rights can be enforced m 
Courts of law— vSuryamani v Kahkanta. 28 Cal 37 (46) , Jtvl v Jiam//, 
3 Bom. 207, fiinda v. Kaansilta, 13 All I26 (142). The principle of 
the Act IS not to enable suits to be brought within certain periods, but 
to forbid them from being brought after periods, each of which starts from 
some definite event — Hurry Bhasan v. Upendra, 24 Cal 1 (7) (P.C.). 
“The intention of the law of limitation is not to give a right inhere there Is 
not one, but to interpose a bar after a certain period to a suit to enforce 
an existing right”- per Sir Richard Couch in Hurrynath v Mothoor, 
20 lA 183, 21 Cal 8 (18) (PC), f?Jm Naratn v. Barkandi. 12 OLJ 
77, 86 I C. 725, A.I R. 1925 Oudh 400; Kalieharan v Sukhoda, 20 
C W.N. 58 (61) The Limitation Act merely prescribes a period for the 
institution of a suit, and does not ofTtself create an obligation to sue 
where none existed — Narayanan v. Lakshmanan. 39 Mad 456 (458). 

2. Construclion • — The Act of Limitation, being an Act which 
takes away or restricts the right to take legal proceedings, must, when 
its language is ambiguous, be construed strictly, i e.. m favour of the 
Tight to proceed — Umiashankar v. Chhotalal. 1 Bom 19 (22) ; Collector v. 
Rajaram, 7 Bom. 542 (545); New' Fleming Spinning Co v. Kessow/i, 

9 Bom. 373 (402) ; Balvant v 'Secretary of State. 29 Bom 480 (498) 
Vcnkanna v. Venkata Kn'sfinayya, 41 Mad. 18 (22). 33 M L J 35, 41 I C.' 
807; Sandar v. Salig Ram, 26 P.R, 1911, 9 I.C 300 (302) (F.B.); 
Dheru v. Sidhu. 56 P R 1903 (per Chatterh J.) ; Deutsche Asiatische Bank 
V. Hiralal. 47 I.C. 122 (Cal); Marlidhnr v Mulu, 11 N.L.R. 18, 27 I.C 
935 (936). Where the interpretation sought to be pul upon the technical 
words of a Stanile like the Lfmitation Act is arrived at by implication and 
inference, the Court ought not to adopt a construction which has a restrict- 
ing and penalising operation, unless it is driven to do so by the irresistible 
force of language— AMuf Karim v. IsJamannissa. 38 All 339 (343). 
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No man is to be deprived of rights which would by law belong to him, 
unless the specific provisions of law which are alleged to take away those 
rights can be shown to apply clearly and in precise terms to his case — 
Sunder V. Salig Ram, supra The provisions of this Act, when set up as 
a defence, must not be extended to cases which are not strictly within 
the enactment, whilst exceptions or exemptions from its operations are 
to be construed fibcralfy — Poorna v. Sassoon, 25 Cal. 496 (503) , Roddam 
V. Morley, 1 DeG & J. 1 (23). “A stanite of Limitation, like any other 
statute, must be interpreted m accordance with the fair meaning of the 
language used, and a litigant who relies upon it must bring his case 
within its terms as so interpreted”— Ltghtwood's Time Limit on Actions, 
p 2. The Act ought to receive such a construction as the language in 
its plain meaning imports — Lttchmee v. Run/eef, 20 W R. 375, 377 
(P.C ). It should not be so interpreted as to include cases not falling 
within the strict meaning of the words used — In re Ramshankar, 3 C.L R. 
400; Parashrom v. Rakhma. 15 Bom. 299. 

In certain Allahabad cases, however, Mahmood J. has expressed the 
opinion that statutes of limitation must be construed strictly in favour 
of their operation i.e., against the right to take legal proceedings— Afangii 
V. Kand/iai, 8 All 475 (484) The learned Judge has also remarked that 
statutes of limitation are statutes of repose, intended to check tendency 
of dilatoriness, and they should be administered not slackly but as strictly 
as possible In order to strengthen the repose at which they aim The 
rule of limitation Is not to be administered as a lax system to be modified, 
varied or fluctuating according to the individual views or wishes of the 
Judge— Rjm/wtfn v. Cfiand Mai. 10 All. 587 ( 595, 596) , /ag Lai v. 
Mar Narain. 10 All 524 (529) 

In construing the Limitation Act, the Courts cannot allow any question 
of hardship to influence them, where the wording of the Act is plain 
and unambiguous. They have lo construe the Acts of the Legislature 
as they find them, whether they approve of them or not — and not lo alter 
or amend them. They have no power to read into the Limitation Act 
an article which is not there or any section or words which it does not 
contain— Baftaran v. Gobind. 12 AH. 129 (137) F.B. The construction 
of Acts not in pari materia with the Limitation Act {eg the Court Fees 
Act) cannot be called in aid of the construction of the Limitation Act — 
Dayachand v Hcmchand, 4 Bom 515 (526) (F.B), Asson v. Pathumma. 
22 Mad 494 (503). The various articles dealing with a variety of parti- 
cular cases should be so construed as to make them harmonious and 
consistent— Safi Prasad v Jogesh. 31 Ca! 681 (684) (F B ). 8 C W N 
476. Amme Rabam v Zia Ahmed, 13 All 282 (284) (F.B ) The language 
of the third column of the first schedule should be so interpreted as to 
carry out the true intention of the legislature, that is to say. by dating 
the cause of action from a date when the remedy is available to the 
p.nrty— .Mulftnitorakl.-ai v Aladar Amnal 43 Mad 185 (213) (F B ) If 
there ts a conflict between i»o periods of Hm’tation. one of which, the 
longer, is sppHcable to all circumstances, and the ether, the shorter, to 
special circumstances only, the longer tern given by the statute to bring 
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the suit ought to be applied, UQless there is clear proof of the special 
circumstances which would make the shorter term applicable — Tara Nath 
V. Jsivar Chandra, 16 C.W.N. 398 (401), following Crum v. Johnson, 
[1902] 92 N.W. 1054. 

3. Which Law applicable The general rule is that a statute 
cf limitation is retrospective in its operation and governs all proceedings 
from the moment of its enactment, even though the cause of action might 
have accrued before the Act came into existence — Baifnath v. Doolarey, 
50 All. 865, 26 A.Lj. 1317, A.! R 1928 All. 708, 110 I.C 719 Hence, 
the law of limitation applicable to a suit or proceeding is the law in 
force at the dale of institution of the suit or proceeding, unless there 
is a distinct provision to the contrary— Soni Ram v. Kanhaiya, 35 All. 
227 ( 234) (P.C.); Begam Sultan v. Sarvi Begum, 43 All. 121. 90 I.C. 
274, A 1 R 1926 All. 93; Gurupadapa v Virabhadrapa, 7 Bom 459 (462) ; 
Gangaram v. Secy, of State, 21 S.L.R. 195, A.I.R. 1927 Sind 270 (271). 
Thus, a suit brought in 1904 on a mortgage executed in 1870 would be 
governed by the Limitation Act of 1877, not by the Act of 1859— Soni Ram 
V. Kanhaiya, 35 All. 227 (235) (P.C.). If an ex parte decree is passed 
when the Act of 1877 is m force, and the application for setting aside the 
decree Is made when the Act of 1908 comes into operation, the application 
would be governed by the latter Act— /i« Bibi v. Jlahi, 37 All. 597 (600) ; 
Monohar v. Sadiqa, 101 P.R 1916, 37 1C. 292 (294), Chidambaram v. 
Karuppan, 35 Mad. 678 (679) ; Zaibufnissa v. Ohulam Fatima, 70 P.L.R. 
1911, 10 1 C 823. If a sale takes place before 1908, end an application 
to set aside the sale (Art. 166) is made after the passing of the Limitation 
Act of 1908, It will be governed by the new Act— Rat Ktshori v. Mukunda, 
15 C.W.N. 965 (971), 11 1 C. 295 An application for execution is 
governed by the Act m force at the time when the application is made, 
and not by the Act which was in force at the time when the decree was 
' passed— Gurupadapa v. V'lVabAodrapa, 7 Bom. 459 (463), distinguishing 
Mungul v. Grifakani, 8 Cal. 51 (P.C ) and Behary v. Coberdhan. 0 Cal. 
446 No one has a vested right in any period of limitation. It cannot 
be said that there is any substantive right in an appellant to wait for a 
particular period of lime before Rling the appeal. Rules of limitation are 
rules of procedure, and the rules applicable to an appeal would be the 
rules which are In force at the time when the appeal is 6Ied — Baf/niith 
v. Doolarey, supra. A suit is governed by the law of limitation which is 
actually in force at the time when it is instituted ; thus, a suit brought m 
September 1877 was governed by the Act of 1871, and not by the Act of 
1877, because the latter Act came into force from 1st October 1877,, 
although It naj passed on 19th July 1877 — Mohesh v. Busunt 6 Cal 
340 (347). 

4. The law of limitation is not always a law of procedure, that is 
to say, a purely adjective law; for amongst its other consequences It has 
the creation of rights by prescription; and if those rights have vested in 
Individuals under one law of limitation, they cannot be divested by the 
Introduction of a new law of limitation, or by an amendment in the law — 
Gajanan v. IVaman, 12 Bom.L.R. 881, 8 I.C. 189; Aforo v. Bala/i 19 
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Bom. 809 (8I4); Cangaram v. Secy, of State. 21 S L.R. 195, A.I R. 
1927 Sind 270 (271) The repeal of a Slatute or other legislative enact- 
ment cannot, without express words or clear implication to that effect 
in the repealing Act, take away a right acquired under the repealed statute 
or other enactment while it was in force — Sitaram v. Khandcrav, 1 Bom. 
286 (291) , Fazat Kanm v Annada, 15 C W N 845 (847) , Baifnath v. 
Doolarey. 26 A L J. 1317, A.IR 1928 All 70S. 50 All 865, Sahib Dad 
V. Rahmat, 90 P.R. 1904 (F.B ), 88 P.L R 1904 When the retrospective 
application of a statute of limitation would destroy vested rights, or inflict 
such hardship or Injustice as could not have been within the contempla- 
tion of the Legislature, the statute is not, any more than any other law, 
to be construed retrospectively — Khushatbhat v Kabhai. 6 Bom 26 ; 
Oopeswar v Jiban Chandra. 41 Cal 1125 (1140) (SB.), Ram Ditta v. 
Tehla, 4 P.R. 1902, 153 P.L R. 1901 ;Ramaknshna v Subbaraya. 38 Mad 
101 (103), 24 M L.J 54, 18 I C. 64. Where an Act contains provisions 
for the limitation of suits which take away altogether a vested right of 
suit, without providing any equivalent remedy, then according to the 
approved rule of construction, the provisions must be considered to have 
been enacted subject to the implied exception that they were not to extend 
to such vested rights of suit which were to continue subject to the rules 
of limitation In force at the time of the passing of the Act— Ro/ah Ptffapur 
V. Venkata. 39 Mad. 645 (650). 29 M L.J 1, 30 I C. 94 (F.B.). “When 
a new enactment deals with rights of action, unless it is so expressed 
in the Act, an existing right of action is not taken away But where 
the enactment deals with procedure only, unless the contrary is expressed, 
the enactment applies to ail actions whether commenced before or after 
the passing of the Act”— per Wilde B m Wright v Hale. (1860) 30 L.J 
Ex 40, 6 H & N 227 (232). Hope Mitts Id. v. Vithaldas, 12 Bom.L R 
730. 7 I C 982 (985) 

Similarly, a suit or application which has been already barred by the 
old Act cannot be revived by the new one— /la Singh v Surya, 31 All. 
495; Khunnilal v. Covind. 33 All 356. 15 C.W.N 545 (551) (P.C ) , 
Mohesh V Taruck, 20 Cal 487 (PC), Nepal v. Ntroda, 39 Cal 507 
(509); FflfimJfufnissj v. Sundar Das. 27 Cal 1(X)4 (1011) (PC.), 
Shumfchoonafh v. Guruchufrt. 5 Cal 894; Nursing v Hurryhur, 5 Cal 
897, fagamba v Ram Chandra, 31 Cal. 314, VinayaJc v. 8ala/i, 4 Bom 
230, Dharma v. Covind, 8 Bom 99, Mabomed Mehdt v. Saktnabai. 37 
Bom 393. Narayan v. Covind, 29 Bom LR 1563, AIR. 1928 Bom 
28 (31), Dfiondi v Lakshman. 31 Bom L.R 1287. A.IR 1930 Bom. 
55 (57) : Appasami v Subramanya. 12 Mad. 26 (PCI. Teka v. Sohna. 
39 P.R. 1901; Khan v, Hakim, 97 P.R 1905. Somasundaram v Vailhi- 
linga, 40 Mad 846, 4t 1 C 546 So also, a judgment or decree which had 
become unenforceable by Ispse of tune before the passing of the present 
Act cannot be revived or made effective by any retrospective operation 
of this Act — Sachindra v Mahara/a Bahadur. 49 Cal 203 (214), 26 
C W N. 859 (PC.). 

It should be noted in this connection that section 2 of the Limitation 
Act of 1877 contained a proMsion that “Nothing herein contained shall 
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be deemed to aRect any title acqaired or to revive any right to sue barred 
under the Limitation Act, 1871.” But this clause has been omitted in 
the Act of 1908, in view of a similar provision existing in the General 
Clauses Act Section 6 of the General Clauses Act (X of 1897) provides 
that the repeal of any enactment "shall not revive anything not m force 
or existing at the time of the repeal or affect any right, privilege, obliga- 
tion or liability acquired, accrued or incnrred under any enactment so 
repealed.” 

5. Pending proceedings Since the law of limitation appli- 
cable to a suit or proceeding is the law in force at the date of institution 
of the suit (see Note 3 above), any change in the law of limitation during 
the pendency of a suit does not affect the proceedings. A suit is governed 
by the provisions of the statute of limitation in force at the time'of its 
institution and not by the provisions of a subsequent statute coming into 
operation during the pendency of the suit— )lfau/a Safesh v. B/iaba Sundart, 
19 C.L.J. 187 (188), 19 IC 968. 

6. Applicability sections and articles '—The appli- 
cability of particular sections of the Limitation Act ought to be determined 
by the character of the thing sued for, and not by the status, race, character 
or religion of the parties— Paffehscng/i v. De$sai. 21 W R. 178 (P.C ). 

Vi'hen there are two articles which may possibly, govern a case, the 
one more general and the other more particular and specific, the latter 
ought to be applied — Skaroop v. Joggessur. 26 Cal. 564 (F.B); Issur v. 
Jiban, 16 Cal. 25, Mangu v Dolhin, 25 Cai. 692 (698, 699)1 NaUsan v. 
Soundararaia. 21 Mad 141, Municipal Board v. Goodall, 26 All, 482; 
Madras Steam Navigation v. Shalimar Works, 42 Cal 85; Ranchordas v. 
Parbatlbal, 23 Bom 725: Narmadabat v. Bhabanishankar. 26 Bom. 430; 
Md Mosaharal v. Md Azimuddin, 27 C.W.N 210, Toja Lai v. Moinuddin, 

4 Pat. 448, A 1 R. 1925 Pat. 765; Venkalasubba v. ,4siafic Steam Naviga- 
tion Co , 39 Mad 1 (121; Sesha Naidu v. Periasami. 44 Mad. 951 (957). 
But if two articles limiting the period for bringing the suit are wide enough 
to include the same cause of action, and neither of them can be said to 
apply more specifically than the other, that which keeps alive rather than 
that which bars the right to sue should generally, and apart from other 
equitable considerations, be preferred — To/a Lai v. Moinuddin. (supra). 

- 7, “Suil*’. — The Limitation Act is applicable to suifs brought by 
the plaintiff ; it does not apply to a right set up by the defendant in defence 
A defendant will not be precluded from setting up a right by way of 
defence, even if he could not have done so as plaintiff by way of substan- 
tial claim— Deod/iari v Dayanand. 35 I C. 610 (611) (Cal); Sri Krishna 
V. Kashmiro, 20 C.W.N 959 (966, 967) (P.C ) ; Akbar v. Ragnandan, 57 
l.C. 348 (349) (Lah); Kamra v. Btshambar, 147 p.R. jggo (F.B.); 
Venkalachalapathi v. Robert Fischer. 30 Mad. 444 (445) , Lakshmi Doss 
V. Roop Laul, 30 Mad. 169 (178); Meherban v. Raghunath. 5 O L.J. 768, 
49 l.C. 115; Rflisannissa v. Zoranar, | Luck. 92, 29 O C. 118, 92 I.c! 
675, A.I R 1020 Oudh 228; Mahadev v. Sadashiv. 45 Bom 45; Mg. Po 
Kyne v. Mg. Po Thin, 7 Rang. 288. A.I.R 1929 Rang. 251 ; Ram Kishorc 
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V. Rsm Nandan, 25 A.L.J. 1080, A.I.R. 1928 All. 09. But where a suit 
by the defendant would have been barred under sec. 26 or 28, the 
defendant cannot set up his right by way of defence — Mahadev v. Sadashiv, 
45 Bom. 45 (49), 22 Bom. L.R. 1082. 59 I.C. 118. 

7\. ArbUratton proceedings Though not applicable in 
terms, the Limitation Act would apply to arbitration proceedings, and an 
arbitrator is bound to give cBect to all legal defences including a defence 
under the statute of limitation, unless there was an express agreement 
between the parties to exclude defences under the Limitation Act — 
Ramduil v £. D Sassoon & Co.. 56 Cal 1048 (P C ), 33 C.W N 485 
(491), 49 CLJ 462, 31 Bom. LR 741. 27 A.LJ 254, 115 IC 713, 
A 1 R 1929 P C 103, 56 M.L J 614 

8 Certain applications — It should be noticed that this Act 
does not provide for all kinds of applications to Court, but Is limited to 
certain applications mentioned in the 1st schedule The following applica- 
tions are not covered by this Act 

(1) An application for a ccrtihcaie to collect the debts due to the 
estate of a deceased person— /anaJli v. Kesarata, 8 Mad 207, (2) an 
application for probate — In re hhan Chunder. 6 Cal 707 (709) , Bai 
Manekbai v Manekii. 7 Bom 213 (214), Gnanamulhu v. Vana, 17 Mad 
379 (381) , (3) an application for letters of administration — Kashi Chandra 
V. Goptkrishna, 19 Cal 48, Bat IHanekbat v Manekii, 7 Bom 213, 

(4) an application under the Religious Endowments Act, or an application 
for the appointment of new trustees— /anoti v Kasavalu, 8 Mad 207, 

(5) an application to a Court to exercise the functions of a ministerial 
character (e g an application for the grant of a $ale<eriificate)— Ajlasa v. 
Ramasamt 4 Mad 172. Vithal v Vilho/i 6 Bom 586 (587) Loxmi v 
Tukaram, 26 N L F 166, A I R 1930 Nag 206. Moolla Cassim v Mootia 
Abdul, 35 I C. 950 (951), 8 L B R 423 (6) the Limitation Act must be 
held to apply to applications for the exercise, by the authority to which the 
application is addressed, of powers which it would not be bound to exercise 
without such application, and does not apply to an application to a Court to 
do what the Court is bound to do and has no discretion to refuse to do — 
Darho v A’csho. 9 All 3(M Balaii v Kushaba, 30 Bom 415. Madhabmont 
v. Lambert. 37 Cal 796; Laxmibat v TuKaram. supra-, Moolla Cassim 
v AIooJlj Abdul, supra; as for example, an application to a Court to pass 
judgment according to an award — Isnardas v Dosibai, 7 Bom 316, or 
an application for a certificate of sale by a purchaser of land at a Court 
sale— Dct'fdas v Pir 7 JdJ. 8 Bom 377, A'jfosa v Ramasamt. 4 Mad 172. 
See notes under Art 181. 

9. Criminal proceedings — The Limitation Act does not 
apply to criminal proceedings unless it is made applicable to them by 
express provisions— Q v AmfCToddeen, IS ^ R 25 (Cr > , Q v. 
Napeshappa. 20 Bom. 543 (546) Q £ v Aiudhia Singh 10 All 350. 
In the natter of Kitia. 11 Mad 332 Thus, an application for sanction 
under Sec. 195. Crim P. Code was not governed by any rule of limita- 
tion -0*E V Afadhta Singh. 10 All 350. (7 v fCageshappa 20 Bon. 
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543. Act Xin of 1859 (Workmen's Breach of Confracf Act) being a penal 
enactment, the Limitation Act is no bar to a claim under Sec 2 of that 
Act to recover an advance made to a labourer— /n Ihe matter of Kittu, 1 1 
Mad. 332. Certain criminal appeals are specially provided for in Articles 
150, 150A. 154, 155 and 157. 

9A. The Acl is a complete Code • —The Limitation Act, being 
(he enactment of the Legislature which has dealt with all matters connected 
with the limitation of all actions, appeals, applications and so on, is a 
complete code; and no Court would be entitled to invoke any principle 
for the purpose of holding a claim as not barred by the Jaw of limitation, 
which Is nor contained or necessarily implied in any of the sections or 
acUcUs of the Limitation Act — Ammala v. Narayanan, 51 Mad- 549, 111 
I.C. 210, A IR 1928 Mad. 509 (513). See also Ram Charan v. Goga. 
49 All. 565, A I.R. 1927 All 446. 102 I.C. 96; Sarat Kamini v. Nagendra. 
29 C,W.N. 973. AIR 1926 Cal 65; Satyanarayana v. Scethayya, SO 
Mad. 417, A I R. 1927 Mad 597. 



PART I. 


Preliminary. 

Short title, extent I* (1) TT^is Acl may be called 

*nd eomraenceiuent. Indian LimilaUon Act, 190S. 

(2) It extends to the whole of British India ; and 

(3) This section and section 31 shall come into force 
at once. The rest of this Act shall come into force on 
the first day of January, 1909. 

10. British India Indjs” shsll mean, all territories 

and places within Her (His) Atajesiy’s dominions which are for the time 
being governed by Her (His) Majesty through the Covernor-General ot 
India or through any Governor or other officer subordinate to the Governor- 
General of India— Sec 3 (7), General Clauses Act (X of 1897) 

This Act applies to the Agent’s Court at Aden which is included in 
the Bombay Presidency, and to non-regulaiion Provinces and the scheduled 
Districts— Q E v Chcna Koya. 13 Mad 353 (360) Aden, the Andaman 
and Nicobar Islands, Ajmere and Marwara in Rajputana, are declared by 
Acts XIV and XV of 1874 to be parts of British India So also the 
Cantonment of Wadhwan in Kathiawar— rnffam;>aMcftand v B B & 
C / Rv Co 0 Bom 244 This Act does not apply to Laccadive 
Islands— Ahmed Ko><i v Atsamma. 40 Mad 419. 93 1 C 341, A I R 1926 
Mad. 657. Natis'e States do not form part of British India and this Act 
Is not intended to apply to them, although many of those States have 
adapted this Act 

2. In this Act, unless there is anything repugnant 

Definitioni. in the Subject or context, — 

(1) “applicant” includes any person from or through 
whom an applicant derives his right to apply ’ 

(2) “bill of exchange” includes a hundi and a 
cheque : 

(3) “bond” includes any instrument whereby n 
person obliges himself to pay money to another, on con- 
dition that the obligation shall be void if a speciftetl act 
is performed, or is not performed, ns the case may he: 

(41 “defendant” includes any person from or 
through w’hom a defendant derives his linbiliiy lo be 
sued : 
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(5) “easement*’ includes a right not arising from 
contract, by which one person is entitled to remove and 
appropriate for his own profit any part of the soil belong- 
ing to another or anything -growing in, attached to, or 
subsisting upon, the land of another ; 

(6) “foreign country” means any country other than 
British India : 

(7) “good faith”; nothing shall be deemed to be 
done in good faith which is not done with due care and 
attention : 

(8) “plaintiff” includes any person from or through 
whom a plaintiff derives his right to sue : 

(9) “promissory note” means any instrument 
whereby the maker engages absolutely to pay a specified 
sum of money to another at a time therein limited, or on 
demand, or at sight : 

(10) “suit” does not include an appeal or an appli- 
cation : and 

(1 1) “trustee” does not include a benamidar, a 
mortgagee remaining in [possession after the mortgage has 
been satisfied, or a wrong-doer in possession without 
title. 

lOA. ‘Bond’ -.—The definition is the same as m See. 2 (5) (o) of 
the Indian Stamp Act II of 1899 Where 40 maunds of wheat were 
advanced to the defendants who agreed in writing to repay the same with 
interest in kind, held that the instrument was a bond within the meaning 
of this section, and not a mere aercement— IVad/ian’n v. Karim Baksh, 

6 Lali 276, 86 I C 844, A.I.R. 1935 Lah. 415. 

11. ‘Defendant,’ ‘from or through’. — Adverse possess.on of 
a defendant may be added to the previous adverse possession of the widow 
by whom the defendant was adopted, as the defendant derived his liability 
to be sued from the widow and thus brought himself within the definition 
of a “defendant” as provided by this section — Padaiirav v Ramrav, 13 
Bom. 160 (165). So also, adverse possession by the defendant of the 
office ol archaka may be supplemented by the previous adverse possession 
of his predecessor-in-office — Krishnaswami v. Veeras^ami. 36 M L.J 93, 
49 I.C 393. Adverse possession of the defendant may be supplemented 
by the previous adverse possession of the judgment-debtor from whom 
the defendant purchased, and may be pleaded in a suit by the auction- 
purchaser under sec 331 of the C. P C. of 1882 (rr. 99 and 103, Order 
XXI of the Code of 1008)— Afanufev v Ramchandra. 18 Bom 37 (40). A 
SO" in a Miiakshara family acquires an Interest by devolution, as soon as 
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he Is bom. In the property vested in bis father and other members of the 
family, and thus he derives his liability to be sued from or through his 
father and those members and to be impleaded as a defendant in a suit 
against the family property — Han Prasad v. Sourandra. 1 Pat. 50G (521), 
3 P.L.T. 709. 66 I C. W5. A.I.R. 1922 Pat. 450. A purchaser at an 
auction sale acquires the right, title and interest of the judgment-debtor, 
and in \irtui of that, is put in possession, by reason of which he becomes 
liable to be sued by the true owner. He therefore derites such hibility, 
within the contemplation of this section, from or through the judgment- 
debtor — /Hi Saheb v. Kafi Ahmad. 16 Bom. 197 (199). A char which wes 
found to be reformation in situ of the plaintiS’s land was occupied for 
some >e3rs by Government. It was then claimed by the defendants as 
their property, and Gotemmcni made over possession to them. On pl.iin- 
tiR’s suing to recoter possession, the defendants pleaded limitation and 
to make out their plea, claimed to tack on to their own occupition the 
period of Government’s possession Held that the defendtnts did m't 
derive liability to be sued from or ffiroug.t the Go\crnmcnt but on the 
other hand they had claimed against the Government nnd had recowred 
the land from the Government . they therefore could not tack the perii'J 
of Government’s possession to their own— B«cnfj A’linur v Sciretarv 
of State. 44 Cal 858 (874) (PC). 21 C.W.N. 012. 15 A.L.J, 30.4. ID 
Bom. L.R. 480. 32 M.L.J. 505. 

12. ^Easement’ .—The definition of "casemcni” given In this 
section shall not apply to those places where the Easements <\ct npplic'., 
vi:. Madras, C. P . Coorg, Bombay, U. P. and Oudh ?cc see 29. siih- 
section (4) In those places, the definition given In sec 4 id the I’ftse* 
ments Act will be adopted See Note 227 under see 2H 

13. Foreign Country —The following pliers are imtsidv' 

British India — The territory of MayurbhanJ /.'mfreis \ Arihiib ft r.il 
985 (F B.) , the British Cantonment of SecondcnKul f/oii.nfi Ui \ 
Abid Ah, 21 Cal. 177, the Tributary Mchils »if Orlm fiMMit .M.itiiinfi 
V. Khatoo, 29 Cal. 400; the Colon> of Miiintllis Kiinm v. htif, 29 
Cal 509 ( 516); the Laccadive Islands— /(hmed A'lnu v 49 

Mad 419, 93 I C 341. A.I R. 1920 Mid 057. 

* Good faith ’ — The definition Is almost tlic siiiie n* ibit el'vii 
in sec. 52 of the Indian Penal Code 

14. Plaintiff — * from or throiiftli * 4 »Mn(>(ii flcccrilliig 

to the customary law of Malabar la dcseendIMc from one ifjition holder to 
another in a peculiar line of succession, and c.icli »iiccc*sl\e liolJer Is in 
the same position as an ordinary heir succeeding on Iniesnc) .Sfjfioni- 
holders, therefore, derive ihclr title to sue from or l/iroiigft their Ini'iie- 
diate predecessors within the meaning of ihia cliuse fi’j/jh of 

V Ramafiunnt. 41 Mad 4(10). AIM LJ 26 , 42 I C 22 not a ghafujf 
does not ‘claim through' a prciious ghatmat within ihc meaning <if this 
clause, even though the latter ma) be the father of the former— rrcijnnj 

V SnUnf, 40 Cal 173 (IPO). t7 C V N l.i9. tO I C .V5 A reversioner 
claiming an estate under the Hindu law does not claim fri>m cr through 
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the widow in whom the estate vested at the death of the last male holder — 
Lamhasiva v. Ragava. 13 Mad. 512 (515). Therefore, adverse possession 
against the widow does not necessarily bar the reversioners. See this 
subject discussed under Article 141. An adopted son, who is adopted by 
3 widow after the death of her husband, does not derive his right to 
sue from or through his adoptive mother — Harek Chand v. Bcfoy Chand, 
9 C.W.N. 795 (800). But see 13 Bom. 160 cited in Note II ante. 

A trustee of an endowment derives his title from or through the 
trustee preceding him — Gnanasambandha v. Valu Pandornm, 23 )\l3d. 271 
(2S0, 281) P.C. But one of several joint tenants does not claim from 
or through a deceased joint tenant, because where one of the joint tenants 
dies, no one claims anything under him, as there is no transmission of 
interest— J?icfiardson v. Young. L.R. 6 Ch 478, cited in Bhogilul v. 
Amriti Lai, 17 Bom. 173 (178). And where there are several rever- 
sioners entitled successively under the Hindu Law to an estate held by 
a Hindu widow, no one of them claims through or derives his title from 
another, hut each derives title from the last full owmer — Bhagavanta v. 
Sukhi. 22 All. 33 (43) {F.B ). If therefore the right of the nearest 
reversioner to contest an alienation by the widow is allowed to be barred 
by limitation as against him, it will not bar the similar rights of the 
remoter reversioners. See notes under Article 125. 

15. ^Promissory Note* t — Compare the definiu'on given In 
see 4, Negotiable Instruments Act (XXVI of 1881) : *‘A promissory note 
is an instrument in writing (not being a banknote or a currency note) 
containing an unconditional undertaking, signed by the maker to pay a 
certain sum of money only to, or to the order of, a certain person, or 
to the bearer of the instrument.” 

16. ‘Suit*:— A suit roust begin with a plaint. Therefore a pro- 
ceeding under sec. 244, C. P. Code, 1882 (sec. 47, C. P. Code, 1908) 
is not a suit— VenfcafJChaiiinippn v. Venkatarama. 22 Mad. 256 (258). 
The word ‘suit’ in this Act does not include an appeal or an application. 
Thus, it does not include an appeal in a divorce suit — A. v. B., 22 Bom. 
612. Nor does it include an application under sec. 214, Indian Companies 
Act — Connell v. Himalaya Bank, 18 All. 12 (15). 

‘Trustee* : — See notes under sec. 10. 



PART II. 

Limitation of Suits, Appeals and Applications. 

3, Subject to the provisions contained in sections 
Di.mi.«i ct .uiu, tic, 4 to 25 (inclusive), every suit 
inttituted, etc., after instituted, appeal preferred, and 

period of limitation. »• .* J f. aL • J 

application made after the period 
of limitation prescribed therefor by the first schedule shall 
be dismissed, although limitation has not been set up 
as a defence. 

Explanation : — A suit is instituted, in ordinary 
cases, when the plaint is presented to the proper officer; 
in the case of a pauper, when his application for leave 
to sue as a pauper is made; and, in the case of a claim 
against a company which is being wound up by the 
Court, when the claimant first sends in his claim to the 
official liquidator. 

16A. Special or local laws By section 29 (2), as amended 
by the Umltation Amendment Act of 1922, this section has been made 
applicable to special or local laws. 

17. Government Even the Covemment is not entitled to an 
exemption from the provisions of the Limitations Acx—Appaya v Coficefor, 
4 Mad. 155 (156). 

18. Custom : — No custom will be allowed to override the positive 
prescriptions of the Limitation Act — Mobanlal v. Amratlal. 3 Bom 174 

19. Agreement of parties, waiver, etc : — The parties can- 
not by consent or agreement extend or alter the period of limitation — 
Krisio Kamul v. Hurce Sirdar, 13 W R 44 (F B ) ; Lalla Ram Sahoy v 
Dodrai, 20 W R. 395, Noban v Dhon Mahomed, 5 Cal 820 (821) , Khetra 
Mohan v Mohm, 18 1 C 595 (596) (Cal), Mtdnapur Zemindary Co v. 
Depaly Contmtsfeaner, 3 P L J 132 136). 4-4 I C J70 Compere sec 23. 
Contract Act, which enacts “Every agreement . . which limit the 
time within which any party may enforce his rights »s void to that extent.” 
So also, the parties cannot n-aive the statute or contract themselves out 
of the law of limitation in this country. For, it is well settled that there 
can be no estappel against an Act of the Legislature An agreement 
by a person against whom a cause of action has arisen, that he would 
not take advantage of the lav of limitation is ineffective — Siiharama v. 
Knshnatnvimi. 33 Mad 374 (381). 25 M L.J 264. 21 l.C. 24. This 
section places it beyond the power trf the Judge, as veil as be)ond the 
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power of the defendant, to ignore or waive the plea of limitation — 
Manga v. Kandhai, 8 All. 475 (483) ; Samuel v. Improvement Trust. 
26 O.C 324, 73 I.C. 127; Ramanatha v. Commissioner, 6 Rang. 175, 
A.I R. 1928 Rang 152 (153). A covenant not to raise the plea of 
limitation in case a suit has to be filed, is inoperative and invalid, since 
Its effect is to defeat the provisions of this Act, and as such falls within 
section 23 of the Contract Aci — Ramamurihy v. Gopayya, 40 Mad 701 
(705) Such a covenant will not prevent the Court from interfering and 
dismissing the suit — Cfiafnrbhu/ v. Muhammad Habib, 54 I.C. 36 (38). 
(Pat.). 

20. Consent of parties The consent of parties cannot give 
a Court jurisdiction to hear an appeal wfien the same has been presented 
beyond the time prescribed by the Limitation Act— Debi v. Mulhu, 1894 
A.W.N. 19 

21. Onus of proof: — ^This section compels the Court to dismiss 
the suit, if it is time-barred, although the defence of limitation has not 
been set up, and the plaintiff must show that his suit has been instituted 
within the period of limitation, or that there are circumstances which 
take nis case out of the ordinary period of limitation— AJa/iomed Arsad 
v. Eakoob, 24 V.R. 181 (182). The plaintifi must on his own allegations 
be able to show that his suit is within time ; he cannot be allowed to 
adopt any allegations of the defendant in order to show that his claim is 
not barred— Mansa Ram v. Behan. 6 P R 1912, 12 1 C 453( 218 P.L R 
1911. But if the plaintiff proves his case and the defendant sets up 
the defence of limitation, the defendant must plead It and show that the 
claim Is barred— Rad/ia Prasad v. Bhaian. 7 All. 677 (680) IP the 
defendant asserts that a shorter period applies, then the burden lies on 
the defendant to prove the circumstances which bring the suit within the 
shorter period. See Mahan Singh v. Henry Conder, 7 Bom. 478 (480) 

If when the plaintin proves his case (in a suit to recover money on a 
bond) it appears from the facts that the debt accrued at a date earlier 
than the period of limitation, and the defendant has set up the plea of 
limiiaiion, in that case the defendant will be entitled to judgment — Radha 
Prasad v. Bhajan. (supra). 

So also, this section compels the Appellate Court to dismiss a time- 
barred appeal although the respondent has not taken the objection; and 
it lies upon the appellant to prove affirmatively that the appeal has been 
presented in proper time— i?jm^ v. Broughton, 10 Cal 652 (658, 661) 

22. Suit instituted : — ^A suit should be taken as instituted on 
the day on which the plaint Is presented • it does not matter, if it be 
not accepted on that day; therefore where a plaint is presented within the 
period of limitation with insuRictem Court-fee, and time is given by the 
Court to make good the deficiency, the sun Is not barred by limitation 
n the deficiency Is supplied within the period fixed by the Court, though 
after the limitation-period had expired. Under such circumstances, for 
the purposes of limitation, the date of presentation of the plaint and not 
the due on which the requisite Court-fees are subsequently pot In, should 
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be deemed to be the date of institutioa of a suit— 7?j/ Ktshori v Madiin 
Mohan. 31 Cal 75, Surcnirii Kumar v. Kun/a, 21 CaJ. 814 (818>, Hurl 
Aloftun V. Naimuddin. 20 Cal 41 , Alofi Sahu v Chhatndas, 19 Cat. 780; 
Dhondiram v. Tflba. 27 Bom. 330 (338); ffam Dayal v Shcr Sinsh, 45 
All. 518, 21 A.L.J. 387. 74 1 a 358, A I R. 1923 All. 538; Gavaranga 
V Bolokrishna, 32 Mad. 305 F B. (overruling Venkalaramayya v. 
Kns/inayiJ. 20 Mad 319), Assan v Pathumma. 22 Mad. 494, Valambal 
V. Vylliilfnga, 25 Mad 380, Han v. Akbar. 29 All 749 (F.B.); Gaya 
Loan Office Ld. v. Awadh Bebart. I P L.J. 420, 37 I C. 507 , Tara Singh 
V. Aluhammad, 74 P.R. 1903; Saif Ah v Fatal Mehdi. 123 P.R 1007; 
Jbanda Khan v. Bahadur Alt, 3 P R. 1893 

Compare sec. 149 of the C P. Code (1908) and sec 28 of the Court 
Fees Act 

[But it has been held in certain other Allahabad cases that a suit can 
not be said to be instituted by the presentation of a plaint which bears 
insufficient Court-fee, and the date on which it is re-presented with proper 
stamps IS the date of institution of the suit , therefore, if at the time 
when the deficiency in Court-fee stamps is made good the period of 
limitation has expired, the suit must be dismissed as barred— C/talarpal 
V Jagram, 21 All 4U , Ram Takal v Dfiubri. 28 All. 310; Durga v. 
Blsheshar. 24 All 218 , Jainli v Bacha. 15 All 65 (70) (F B ) Even 
if the Judge fixes a time tor the payment of the deficient Court-fee, It 
must be a time within the period of limitation— /omfi v Bachu, 15 All. 
65 (F.B.) , Muhammad Ahmed v Muhammad Scrajuddin. 23 All 423 
But these rulings have been disapproved of in 29 All. 749 (P B ) ] 

Similarly, when a plaint Is returned and ordered to be amended within 
a time fixed by the Court, it is the date of the original presentation of 
the plaint, and not the date of the subsequent presentation after amend- 
ment, which is taken to be the date of institunon of the sun — Patel 
Mafatlal v. Boi Parson, 19 Bom 320 ( 323), Sheo Pariab v Shco Cfiofam 
2 All 875, Ram Lai v. Harrison. 2 All 832, Durgagir v Koffu, 7 N L R 
33. 10 I C. 731 (733) If the Court specifies a date for presentation of 
the plaint after amendment, and the amended plaint is presented within 
that date {even though it is a date beyond the period of limitation), the 
plaint is deemed as filed within lime, the date of original presentation 
being the date material for the purpose But if the Court specifics a 
date for amendment «bich is beyond the period of limitation and the 
amended plaint is presented beyond that date, the date of subsequent 
presentation will be treated as the date of presentation, and the plaint 
will be deemed as filed out of lime. It is a settled rule of law that the 
date of amendment is immaterial, onfess indeed the time expressly atloned 
bj the Court has been exceeded— Durgagir v Kofla (supra). A plaint 
may be amended aficr it has been registered, and it is competent for the 
Coun to return the plaint for necessary amendment. e\cn though at the 
time of such renim the penod of limitation for the suit may have expired 
— Barjlalunnissj v. Aid. Asad Alt. 17 All. 2S8. 

If a plaint has been InsufPcienily stamped at its p^rsesaticn. and the 
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deficiency is supplied after the expiration of the period of limitation, and 
after expiry of the time fixed by the Court for the supply of the deficient 
^stamps, It will be liable to rejection and the suit will be considered as 
barred — Brahmomoyi v. Andt Si, 27 Ca! 376 (378) 

Where a wholly unstamped (and not merely insufficiently stamped) 
plaint was filed on the last day of limitation and the Court accepted it 
and ordered the plaintiff to file stamps the next day, which the plaintiff 
did, held that the suit was time-barred, the plaint being considered as 
presented on the day on which the stamps were put in — Partap Singh v. 
Kishan Dyal, 130 P.R 1890 Where a suit was by two plaintiffs, but 
the plaint being signed by one alone, it was returned for the signature 
of the other, and the same was re-presented after the period of limitation 
allowed for the suit, held that the suit was barred — Vellappa v. Subra- 
manian, 26 M L J. 494, 23 I C 431 (433) Where a plaint presented 
within time was returned to the plaintiff after issue of summonses, the 
defendants not having been found, for being re-presented when the 
whereabwits of the defendants could be found, the suit would be m time, 
though when the plaint was re-presented the period of limitation bad 
expired — Torobaz v. Pir Bakhsh. 22 P.R. 1887. Where a plaint presented 
in time to the proper Court was returned by that Court to be presented 
to the Court deputed to try the suit, and was re-presented to the Court 
deputed at a time when the period prescribed had already expired, the 
suit should not be dismissed The principle is that when a plaint Is 
presented to the proper Court, which makes it over for disposal to a 
subordinate Court, the date of the suit is the date of original presentation, 
and the fact that the Court improperly returned ihe plaint to the plaintiff 
for presentation to the subordinate Court instead of itself forwarding it 
direct to such Court, does not affect the question of limitation— Seth 
Thandi Ram v Mahadta, 7 P R. 1895 

Proper presentation . — The plaint must be presented to an officer 
authorised to receive it, otherwise there is no proper presentation and the 
suit is not ‘instituted’ — Raj Chunder v. Googul Cope, 18 W.R. 172. Thus,- • 
where a plaint was presented to a karkun left in charge of the Court 
during vacation, it was held that such presentation was invalid — Nanda- 
vallabh v. AUibhat. 6 B H C R A.C. 254. A despatch by post is not 
presentation to the proper officer of the Court, but if such a plaint is 
accepted and the party afterwards appears and takes out the necessary 
processes under the Court’s orders, within the period of limitation, it 
may be held that the instilutum was not bad — Sankaranarayana v. 
Kuniappa, 8 Mad. 411 (413). , 

Suit against minor: — A suit against a minor defendant is instituted 
when Ihe plaint is filed, not when a guardian ad litem for him is appointed 
— Khcm Karan v. Har Dayal, 4 All. 37; tmamt v. Saddan, 18 P.R. 1901. 

23. Appeal preferred t — In cases of appeals too, a conflict of 
opinion exists as to whether an appeal should be treated as preferred on 
the day on which It is first presented, or on the subsequent date on 
which It is presented after putting In of proper stamps. According to 
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some cases, the date of the onpnal presentation of the memorandum of 
appeal, and not the date on which it is re-presented after supply of deficit 
stamps, is deemed to be the date of filing of the appeal — Patcha Saheb 

V Sub-Colfector, 15 Mad. 78, see also Chennappa v. Raghunath, 15 
Mad. 29; while m yalubunnissa v. Kishori Mohan, 19 Cal 747, and 
Balkaran v CoWnd, 12 All 129 (142) (F.B.) it has been held that a 
memorandum ol appeal not properly stamped when presented cannot be 
treated as properly presented, and the subsequent presentation after 
supply of proper stamps beyond the period of limitation Is ineffectual. 
The Patna High Court likewise holds that if an appellant deliberately 
without any excusable ground and to suit his own convenience pays on 
his appeal insufficient Court-fee, the Court is not bound to accept the 
appeal and give the appellant tune to make good the deficiency — /?am 
Sahay v Lachmi Narayan, 3 P.L j 74, 42 I.C. 675 

Where an appellant presented a memorandum of appeal within the 
period of limitation, but the Appellate Court returned it for correction, 
without specifying any date for such correction, and it was afterwards 
presented after amendment at a time when the period of limitation had 
expired, held that the appeal should be taken as preferred on the date 
of the first presentation (and not the subsequent presentation after 
amendment) of the memorandum of appeal, and was in i\mt—Jagiinnaih 

V Lalman, 1 All. 260 

Proper presentation of appeal —An appeal is said to be ’preferred' 
when It IS presented in accordance with sec. 541 of the C P. Code 18S2 
(0. XLI, r I of the Code of 1908) t.e , by a proper person to the proper 
Court— i4fc*hoy Kumar v. Chaader Mohun, 16 Cal (251). Presenta- 
tion of an appeal without a copv of the decree appealed from is not a 
proper filing of the appeal — Masum v Madan. 9 IC 222. 1911 P.W R 
8, Balkaran v. Gobind Saih. 12 AU 129 (139) (F B ), Chami/a v <4mir 
K/ian. 16 All. 77 (78) . Akbar Ah v Ram Chand. 53 P R 183?. Nihal 
V. /SHjr, 147 P R 1579, C. v. C . 22 P.R. 1903. Bhag Singh v Jhanda 
Singh, 7 P R. 1879 But a copy of Ihe decree of the first Court is not 
rfquired to be filed with the memorandum of a second appeal —Piroffti v 
Venkalaramanayjan, 4 Mad 4l9 (FB); Chunilat v. Dahyabhat, 32 Bom. 
14 (F.B ) If a memorandum of appeal is presented to the District Judge 
at his house after Court hours, on the last day of limitation, the Judge 
has lunsdiciion to accept it. although he Is not bound to do so— Thakur 
Dm Ram v Han Das. 34 All 482 (F B.f. 

Appeal by prisoner ■ — Under the provisions of sec 420 Cr P Code, 
presentation of the petition of appeal by a prisoner in fail to the officer 
in charge of the |si1 is equisslent to presentation to the Coun — Queen 
V Lingajj. 9 Mad 25S (259) 

24. *' Applicalion made” — For the purposes of limitation, 
applications may be made at any line in the da>, notnithstandmg the 
rules of the Coun prescribing certain hours for the receipt of petitions 
and hearing of notions— Despurry* v. Doolar Roy. I C.L.R. 291. An 
application made to the High Court (ongmal side) ef Bombay is deemed 

L 2 
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to be made for the purposes of liinitaHoa when the notice of motion is 
first filed in the proper office of the Court and not when the motion is 
made — Venhapaiya v. Nazerally, 47 Bom 764 (772). 

\^^hen an application for execution is defective in certain particulars, 
and a supplemental application furnishing such particulars is put in, the 
two may ^ considered as one application put in on the date of the first — 
f>\acGregOT v. Tarini Churn, 14 Cal 124 (127). If an application pre- 
sented within time is returned by the Court for amendment, and is re- 
presented after amendment after the period of limitation, the amendment 
relates back to the original presentation — Shoma Prasad v. Taki Mulhk, 
5 C W.N 816 (817) But it has been held by the Allahabad High Court 
that an insufficienity stamped application for review will be considered as 
made, for the purposes of limitation, only on the day the deficiency in 
stamp IS supplied — Alunro v." Cawnpore Municipal Board, 12 All. 57. 
Compare the cases cited at p. 15 ante as regards insufficiently stamped 
plaints. 

The application must be made to the proper officer, otherwise there 
is no proper making of application The presentation of an application 
for re\iew to the Munsarim of the District Court instead of to the Judge 
was held to be Improper — Monro v. Cawnpore Municipal Board, 12 
All. 57. 

25. “Shall be dismused” ‘ 'Reasons of public policy having 
dictated the enactment of the Law of Limitation, the Indian Legislature 
has expressly declared that, whether the defence of limitation be pleaded 
Of not, the Courts u-hether of first instance or of appeal are bound to 
give effect to such law. The bar of limitation cannot he waived, and 
suits and other proceedings musl be dismissed .1 brought alter the 
prescribed periods of limitation.”— U. N. Mitra’s Limitation (5th Edn.), 
p. 38. Sec. 3 requires that every suit or application made after the 
period prescribed therefor shall be disndssed, although limitation has 
not been set up as a defence. An obligation is thus cast upon the 
Court to dismiss a suit or application, if it is barred by limitation — 
Asufosh V. Upcndra, 21 C.W.N. 564 (568). It has been held in a 
Madras ease that the obligation cast upon a Court to dismiss a suit exists 
only in cases where it is in a position to dismiss the whole suit. It 
does not exist, uhere the plaintiff’s claim is partially admitted by the 
defendant — Kaniasjmy v. Anninnofji, 28 Mad. 67 (63, 69). But the 
correctness of this decision may be doubled. If the portion of the claim 
before the Appellate Court is barred by limitation, may not the Court 
dismiss that portion? 

The obligation to dismiss a lime-barred suit or appeal rests upon the 
Court before uhich the suit is instituted or appeal is preferred, but is 
not laid on each success^ c Court whenever the objection comes to view. 
That IS. an appellate Court Is bound to consider whether the appeal 
before It is time-barred, but not whether the suit as instituted before 
the Court of first instance was lime-barred or not. Similarly, a second 
Appellate Court is bound to consider whether the second appeal before 
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it is time-barred, but not whether the suit in the Court of first instance 
^as barred, or whether the appeal before the lower appellate Court was 
so barred — Daitu v. A'asai, 8 Bom. 535 (537), Ahmad Alt v. ll'am, 15 
All 123 (126) 

Time-barrcd appeal presented bejore wrong Cotirt — Where an appeal 
is filed in the wrong Court and is out of time, the Court Is entitled to 
dismiss It, and not to return it for presentation to the proper Court in 
order that the latter may consider the question as to whether the time 
can be extended under section S—Charandat v Amirkhan. 48 Cal. 110 
(117, 118) (PC.), 25 C.W.N. 289, 57 I.C 606. 

25A. Admilling time-barred appeal subject to objec* 
lions — The practice of admitting a lime-barred appeal “subject to 
obiections at the hearing” has been condemned by the Privy Council in 
Krishnasami v. Ramasami, 41 Mad. 412, 22 C.W.N. 481, 20 Bom L.R 
541 and should therefore cease See also Talendrajit v. Cunendra/if, 31 
C.LJ. 1, Abdul Kassem v Ckaturbhul. 6 P.L.J. 444, Chaturbhuj v. 
Muhammad Habib, 54 I.C. 36 (38) (Pat ) in the above Privy Council 
case as well as in Sfinmant Sundarabai v. Collector. 43 Bom. 376 (P.C ) 
their Lordships of the Judicial Committee impressed on the Courts In 
India the urgent expediency of adopting a procedure which should secure 
at the stage of admission the final determination (after due notice to all 
parties) of any question of limitation affecting the competency of an appeal. 
See also Note 70 under section 5 

26. Limitation not pleaded as defence The provisions 
of this section are mandatory and a Coun is bound to take notice of a 
question of limitation not specifically raised in the written statement, if 
on the facts in the plamt and those found, n patently appears that the 
suit is barred— R/iorfri v Padmanabha. |7 M L T 16. 26 I C 369. 
Visweswar v Sadtfsftiv. 27 Bom. L R. 1456, 93 IC 930, A I.R 1926 
Bom 54. Even the fact that the defendant has abandoned the plea of 
limitation m the lower Court does not relieve the Appellate Court of the 
duty of taking notice of the point of limitation suo mota — Nehal Devi v 
Ki^hore Chand, 97 P.R. 1910. 8 I C. 999. But where the suit is not 
on the face of it obviously barred by limitation, the Appellate Court does 
not exercise a wise discretion in takinc up the question of limitation on 
its own initiative— Afg Van v Af^ Po Ka. 3 Rang 60. 89 I C 56 
Though the question of limitation was revcr raised in either of ihe lower 
Courts, nor raised in the memorandum presented to the High Court in 
second appeal, the High Court can nevertheless dismiss the suit if it is 
time-barred on the face of the pleading in accordance with the mandatojy 
provisions of this section, provided that the other part) is given adequate 
opportunity to be heard on the suit — Bjbrjm v Mangta 34 Cal 941 (945. 
951) (SB). 

But. in spite of the provisions of this section, it Is advisable for 
the defendant to plead limitaiion, if the suit is instituted after the pres- 
cribed period if the defence of Ucltatics rests upon a disputed question 
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of fact, and the defendant does not raise the plea in his written state- 
ment nor does the point of limitation arise upon the evidence, the Court 
may refuse to frame an issue on that point at the hearing — Venkata 
Narasinha v. Bhashyakarla, 25 Alad. 367 (370, 378) (P.C.). 


27. Plea when can be taken : — In the Original Court, if the 
plea of limitation is taken before the issues are fixed, it must, of course, be 
entertained and decided. If it is taken by the defendant at a later 
stage and can be decided on the existing issues and on the record as it 
stands there, the Court is bound to take note of it and decide it. This 
rule holds good whether the plea has been actually taken or not, if the 
matter has in any way come to the notice of the Court. But if, after the 
issues in the case have been fixed and the case has proceeded to some 
length, the defendant raises the question of limitation, and the Court 
finds that in order to decide that question, fresh issues of fact have to 

be gone into and additional evidence taken, then the Court has the 

option ‘of refusing to entertain the plea When a case has passed out 
of the Court of first instance and is before a Court of appeal, the rule 
remains the same; and an appellate Court is justified in refusing to 
entertain a plea of limitation which was not taken in the first Court nor 

in the grounds at appeal in the Appellate Court but is urged for the 

first time in argument lO the latter Court, where the plea for its proper 
decision involves further inquiry into facts— Shah Muhammad v, Piara, 
64 P.R. 1911, 13 I C. 792. If the defendant deliberately abandons the 
plea of limitation in the Court of first instance, he cannot be allowed to 
raise the question in appeal. If the facts found do not enable the Appellate 
Court to decide It and new findings would have to be obtained— 
Seshachala v. Varada, 25 Mad 55 (60); Rangayya v. Narasimha, 19 
Mad 416 (419). But if the point of limitation arises upon the facts of 
the case, or is obvious on the record, and does not stand in need of 
being developed by evidence, it must be heard and determined by the 
Appellate Court, though it does not appear on the pleadings or in the 
grounds of appeal or appears for the first time m the memorandum of 
appeal — Deo Narain v. Webb, 28 Cal. 86; Harak Chand v Deonath, 
25 Cal. 409 (410); Beehi v. Ashanullah. 12 All 461 (F.B ) ; Nadhu 
Mandat v. Kartik Mandat, 9 CW.N. 56 (58); Raghunath v. PaTCthram, 

9 Cjl. 635; Gulabmat v. Shufawat. 259 P.L R. 1914, 25 I.C 354 (355); 
Ganeshdas v. Aimhi, 8 N.L.R. 174, 17 I.C. 633; Data v. Md. Nathu, 

' 27 PL.R. 870, A.I.R. 1926 Lah. 451. 94 I.C. 251. But it should be 

noted that if the plea of llraitaUoa Is not taken In the grounds of appeal, 
the party urging it cannot argue it except on obtaining the permission 


of the Court under sec. 542. C. P. Code. 1882 (O XLl, r. 2 of the 
Code of 1908)— Bjfaram v. Mangta. 34 Cal. 941 (945) (S.B.); Ahmad 
AH V. ll'jrii, 15 All. 123 (127) (F.B); and the Appellate Court should 
not refuse to grant the permission where the point arises on the face 
of the plaint and no question of fact has to be enquired into to enable 
the Coun to dispose of il— Bahrain v, 34 Cal. 94I (945, 94sj 
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V(^here the defendant mates a general plea of limitation (viz. that 
the suit is barred by the 12 years’ rule), the Appellate Court Is not com- 
petent to dismiss the suit on the special plea that the suit It barred under 
Art. 3, Sch. Ill of the Bengal Tenancy Act, when such latter plea is raised 
for the first time in the Court of Appeal, without raising ait issue in the 
lower Court and allowing the plaintiff to adduce evidence on it — Kedar 
Nath V. Mokcsh Chandra, 28 C.L.J. 216, 46 l.C. 787. 

VC^here a respondent fails to obfect to the admission of a time-barred 
appeal by the lower Appellate Court, the High Court in second appeal 
is not precluded from considering the tjuestion of limitation — Chaturbhuj 
V. Afd Habib, 54 1 C. 36 (38) (Pat ) Where a plea of limitation was 
not taken in either of the Courts below, it cannot be entertained for the 
6rst time in second appeal where such entertainment would involve the 
taking of additional evidence — Almaram v 5ardjr Knar, 1884 AWN 
327; Ptrsab v. Garappa. 38 Bom 227, 16 Bom L.R 111, 24 1C. 716, 
or where the determination of the question would involve a fresh 
Investigation of facts — Bhadai v. Manohar, 4 P L.J 645, 52 l.C 125 ; 
.Shivapa v. Dod Nagaya, 11 Bom 1 14, Khub Lai v. Jugdish Pershad, 
1 Pat 23. 3 P.L.T. 795, A I.R. 1922 Pal. 398. 69 1 C. 185 Even though 
the question of limitation was not raised in either of the Courts below 
nor raised in the memorandum of second appeal to the High Court, 
that Court will allow it to be taken in second appeal if the question of 
limitation arises on the face of the pleadings, and the whole case is 
properly before the Court— Batiram v Afan^a, 34 Cal 941 (950) (S.B.) , 
Rangacharya v. Ramanac/iao^. 27 A L.J. 229, AIR 1028 All 689. 
The plea can be raised (or the first time in second appeal, only if It Is 
■certain that its legitimacy can be determined on the pleading and does 
not depend upon any question of fact regarding which the other party 
might have adduced evidence— Pcruma v Rama. 28 MLJ 115. 28 IC 
378 (379); see also Narasingfuj v. Pralbadman, 46 Cal 455, 22 C W N 
994 , 47 I C. 25 But in Dalfu v. Kasai, 8 Bom 535 (537) the second 
Appellate Court refused to entertain the pica of limitation raised for the 
first time in second appeal (even though the point appeared on the face 
of the plaint), on the ground that as the defendant had failed to avail 
himself of the opportunity of urging his ob}ections before the Courts 
below, he must be considered to ha^-e waived his right to raise the 
objection The Allahabad High Court holds that a second Appetlate 
Court cannot enfertam the plea that the first appeal to the loner 
Appellate Court «a$ time-barred »hen it nas presented, if the plea has 
not been set forth in the memorandum of second appeal— A hned 4fi v 
iraris, 15 All. 123 (12S) (F.B ). Ram Kishen v Dipa. 13 All 5S0 

A point of limitation cannot be raised for the first time in the High 
Court In revision, nhen it involves a mixed question of Ian and fact — 
Natesan v. Ramachandra 27 MLJ 728. 27 I C 116 

A plea of linitation as regards an application for execution can be 
taken at any time during the pendency of the execution proceedings, ^*:ns, 
so long as an application for execution is pending, the ludgment-debtor can 
Jt anv time show that the application Is barred, and the Court has no 
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option but to dismiss it under this section. It is only when the point of 
limitation is concluded by proceedings in a previous execution that the 
judgment-debtor is not allowed to take an objection on the score of limita- 
tion in a subsequent execution of the decree — Kesho Prosad v. Harbans 
Lai, 2 P.L.T. 22, 53 l.C. 85 (89); Atul Krishna v. Brindaban, 9 Pat. 
306, A.I R 1930 Pat. 330 (331). An objection as to limitation may 
be taken at any stage of the execution proceedings, if the facts upon 
which the objection is based are patent upon the face of the record — 
Gunjra Koer v. Lakhan Koer, 35 1 C 337 (339) (Patna). 

A plea of limitation can be taken even though the defendants have 
on a previous occasion acknowledged their liability. Thus, in a suit for 
money, although it appeared that in a previous suit the defendants had 
admitted their liability with regard to certain instalments which were then 
time-barred and had stated that they were always ready and willing to 
pay, still they were not precluded on any principle of estoppel from setting 
up the statute of limitation in the present suit— Sitfiarama v. Krishnasamy, 
38 Mad 374 (380) 

28. Interference by High Court Where the lower Court 
allows an application which was clearly time-barred, without at all 
applying its mind to the question of limitation in the case, the lower 
Court acts without lunsdictlon and the High Court has the right to 
Interfere in revision under sec 115 C, P. Code—Piro/ Shah v, Qanb 
Shah. 7 Lah. 161, 95 I C. 124, A.I.R. 1926 Lah 379; Kaliyaparama v, 
Chetly Firm, 9 L B.R. 7t, 39 l.C. 154, Asanand v. Jhangi, 50 I C. 610, 
1919 P.LR. 29; Pancku Mandal v. Isaf. 17 C.W.N, 667 (668), 18 
l.C. 391. 

29. Suit by a pauper Where during the pendency of an 
application for pauperism and before it is accepted or rejected by the 
Court, the applicant, upon an objection by the defendant, pays into Court 
the necessary Court-fee, the date of the application, and not the date 
of such payment, is the date of institution of the suit, and limitation for 
the suit runs against him only up to the former date — Siiinncr v. Orde, 

2 All. 241 (P.C.) ; fanakdhary v. Janaki,' 28 Cal. 427 (431) (dissenting 
from 18 All. 206), Alayakammal v. 5ubni>a, 28 Mad. 493; Raia Ram 
V. Ttlok Chand, 59 P.R 1903. The Allahabad High Court is, however, 
of opinion that the latter date must be taken as the date of institution of 
the plaint— ifbfrasi Begum v. Nanhi, 18 All 206 (209) The explanation 
to sec. 3 applies when the application for leave to sue as a pauper is 
granted by the Court. If the application lor leave to sue as a pauper Is 
rcicctcd by the Court, and the applicant takes time for payment of 
Court-fees, but makes the payment after limitation of the suit has run out, 
though wiihln the time granted by the Court, the suit will be taken as 
instituted not on the day of the application for pauperism, but on the 
day of the payment of Court-fees, and therefore barred— Kesfiav Ram 
Chandra v. Krishna Rao, 20 Bom. 508 (510) ; Kesbav Lai v. Mayabhai 
0 Bom. L.R. 204; Abhoya v. Bissessnan. 24 Cal. 889 (891); iVaraini 
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V. Makhan, 17 All. 526 (528). The principle Is this : when the application 
for leave to sue m forma pauperis is rejected, the suit cannot be con- 
tinued as of Its original institution. When such an order of rejection 
is made, there is a bar to any further application to sue as a pauper, 
but the plaintiff, having first paid the costs, if any, incurred by the 
Government in opposing his application for leave to sue as a pauper, 
is allowed the liberty of Instituting a suit in the ordinary manner in 
respect of such right as he may have (O 33, r. 15, C P. Code) Upon 
an order of rejecton of an application for leave to sue as a pauper, the 
original proceedings come to an end, and if the applicant wishes to 
proceed within the vindication of his rights, he must sue in the ordinary 
course, and the date of the institution of that suit would not be the date 
of presentation of the application for leave to sue as a pauper, but would 
be the date on which the suit actually instituted on proper Court-fee — 
Nuraini v Makhan, (supra) 

Appeal by pauper If an application (or leave to appeal as a 
pauper is rejected, and the applicant afterwards files an appeal in the 
regular way, at a time when the period of limuation for filing the appeal 
has expired, the date of the appeal Is the date of filing the regularly 
stamped memorandum of appeal and cannot relate back to the date of 
filing the application for leave to appeal The appeal is therefore barred— 
Bfsfincffi V Jagarnaih, 13 Alt. 305 (308) But if at the lime of dismissing 
the petition for leave to appeal as a pauper, the Court grants time to the 
appellant to file a regular appeal and such tirre happens to be be)ond 
the period of limitation prescribed' (or the appeal, it is an exercise by 
the Court of a discretion vested in it under section 5 Therefore the 
appeal filed within the time granted would not be barred by limitation 
— Ciruar v Lakshmi 2$ All 320. sec al«o the cases cued in Note 55 
under sec. 5 

30, No' limilatlon to acts of Court suo molu —This 
section IS confined only to litigants and is inapplicable to acts which the 
Court may or has to perform suo mota Such acts are not subiect to 
any rule of limitation Thus, section 206 of the C P Code 1832 (‘ec- 
tion 152 of the C. P. Code of I90S1 empowers a Court of its own 
motion to amend its decree b> correcting arithmetical errors, and the 
Court has power to do so at any time, ^r^espectl^e of the fact that an 
application by the party asking the Court to exercise that power may 
be barred at the time — Dkart Singh v Bjsant Singh 8 All 519 ( 533) . 
Pjghunjfh v f?j(kumjr. 7 All 276 (280) 

4. Where the period of limitation prescribed for 
. . any suit, appeal or application 

when period .spire.. «pires on a day when the Court 
is closed,^ the suit, appeal or 
application may be instituted, preferred or made on the 
day that the Court re-opens. 



24 


THE INDIAN LIMITATION ACT 


[Sec. 4. 


31. General principle : — ^The general principle of law is this : 
when a party is prevented froni doing a thing in Court on a particular 
day, by the act of the Court itself, as for instance, on account of the 
closing of the Court, and not by any act of his own, he is entitled to do 
it at the first subsequent opportunity — Peary Mohtin v. Anunda Charan, 
18 Cal 631; Shoosftee Bkasan v. Gobtnd Cfiunder, 18 Cal. 231, 
Dharamst Morarji Cfiemicai Co- v. Ochhavlal, 51 Bom. 848, A.l R. 1927 
Bom. 480; f/c/i hmail v. Trastees, 23 Mad. 389 (397); Arai’amudu v. 
Samiyappa, 21 Mad. 385; Samfxisivacfian v Pamasami, 22 Mad. 179, 
Surendra v. Souravini, 10 535; Sabrahmanian v. Krtshna Aiyar, 

26 M.L.J. 307, 23 1 C 23, Waterton v. Baker. L.R, 3 Q.B. 173; Mayer 
V. Warding, L.R. 2 Q.B. 410 Compare section 10 of the General 
Clauses Act which lays down that “where any act or proceeding is 
directed or allowed to be done or taken in Court or ofRce on a certain 
day or within a prescribed period, then, if the Court or office is closed 
on that day or on the last day of the prescribed period, the act or pro- 
ceeding shall be considered as done or taken in due time, if it is done 
or taken on the next day afterwards, on which the Court or office is 
open.” 

And so, where the decree in a pre-emption suit directs that the 
purchase money should be paid into Court within a fixed time after the 
decree becomes final, the decree becomes final when the period prescribed 
for appeal expires, and if the period of limitation prescribed for an appeal 
from the decree expires on a holiday, the decree becomes final on the 
day the Court reopens— Ram Sahai v. Caya. 7 All. 107 (108). The 
period of limitation for setting aside an auction sale under 0. 21, r. 69, 
G. P. Code by depositing the amount in Court expired during the vacation, 
and the application together with a tender of the amount due was 
presented by the judgment-debtor on the re-opening day, but as the 
tender was not signed by the Judge on that day, the actual payment 
could not be made on that date but was made on the next day. Held, 
that the tender was in lime, as the delay in payment was not due to 
any fault of the judgment-debtor — Diirga Prasad v. Baba Lai, 20 A.LJ. 
543, A.I.R. 1022 All 195 (196). 67 I.C. 321. Similarly, where the 
applicant preferred his application for setting aside a sale under O 21, 
r. 89 together with the deposit money on the last day of limitation, but he 
was eventually told that his application could not be received as the 
Judge uas busy, and that the money should be deposited the next day, 
held, that although sec. 4 of this Act did not apply (as the Court was not 
closed), still the principle of ihis section applied, as the applicant was 
refu«ed facilities to carry out his act on the day In question, and the 
application and deposit made on the next day v.as not barred— Rjotmaf 
V. Amaningh. 9 NLJ 57, A.IR. 1926 Nag 331, 06 I.C. 376 

This scc'iion does not extend the period of limitation for preferring a 
soil or appeal but simply says that the days during which the Court Is 
closed arc treated as non-existent or dies non—Cinja Nalh v. Palani Dibce 
17 Cal 203 (2GC). 
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32. Application of (his section to special or local laws : 

This section applies although the case js governed by special or 
local laws. See section 29 (2) (a) (as now amended by the Limitation 
Amendment Act X of 1922) by which the provisions of section 4 have 
been made expressly applicable “for the purpose of determining any 
period of limitation prescribed for any suit, appeal or application by any 
special or local law.” Even before the Amendment Act was passed, it 
was laid down in numerous cases that the general provisions of this 
section (as well as the next section) should apply to a special or local 
law — Kullnyappa v. Lakshmjpalht, 12 Mad 4CT; NizabatuUa v. Waztr, 
8 Cal. 910; Behary v Mongola, 5 Cal 110, Waryam v Wa4hava, 89 
P.R. 1918, 46 l.C. 588, Subbarayan v Natarajan. 45 Mad 785 (per 
Ramesam J ). 

Thus, if the Court be closed on or before the last day of the period 
limited, the judgment.<Iebtor may pay the sum of money into Court under 
sec 174 of the Bengal Tenancy Act to set aside the sale, on the first day 
the Court rC'Opens, notwithstanding the absence of express provision to 
that effect— Sftoosftec v. Gobind. 18 Cal. 231 Similarly, if the last day 
for a suit under sec. 77 of the Registration Act expires on a holiday, a 
suit instituted on the next re-openmg day is not time^barred— v. 
Bahar AH. 16 CW.N 721. 14 IC 173, Mafabbar v. ShasW. 16 CW N. 
20, 12 I C. 33. So also, an application under see. 22 of the Provincial 
Insolvency Act (1907) may be made on the re-opening day, if the 21 
days from the decision complained of expire on a holiday — Bkatron 
Prasad v. DasJ, 17 A.LJ 787, 51 IC 813. Similarly, ?.here the last 
day for filing a suit under sec 87 of Madras Harbour Trust Act (II of 
18S6) was a holiday, the suit could be filed on the next opening day— 
Han Ismatl v Trustee of the Harbour Madras, 23 Mad 339 Where the 
period of limitation for an appeal under section USA of the Oudh Rent 
Act expired on a holiday, and the appeal «8S filed on the day following, 
held that the appeal was filed within time— flinrfj Pershad v Ram Bha/an, 
17 O.C. 254. 25 I C 703 

In some cases, a distinction was drawn between an Act which is a 
eomplcte Code in itself, and an Act which is not so. and it was laid down 
that "the genera! provisions of the Limitation Act (secs 4 lo 25J are 
applicable to proceedings under special or local laws unless the special or 
local law is a complete Code m itself to which the proMSions ol the 
Limitation Aci cannot be applied without incongruity ” Thus the N W 
P Rent Act is not a compleie Code in itself and is particular!) incom- 
plete as regards proMSions regarding limitation, consequent!) there is 
nothing to exclude the application of sec 4 of the Limitation Act to the 
Rent Act— Brni Prasad > DhiraLs 23 All 377 But the Oudh Rent Act 
Is a complete Code in itself containing rules ol iimititicn co.-pleie in 
ihemsehes and is not affected by the genera! provisions of the Dm.ita'cn 
Act— Rag^uher v. Sheo Cham. 4 O C. 182. So also the Bengal Rent Act 
Vll of IPC9 being a complete Code as regards l.m.ta:icn. the prorisicss 
of section 4 of the Um.tation Act did r« app!>. and if the Ust day for a 
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suit for rent under the Rent Act was a holiday, a plaint filed on the 
following day was barred — Purran Chunder v Multy Lall, 4 Cal. 50. The 
Registration Act being a complete Code in itself, the provisions of the 
Limitation Act did not apply to a suit instituted under sec. 77 of that 
Act — Appa Raa v. KruhnamuTihi, 20 Mad 249; Vecramma v Abbiah, 18 
Mad. 99 . Subrahmanian v KrisAna Aiyar, 26 M L J 307, 23 I C 23. 
The Letters Patent (Lahore) together with the rules framed thereunder 
as to limitation for filing appeals are a complete Code in themselves and 
therefore the general provisions of the Limitation Act did not apply to 
appeals filed under sec 10 of the Letters Patent — Dtal Singh v. Buddh(r 
Singh, 2 Lah. 127, 61 I C 327; Fateh Mahomed v. Chothu Ram, 3 
Lah L J 361, 60 1 C 737 See also Deokt Lai v. Ramanand Lai, 
5PLJ 701, 59 1 C 179 (cited under Sec 12) 

This distinction will no longer hold good, by reason of the express 
provisions of section 29 as now amended, and section 4 will apply to all 
special or local laws, whether they are complete Codes or not. 

33. Applicability of section to private agreements r 
—Section 4 applies where a certain period has been prescribed by a 
statute, and has no application to a case where a certain date has been 
fixed for payment by agreement of parftes Thus, after a sale in execu- 
tion of a decree, the decree-holder agreed to have the sale set aside on 
receipt of the decretal amount within two months from the date of sale. 
The last day of the two months being a holiday, the Judgment-debtor 
deposited the decretal amount in Court on the re-opening of the Court 
Held that the decretal amount not having .been paid to the decree-holder 
within 2 months from the date of sale, the sale could not be set aside, 
and the fact that the Court was closed when the two months expired 
would not entitle the judgment-debtor to get the benefit of section 4 
and to deposit the money on the re-opemng day — Adya Singh v. Nasib 
Singh. 1 P.L.T. 227, 56 I C. 495 (496). But in a Nagpur case, where 
the last day of payment of the money under a compromise decree was a 
holiday, and the Appellant deposited the money in Court on the day the 
Court re-opened, held that there was a valid compliance with the decree. 
The reason is that where the decree directs payment to the decree-holder, 
payment Into Court is a valid compliance with the decree unless the Court 
directs that payment should be to the decreeholder and not otherwise — 
Dhanu v. Kesho Prasad, 19 N.L.R. 116, A.I.R. 1923 Nag. 246, 72 I.C. 
388. 

34. Period of grace : — The expression "period of limitation 
prescribed" means not only the period prescribed by the first Schedule 
but also Includes the period of grace allowed by section 31. If the 
period of grace expires on a Sunday, a suit instituted on Monday would 
be in time— Afurugesj v. Ramasnamy. 26 M L J 23, 21 I C. 770 (771) ; 
Hira v. Amarti, 34 All. 375 (379). Contra — Sheodas v. Narayan, 36 

Bom. 208 ( 271). 12 1 C. 811, where it has been held that sec. 4 does 

not apply to the period of two years’ grace specified in section 31. In 

the Allahabad case cited above (34 AIL 375, at p 380) Chamler J. has. 
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held that even though the day on which the period of grace expired 
would not be deducted under sec. 4 of the Limitation Act, it would be 
excluded under the provisions of sec. 10 of the General Clauses Act 
This view has been followed by the Oudh Court m Rahmatul v. Ashraf Ah 
15 O C. 373, 15 I C 439 (441) The same view was taken in a Nagpur 
case— Bafferishna v Tima. 7 NLR 176, 12 IC 810 (811) In the 
Bombay case the Judges refused to apply sec 10 of the General Clauses 
Act. 

35. Court closed : — This section will apply even if the office 
of the Court is working in the vacation for urgent work. Thus, if the 
Prothonotary’s office be open for the receipt of urgent work in the vaca- 
tion, a plaint may be filed on the opening day of the term, because the 
receipt of a plaint is not an urgent work — Ratichordas v Peston/i, Q Bom 
L R. 1329. A Court is said to be closed even though the Judge holds 
Court on a Gazetted holiday — Boyamma v. Balaiee, 20 Mad. 469 (470) , 

Kaliyanasundroppa v. Chtnnasami, 17 L.W. 413, A.I R. 1923 Mad. 489, 

72 I.C. 13; (but see 1886 P.J. 263 below); or if the Court is closed in 
an unauthorized manner—fits/ien Perkash v. Babooa Mlsser, 8 W.R. 73. 

Though the Court offices may be actually open during the vacation 
for other work. If there is no one lawfully required to be present for the 
purpose of receiving a plaint or a petition of appeal or application, the 
Court will be held to be closed for iRe purposes of this section. See 
Nandavallabh v. Ahbhat. 6 B H C R. 254. But if the offices of the Court 
are open during the holidays and there is also a Judge or clerk of the 
Court at hand for the purpose of attending to plaints, appeals and 
applications, the Court cannot be said to be closed within the meaning 
of this section , and all plaints, appeals and applications which are about 
to be barred during the vacation should be presented before the period 

of limitation actually expires. If they are not presented till the Court 

fully reopens after the vacation, it cannot be said that the Court was 
closed at the time they ought to have been presented m the ordinary 
course of things— Shivram v. BAci’anui, (1886) PJ. 262, British India 
Sleam Navigation Co v. Sfiora/afly, 46 Mad. 938; Dfisramsl fi}orar/i 
Cfiemical Co. v Ochfiavfaf. 51 Boro. 048, 103 I.C. 540, A.I.R. 1927 Bom. 
480 Where the Court adjourned for two months, but opened twice a 
week for one hour only, for the reception of plaints, petitions, etc , the 
Court was not closed within the meaning of this section so as (o entitle 
the appellant to present his appeal on the first day the Court sat after the 
adiournment — Nachiyappa v. Ayyasami, S Mad. 189 (F B ). A Court 
cannot be regarded as closed on dates when arrangements are made and 
notified for the receiption of plaints — Parvatheesam v. Bapanna, 13 Mad. 
447 (at p 451). If, hoviever, the Court office is open during the vacation 
and there is some one present who is entitled to receive the plaint, but 
there is no one who can decide that it shall be admitted and put on the 
files of the Court, the plaint is in time if presented on the first day on 
which there is such last mentioned officer present— Canpaf v. Hiraf,. 
29 P.R 1691. 
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A Court is not said to be closed, if the presjding officer is on tour. 
The plaint, in such cases. Is to be presented to sucH officer in his camp — 
Heceiver v. Surapparazu. 38 Mad. 295 (F B ), 29 I C 449 

36. Re-opening of Court —Where 'the Court, instead of 
re-opening on the day that it should have re-opened, re-opened on a later 
day under an authorised order of a higher Court, a plaint presented on 
the latter date was within time — ^BisAun v Ahmad, 1 All 263. 

37. Closing of wrong Court . — ^The period during which 

the Court in which a suit was wrongly instituted was closed, will not be 
excluded. Thus, where A suit was filed in,the Munsif's Court on the 
day on which the Court re-opened after the vacation, but the Munsif 
found he had no jurisdiction, and on the same day the suit was filed 

in the Small Cause Court, held, that the plaintiff could not claim the 

benefit of this section so as to exclude the time during which the 
Munsif's Court was closed, because the suit was not instituted in the 
Small Cause Court on the day on which that Court rc-opened — Abhoya 
V. Gaur, 24 W R 26 Similarly, a suit was filed m the Sub-Judge's 
Court at Agra on June 2. 1913 Limitation expired on June 1, which 
was a holiday. The Agra Court held that it had no jurisdicnen and on 
January 21. 1914 returned the plaint to be presented to the Court of 

the Sub-Judge at Aligarh It was so presented on- January 22 Held. 

that the suit was barred, for though the plaintiff might be entitled under 
see. 14 to deduct the time during which the suit was pending m the 
wrong Court, he w'as not entitled to the exclusion of the extra-day, v«: 
June 1, on which the wrong Court was dosed — fifaJLund v Ramra}, 14 
A.L.J. 310. 35 I.C. 292, Matjbul v, Pateshri. 27 A.LJ 976, A.IR. 
1929 All. 677; Ramaltnga v. Subba Iyer. 24 M L T. 214, 47 IC 624, 
Mohideen v. Nallaperumal. 36 Mad 131, 12 I.C. 58, Dkarman v 
Canga Ram, 11 Lah 12, A.IR. 1929 Lah 425, Ummathu v. Pathumma 
44 Mad. 817. Contra— Bcsvanap/m v. Knshnadas. 45 Bom. 443 See 
this subject discussed in Note 155.' 

38. Acknowledgmenl during holidays ‘ — ^As to whether 
an acknowledgment gi\en after the period of limitation but during the 
vacation of the Court can save limitation, see Note 176 under sec. 19 

39. Atsigtimenl of debt during holidays t— When 
period prescribed for a suit to recover » debt expires during ihe Court 
vacation, and, before re-opcnlng. the debt Is assigned, the suit brought 
by the assignee on the re-opening day is wiihin time— r/sram v. Tabaii. 
15 Bom. L.R. 34S, 19 1 C. 820 (821). 

40. Pleading When the period '"of limitation for a suit 
expires on a Gazetted holiday, and the plaint is presented on the day the 
Court re-opens, it Is not necessary for the plaintiff to state explicitly in 
the plaint that on the day on which Ihe period of limitation expired the 
Court was closed— Tcckehand v. Patio. 16 N.L.R 193, 56 I.C. 026. 
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5. Any appeal or application for n review of 
judgment or for leave to npF>eal or 
“"y ''!>'« opplic^tion to which this 
section may be made applicable 
by or under any enactment • • * for the time being in 
force, may be admitted after the period of limitation 
prescribed therefor, when the appellant or applicant 
satisfies the Court that he had suffiaent cause for not 
preferring the appeal or making the application \vithin 
such period. 

Explanation : — ^The fact that the appellant or appli- 
cant was misled by any orderV practice or judgment of 
the High Court in ascertaining-or computing the pres- 
cribed period of limitation may be sufficient cause within 
the meaning of this section. 


Change By the Limitation Amendment Act X of 1022, the 
words "by or under any enactment" have been substituted for the words 
"by any enactment or rule." The reason has been thus stated : "We 
thinV. that the words ‘made applicable by any enactment or rule’ are, In 
so far as they apply to rules, vague. Inasmuch as there Is no definition 
of the term ‘rule ’ The intention no doubt 1$ to refer to a statutory rule 
or a rule having the force of law, eg rules contained In the schedule 
to the Code of Civil Procedure and In particular, order 22, rule 0. We 
would therefore amend section 5 by aubst'iiutlng the words ‘by or under 
any enactment’ for the words ‘by any enactment of rule’ " — Report of the 
Select Committee '(Gazette o( India. 1922, Part V, page 73), As to the 
efiect of this amendment see the Full Bench case of Krlshnamaehariar 
V Srirangammal. 47 Mad 824, 47 M L.J. 409, 80 I.C. 877, A.I.R. 
1925 Mad. 14. 

41. Scope of section '■ — Under the Act of 1877, this section 
did not include any other application except an application for review of 
judgment. Thus It did not apply to an application for leave to appeal as 
a pauper — Pan'ati v. Bhola, 12 AH. 79; Saraf Chandra v. Droieswari, 
30 Cal 790; R. C. Roy v. Tbakar Ram. 10 C.W.N. 149 (F.B); nor to 
an application for leave to appeal to the Mvy Council — In the matter 
of Sita Ram, 15 All. 14; Maroba v. Ghanasham. 19 Bom. 301 ; Vreranna’i 
V. Abbiah. 18 Mad. 99 (F.B). The present section will apply to thc<e 
applications. The words "appUcation for leave to appeal” art '»idt 
enough to include an application for leave to appeal as a pauper — Ram 
Charan v. Bansidhar. 26 A L.J. 847. A.I R. 1928 All. 499. 

The High Court has power to frame a rule making the provisions of 
this section applicable to applications for setting aside ev pjrfo decrees— 
Kn'shnamachanar v. SnVdnganuniil. (supra). In Ma-ims, this section 
has been made applicable by a Rule of the High Court to appticsiic 
to set aside an ex parte decree, whether In ordinary Courts or In S 
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Cause Courts; and the delay in making the pa>ment required to be made 
with an application to set aside an ex parte decree, under the proviso to 
section 17 (1) of the prov. Small Cause Courts Act, can be excused if 
there be sufficient cause for it — ^SarfalaimiitAu v. Audi Reddiar, 45 Mad. 
G28, 42 M.L.J. 484, 66 I.C. 104, A.I.R. 1922 Mad. 186. But in Bengal. 

U. P., Oudh, Bombay, Punjab and Burma this section has not been made 
applicable to an application to set aside an ex parte decree — Tarasanlar v. 
Daslruddi, 19 C.W.N. 970, 29 l.C. 476; Cadre v. Briinandan. 45 All 332 
(331), Shavaksha v. Hogarth, 12 Bom. L.R. 886, 8 I.C. 616; Khairati 

V. Umar Din, A 1 R. 1922 Lah. 266. 66 1 C. 270; Chowdhury Hiat v. 
Jaiklshen, 32 P.R. 1878; Pat Singh v. Hurnam Singh, A.I.R. 1927 Lah. 
342, 100 l.C. 936; Ma Naw v. Somasundaram, 2 Rang 655, 85 l.C. 324; 
Ram Auiar v. Sheo Piarey, 12 OLJ. 137, A.l R. 1925 Oudh 411: 
Sftflbai V. Mata Din. 2 O.W.N. 440, A I.R. 1925 Oudh 446. In a Lahore 
case. Chais j., has expressed the opinion that section 5 should be made 
applicable to all applications under Articles 163, 164, 168 and 169 — 
iMl Devi V. Amar Nath. 57 I.C. 15 (16) 

It should also be noted that this section does not apply to suits. 
This section applies only to those proceedings which are specifically 
mentioned in the section or to which the section may be made applicable 
by or under any enactment for the time being in force. A suit is not 
specifically mentioned In this section nor are the provisions of this sec> 
tlon made applicable to it by any enactment— Ram Phcr v. Afudhia Singh, 
12 OL.J. 66. 2 OW.N. 144, 87 1C. 17.' A.I.R. 1925 Oudh 369. The 
reason is, that the period of limitation allowed In most of the suits 
extends from three to twelve years, whereas m appeals and the applica- 
tions mentioned in this section, it does not exceed six months, there- 
fore it is necessary that some concession should be made in respect of 
these appeals and applications, to provide for those circumstances which 
hinder a person from ffling his appeal or application within the short 
space of time allowed. 

By section 231 of the Agra Tenancy Act, this section has been made 
applicable to suits under that Act. 

This section has not been made applicable by any enactment to an 
application (under 0. 9, r. 9. C. P. Code) to set aside a dismissal for 
default of appearance (Art. 163)— .Waftorfeo v. Lol:sfimin( 2 ra>an, 49 Bom 
839. 27 Bom. L R. 1150, CO I C. 610. A.l R. 1925 Bom. 521; Ma Naw 
V. Somasundaram, 2 Rang 055, A.I.R. 1925 Rang. 187; Sofn’b Diffa v. 
Roda. 83 P.R. 1002; Saba v. Dayaram, 23 N L.R. 183, A.I.R. 1928 Nag. 
01 (02). So also, this section does not apply to an application to set 
aside an execution sale under O 21, r. 89. C. P. Code — Ram Autar v. 
Sheo Peary. 12 OL.J. 137, A I R. 1925 Oudh 411, 87 1C. 722; Umroo 
Singh V. Deni Prasad, 02 I.C. 839. This section does not apply to an 
application for substitution of .the name of a defendant or respondent under 
O. XXll, r. 4, made beyond six months [now three months) of his 
death. An application for substitution made bC)ond the period of limita- 
tion must therefore be rclecied and the suit will abate. But It is open 
to the plaintiff or appellant to make an application under 0. XXlI, r. g to 



Sec 5 ] 


THE INDIAN LIMITATION ACT 


31 


liave the order of abatement set aside on ihe RTOund that he uas prevented 
by sufflcient cause from continuing the suit — Secretary of Stale v. Jowahtr, 
36 All 235, 25 I C. 48 This section has been made applicable to applica- 
tions under Order XXII. rule 9 (2) of the C P. Code. See O. XXII, 
r 9 13) 

This section does not applj to applications lor setting aside anards; 
It is not competent for the Court to receive such applications after the 
expiry of the period prescribed by Art. 158— Siiryj Harain v. Bannjrf, 
18 C.W.N 626 (62St, 17 PC. 7. Dm Ditla v. Dabu Ram. 8 Lah 274. 
100 I C 955. A 1 R 1927 Lah ^73 

This section does not apply to an appheation for execution of a 
decree, m the absence of any enactment of rule which makes the section 
applicable to such an application— Aln/napore Zemindary Co. v. Deputy 
Commissioner 3 PLJ 132, (1.34, 135), 44 I.C 570, Ram Roy v. 
Umro/i. 93 I C. 292, A I R. 1926 All. 345, nor to an application to set aside 
an execution sale under Art 166 — Asa Nand v. fhangi Ram, 29 P.L.R 
1919, 50 I C 610 

This section does not apply to an application under 0. 41, rule 19. 
C P. Code for re-admisslon of an appeal dismissed for default of appear*^ 
snee; and If the application is not made within 30 days (Art. 168), the' 
appeal cannot be readmitted for any sufficient cause— fTr/sAnasivamf v, 
C/iMgjfroyj, 47 Mad 171, 45 M.L.J. 813, 76 I.C. 836, A.I.R. 1924 Mad. 
tl4; Mahl V, /iwan. 141 P.R 1879. 

It does not apply to an application lor filing an award (Art. 178)— 
Ram Vgrah v. Achraf Nath, 39 All 85 (91), 13 A.L J. 1 1 15. 

Criminal appeal '—This section applies to criminal appeals, and 
a criminal appellate Court has power to excuse delay and admit a time- 
barred appeal, if the Court Is satisfied that the appellant had sufficient 
reason for not preferring the appeal within the prescribed period. But If 
the Court Is not satisfied, it cannot excuse the delay. If in such a 
case the appellate Court desires to help the appellant, the proper procedure 
would be to move the High Court to execise its powers of revision — 
Janakiramayya v. Brahmayya, 48 M.L.J. 457, 88 I.C. 278, A.I.R. 1925 
Mad. 709 

But In the case of a Criminal application, the time cannot be extended, 
even though the delay arises in consequence of any genuine mistake — 
Girimal v. Shewaram. 20 S L.R. 90. 95 I C 316, A.I R. 1926 Sind 215. 

42. Application of section to special or local laws : 
—Under section 29 (2) as recently amended by the Limitation Amend- 
ment Act (X of 1922), the provisions of seaion 5 "shall not apply for 
the purpose of determining any period of limitation prescribed for any suit, 
appeal or application by any special or local law." Therefore the deci- 
sions in Reference under the Forest Aef, 10 Mad. 210, Ram Kishen v. 
Umrao. 80 P.W.R. 1916, 33 I C 730, IVaryam v. Wadhava, 89 P.R. 1918, 
46 I.C. 588, Afohant Krishna Dayat v. Syed Abdul, 2 P.L.T. 402, are 
no longer good law. 

This section does not apply where the period of limitation for 
an appeal is fixed not under this Act but under the Rales of the 
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Courl — Baiinalh v. Doolarcy, 50 All 865, 26 A.L.J. 1317, AIR 1928 
All. 70S. 

This section did not apply to applications under section 22 of the 
Insolvency Act (1907) — Thakur Prosad v. Punno Lai, 35 All. 410, 20 I C. 
673. But under section 78 of the new Insolvency Act V of 1920, section 
5 has been specially declared to be applicable to all appeals and applica- 
tions under that Act — Nur Mahomed v Lai Chand, 26 P.L.R. 501, 90 
I.C. 254, A 1 R. 1925 Lah 436 (437). 

Section 5 of the Limitation Act has no.appHcation to proceedings under 
the Land Acquisition Act — Krislo Singh v. Secretary of Stale, 8 P.LT. 
710, 103 I.C. 295, A I R. 1927 Pat. 333 Nor can it be applied in com- 
puting the period of limitation laid down io sec. 169 of the Indian Com- 
panies Act (1882) which lay down a special period of limitation — Daulat 
Ram V. Woollen Mills Co.. 95 P.R. 1908. 

43. Duly of Court : — ^This section gives the Courts a discretion 
which in respect of jurisdiction is to be exercised in the way in which 
judicial power and discretion ought to be exercised upon principles which 
are well understood; and the Judge must exercise his discretion under 
this section with reference to the special circumstances of each case — 
Krishna v. Chathappan, 13 Mad 269 (271); Fakir Chand v. Municipal 
Committee. 59 P.R. 1913, 18 1C. 37. When the time for appealing 
Is once passed, a very valuable right is secured to the successful litigant 
and the Court must therefore be fully satisfied of the justice of the 
ground on which the appellant seeks to obtain an extension of time for 
attacking the decree and thus perhaps depriving the successful litigant of 
the advantages which he has obtained — Karsondas v. Bai Gungabat, 30 
Bom. 329 (330) ; Karachi Trading Company v. Teibhandas, 8 S L.R. 235, 
28 I C 82, Tarlnt v. Copeswar. 7 I.C, 391. 12 C.L.J. 615 (617), Dund 
Bahadur v. Deo Nandan. 17 C.L.J. 596, 20 I C. 513; Fakir Chand v. 
Municipal Committee, (supra). When a Court is asked to exercise its 
discretion under this section it has to see whether the appellant is osklng 
what Is evidently unjust. If it is, he should not have it ; if he is asking 
for what may lead to injustice, he should not have it except on terms 
which would prevent any injustice possibly being done — Banomalt v. 
Padma, 16 C L.]. 366, 16 I.C. 425 “The Court has the power to grant 
the special leave, and, exercising Its Judicial discretion, is bound to give 
the special leave, If justice requires that leave should'be given” per 
Brett M. R. In In re Manchester Economic Building Society. 24 Ch D 
4SS at p. 497. But it Is not a sound exercise of judicial discretion to 
extend time In favour of a person who appears to have no substantial 
point to argue — Afagbul Ahmad v. Marla, 14 A L.J 212, 33 I.C 546. 

44. Reasons to be recorded .—The reasons for admitting 
the appeal etc. beyond lime must be recorded by the Court— Zaibufnissj 
V. Kufsam. 1 All 250; Chatarbhaf v. Aid. Habib, 54 I.C. 36 (38) (Pat). 
When an application is made for extension of time under this section, 
it is desirable that the Court should record its opinion as regards that 
application even when It Is rejected — Adarprtya v. Rampralap, 30 C U'.N. 
0:G, A.l.R. 10:0 Cal. 1105, 98 1C. 748 
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45. Duly of Appellant — U Is the duty of a litigant to know 
the last ^te on «hjch he can present his appeal, and 11 through delay 
on his part it becomes necessary for him to ask the Court to exercise in 
his favour the power contained In this section, the burden rests on him 
of adducing distinct proof «f the sufficient cause on which he relies — 
AViJhnJsuaniy v. Ramasami, 41 Alad. 412 (P.C.), 22 C.W.N. 481, 21 
Bom.LR. 541, 16 A.LJ. 27, 43 I C. 493. A person bringing before 
the Court a time-barred appeal must satisfy the Court that he had 
sufficient cause ^or not presenting the appeal within time and must furnish 
a detailed affidavit explaining the cause of the delay — Choiurbhaj v. 
Muhammad Habib. 54 I C. 36; Bur Singh v. firm Jodha Ram, 95 I C.l 
565, A l.R 1926 Lah 542. An appeal or application filed out of tune* 
must show on the face of tt the reason for the delay, and there must ' 
further be an express prayer for condonation of the delay under this 
section— Laurenfius v. Dukht. 4 Pat. 766, 7 P.L.T. 362, 92 I.C. 179,, 
A.lJl. 1926 Pat. 73 He must shew that he has not been negligent and' 
that he has been prosecuting his case with due diligence — Habibullah v./ 
BanJrsi Das. 22 O.C. 379. 55 I.C. 837 (838). He is bound to give 
a proper explanation of every day's delay or of a major portion of the 
delay— /friihnasnaftif v. Ramasn-ami, 19 M.L.J. 209. I I.C. 73; Rama^ 
swamiv. Venkalanarasimka, (1916) 1 Al W.N. 277, 32 I C. 1000; George 
Oowshala v. Dalak Ram. 103 I.C. 493. A.I.R. 1927 Uh. 717. But it 
fs Cfniy the delay of those days which are beyond the period of limitation 
which must be explained by the appellant in making out sufficient cause 
why the appeal was not presented on the last day; but no explanation is 
Reeded of the Inaction during the period of limitation antecedent to the 
last day— Karfl/f v. Apurba. 34 C W.N. 1119 (1126). 

46. Sufficient Cause — It is difficult and undesirable to 
attempt to define precisely the meaning of the words ‘sufficient cause' 
or ‘sufficient reason ’ To do so would be to crystalize into a rigid 
definition that judicial power and discretion which the Legislature has, 
for the best of all reasons, left undetermined and unfettered — In re Man- 
chester Economic Building Society. 24 Ch D. 488, What constitutes 
sufficient cause cannot be laid down by hard and fast rules.* It must 
be determined by a reference to all the circumstances of each particular 
case— Sfu* Dayal v. Jagannath. 44 All. 636 (640) ; Ooblnd Lall v. Skibadas, 
33 Cal 1323, Haradhan v. Pninfcnsftna, 10 C L.J. 39, 3 I.C 961. The 
discretion given by sec. 5 should not be defined and cirstalfised so as 
to convert a discretionary matter Into a rigid rule of law’. But the dis- 
cretion in each particular case should be exercised on Its own facts with 
a view to secure furtherance of Justice — Ambica v. Manikgani Loan Ofjiee. 
55 Cal. 793, 32 C V N. 372 (374); Rakka! Chandra v. Asulosh, 17 
C.V.N, 807. “Sufficient cause” seems to mean not only those circum- 
stances (such as the Court being closed or time spent in obtaining copies, 
or the party being a minor or insane) which the law expressly recognizes 
as extending the time, but also such circumstances as are not expressly 
recognized but which appear to the Court to be reasonable looking to all 
L. 3 
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the facts of the case — Kichilappa v. Ramanujam, 25 Mad. 166 (17l). The 
words “sufficient cause” should receive a liberal construction so as to 
advance substantial lustlce when no negligence or inaction or want 
of bona fides is imputable to the appellant — Krishna v. Cftalhoppam, 
13 Mad. 269 (271) ; Shib Daval v. Jagannath, 44 All 636 (640) ; Gobinda 
V. Shtbadas, 33 Cal. 1323; Sarat Chandra v, Sarastt-afi, 34 Cal. 216 (219) ; 
Secy, of State v. Tirath Ram, 9 Lah. 76, Kichilappa v. Ramanuiam, 25 
Mad. 166 (171). The Court should not apply too exacting a standard of 
diligence, and if the delay, under the circumstances, is not one that 
can be considered as unreasonable, the Court should exercise the dis- 
cretion under this section— Kominiddin v. Bisnupriya, 33 C W.N. 76 (78), 
A.l.R. 1929 Cal. 240, 119 l.C. 383 In exercising the discretion 
in favour of the applicant under this section, the Court must be satisfied 
that the applicant was not guilty of unnecessary laches — Mamtaz AU v. 
Ugraj, 12 O.L.J. 94, 86 l.C. 270, A I.R. 1925 Oudh 371, 28 O.C. 378. 

A Court should no doubt give a liberal construction to the words 
“sufficient cause” but the interpretation must be m accordance with 
judicial principles and with due regard to the respondent’s side of the 
question. The period for preferring an appeal must not be extended 
simply because the appellant’s case is hard and calls for sympathy— fafciV 
Chand V. Municipal Commiffee. 59 P.R. 1913, 18 l.C. 37. Courts will 
not extend the period of limitation merely out of benevolence to the 
party seeking relief— Carter v. Sfubbs, 50 L.J.C.L. 4 

SUFFICIENT CAUSE, WHAT IS AND WHAT IS 
NOT 

47. Illness * — Illness may be sufficient cause, but it must be 
proved that the man was utterly disabled to attend to any duty — L. B 
H U. V. A. H. Tm, U.B.R. (1897-1901) 451. Illness of the pleader, 
and the client’s ignorance of it, is a sufficient cause — Anundmoyee v. 
Poornoo, 9 M.I.A 26 But illness in the family and consequent delay 
in making arrangement for the appeal is no sufficient cause — Elahi v. 
BisTvcswar, 79 l.C. 924, A.I R. 1925 Cal. 175. Illness is sufficient 
cause if the appellant was ill at the lime when the period of limitation 
for filing .the appeal expired. But If the appellant had recovered from 
illness before the expiry of the period, he was not entitled to delay the 
filing of the appeal and to claim a deduction of the days of his illness 
like the days required for obtaining copies — Ala Thcin v. Ala V Dyu, 
6 Rang. 271, A.l.R. 1928 Rang. 465. 

45. Imprisonment — Imprisonment in a criminal jail may be 
a sufficient cause and the time spent In jail may be deducted— Ala/iora/ 
Narain v. Danofi, 21 P.R. 1904; but the fact that a person imprisoned 
thought that he had no right of appeal and that his relative would appeal 
it he had a right Is not a sufllcient cause— Q. E. V. Bhonl Ram, 1891 
A.W.N. 10 

49. Mvslaket— Mistake made by the officer of the Court In not 
preparing correct copies of the Judgment and decree is a sufficient cause. 
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even if there was a contributory delay on the apfcHant’s r^ri in showing 
the mistake— Dafg/f v ftam 25 1 C 26 (Oudh) A bona fide 

omission by the appellants to sign the Vakalatnamah is a sufllciertt cause 
lor admitting the appeal after limitation after allowing the defect to be 
made good— Hoheeb v A'ausfi, II ALJ 779, 21 IC 444 (445) Filing 
an appeal by a wrong person through a bona fide mistake Is a sufficient 
cause to entitle the right person to be admitted as an appellant after the 
■expiry of the period of limitation— Dnurfcj Kalfi v Debendra Nath, 4 
C VT.N 58 (62) The name of a wrong person was entered as that of 
the respondent through a mistake which was corrected but after time; 
It was held that the appeal was properly admitted— /amna v. Ibrahim, 
1888 AWN 58 Where the name of a respondent was omitted and 
the omission was due to a bona fide mistake on the part of the clerk 
of the counsel, the Court can allow the name of the respondent to be 
brought on the record after the expiry of the period — Gaya v. Cholloo, 
12 A L I 941, 26 1 C- 69 (69). In order to determine whether a 
mistake ought to be excused under ihis section, the test is this : if the 
mistake or carelessness is real and unintentional, and no damage has 
been done to the other side that cannot be repaired by costs or other- 
wise, the application for excusing ihe delay must be granted; if, on 
the other hand, the negligence is culpable, or there are mala fides on 
the part of the applicant or lrrep.irable hurt would result to the other 
side, the application must be dismissed— ffamaf/iandrcn v Sabapathy, 
54 MLJ 234, A.I R. 1928 Mad. 4W (406). Where an appeal Is filed 
a day later, through oversight of the counsel's clerk, time may be 
extended under sec 5 Thus, where an appeal which ought to have 
been filed on the lOih was actually filed on the next day. and it appeared 
on affidavit that the vakil gave two cases to his clerk on the 8th with 
oral instructions to put in this appeal on ihe 10th and another revision 
petition on the 11th, but by mistake the clerk entered the same wrongly 
in his diary, and filed the appeal on the llih, held that under these 
circumstances the Court would be justified in giving an extension of time 
under this section — Ichhar Singh v. Nalha, 27 P L.R. 623, A.I.R 1926 
Lah 693, 98 I C. 514. Where an appeal was filed by a prisoner who 
had been sentenced to imprisonment exceeding 4 years, but the appeal 
instead of being sent to the High Court under sec. 403 (b) Cr. P. Code 
was by mistake of the Jail authoniies sent to the Sessions Court, and 
when the appeal ultimately came Jo the High Court, the period of 
limitation had expired, held that the appeal should be accepted by the 
High Court, as the prisoner ou^t not to suffier for the delay which 
was not due to any fault of his own— //i re Abdulla, 2 Rang. 486 (487) 
Mistake of counsel if made bona fide Is sufficient cause— Pnfr/urd 
V. Pritchard, 14 Q B D 55; Johnson v. IPanvicfc, 17 C.B. 516; Copal 
V. Sotomon, 11 Cal 767; Corporafibn v. Anderson, 10 Cal. 445; 
Bishcndal v. Nandan, 12 C.W.N. 25 (per WoodrolTe J), Ahncd v. 
^ftamsu/nfsj, 1918 P.L.R. 10, 45 IC. 542; Resaf Singh v Sladi. 95 
P.R 1917, 43 I.C. 317. And a client preferring a time*barred appeal - 
under the mistaken advice of his counsel is entitled to the benefit 
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this section — Anjora v. Baba, 20 All. 638; Kurd Mai v. Ram Nath, 28 
AIL 414; Promaiha v. Bhabataran, 46 C.L.J. 257, 105 I.C. 217, A.I R. 
1927 Cal. 829; Azimulta v. GoJtoI, 32 I.C. 640, 1916 P.W.R. 37; Sfiib 
Dayal v. Jagannath, 44 All. 636, 20 A.L.J. 674, 68 I.C. 812; Chhoiey 
V. Devi Bril Rani, 6 O.W.N. 1042, A.I.R 1930 Oudh 49. So also, 
the filing of an appeal in the wrong Court under the mistaken advice of 
counsel is sufficient cause for filing it afterwards in the proper Court 
after the period of limitation, provided the appellant acted with, reasonable 
diligence In the prosecution of the appeal — Daflatraya v. Secretary of 
State, 45 Bom. 607, 23 Bom. L.R. 89, 60 I C. 744; Anbtca v, Manihganf 
Loan Office Ld., 55 Cal. 798, 32 C.W.N. 372; Sundarabai v. Collector, 
43 Bom. 376 (P.C.); Debendra v. Nagendra, 30 C.W.N. 479, A.I.R, 
1926 Cal. 688, 43 C.L J. 106 (following Brij Inder v, Kanshi Ram, 45 
Cal. 94 P.C.); Parbhu v. Jai Mangal, A.I.R. 1928 All. 144. But the 
mistake of Counsel must be of such a description that it might arise 
even amongst practitioners of experience— S. C. Dey v. Rajwanti, 6 
P.L.J. 237, 3 P.LT. 96, A.I R 1923 Pat. 140. The mistake must be 
iona fide i e., made inspite of due care and attention — J. N. Surty v. 
ChetUar Firm, 4 Rang. 265, A.I.R. 1927 Rang. 20; Afj Ngwe Yun v. 
Ala Pa. 5 Buf.L J. 227, lOI I.C. 363. Where the pleader made a 
mistake by relying upon an erroneous statement of the clerk of the 
Court that an application for copy would not be accepted until the decree 
was signed, held that the pleader ought to have known the law, and 
that the mistake was not made with due care and attention— 'Afg. Po 
Kyaw V. Afa Lay, 7 Rang. 18, 117 I.C. 251, A.I R. 1929 Rang. 116 
(117). The question is whether the error is one which might have 
easily occurred even if reasonably due care and attention has been 
exercised by the pleader— Tm Tm Nyo v. Maung Ba Samg, 1 Rang. 
584, A I.R, 1924 Rang. 148. 

Even though the pleader might have been guilty of great carelessness, 
the appellant ought not to be made to suffer where he acted implicitly 
relying on the advice of his pleader, as for Instance In a case where the 
appellant being seriously III sent all the necessary papers and costs to 
his pleader who was practitioner of over 15 years’ standing, and the 
pleader under a wrong Impression filed the appeal In a wrong Court— 
Amblca Ran/an v. ManikganI Loan Office, 55 Cal. 798, 32 C.W.N. 372 
(370. 377). 

The tendency of recent English cases Is to disallow an extension of 
time on the ground of mistake of Counsel ; see in re Hchby, [1894] 1 
Q B. 742 (Judgment of Davey L.J). This principle of English law was 
sought to be applied in this country, but in Sftib Dayof v. Jagannalh, 44 
All. C30 (639) the Judges remarked that although legal education has 
progressed In this country and the Courts are right in demanding 
Increasing competence in legal practitioners, still having regard to the 
disadvantages of practitioners In places remote from Law Libraries, and 
to the fact that there is in the tnofussil some want of knowledge of the 
procedure of the High Court, the principle of English decisions should 
not be strictly applied in this country. 
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By a pi«ce ot care1«ssn«ss, counsel for the appellant omitted to Gle 
■a copy of the decree appealed against, and Instead filed a copy of a 
deposition. The mistake was detected alter the expiry of the period of 
limitation. It was held that the Court should allow the copy of the 
decree to be filed— Hor/as v. Kahni, 85 P.R. 1913, 19 I.C. 438. Where the 
appellant obtained a copy of the decree to be appealed against, and gave 
It in time to his Vakil, but by some mistake the Vakil did not file the 
copy of the decree and died soon after, the High Court excused the 
-delay and accepted the copy at the hearing of the appeal — Prosanna 
Kumari v. Ram Chandra, 17 C.L.J. 66, 17 I.C. 155. Where the delay 
in the production of the first Court’s judgment was due to the mistake 
of the Vakil in applying for a copy of the decree Instead of a judgment, 
the delay in the production of the same must be excused under this 
section— /’iVm of Amba Parshai v. fwata Dai, 27 P.L.R. 239, 8 Lah L.J. 
101. 94 I.C. 629. 

Act XXVI of 1920 which cut down the lime for leave to appeal to 
the Privy Council and for substitution of legal representatives from 
6 months to 3 months, came into force on tst January 1921. In respect 
of a judgment delivered a few days later, the party on the advice of his 
local pleaders applied for leave within the six months’ period, but after 
the 3 months’ period had expired. There was a delay of only 14 days. 
Ueld that as the amending Act was very recently passed. It took some 
time before the curtailed period of limitation came to be generally 
known, and the amending Act was not available In any of the books on 
the Indian Limitation Act that might be referred to for the purpose. 
Under these circumstances the local pleaders might honestly, though 
mistakenly, be under the belief that the period was six months, and 
so it was a fit case for excusing the delay under this section— Nogindas 
V. Nilaii, 48 Bom. 442, 26 Bom. L R. 395. 80 I.C. 862, A.IR. 1924 
Bom 399 i Vailhinatha v. Gobindasn-ami, 41 Al.L.J. 65, 62 I.C. 795. 
t But In a Nagpur case the delay was not excused on this ground, see 
Padamraj v. Af B. Kaisha, A.IR. 1924 Nag. 279, 78 I.C. 154. 

A bona f.de mistake of calculation on the part of the appellant's 
pleader is a sufficient cause — Btshandai v. Nandan, 12 C.W.N. 25 ; 
Jiakhal Chandra y Ashutosh. I7 C.W.N. 807, 19 I.C. 931 ; Kandasami 
V Arunachala, 21 L.W. 24, 86 I C. 114, A.1R. 1925 Mad. 462 , Baban 
V. Emp , 9 N.L J. 180, 96 1 C. 857. A.I.R 1926 Nag 503. But In 
Zaibiilnissa v Kulsam, 1 All. 250, such a mistake was not held to be 
a sufficient cause. But a mistake of calculation on the part of the 
pleader who has not acted with sufficient care and attention, coupled 
with an error in adding up the days, cannot be excused under this 
section— Ma Ngwc v. Ma Pu, 5 Bur. LJ. 227, 101 IC 363. 

49A. Mistake or ignorance of law • — A mistake or ignor- 
ance of law Is not a sufficient cause. The maxim Ignorantia legis 
ncmlncm cxcusat (ignorance of law is m excuse) has been so firmly 
settled both in England and India that it would be the shaking of 
•established authority to maintain that ignorance of law or mistakes of 
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this section — Anjora v. Baba, 20 All. 638; Kurd Mai v. J?ani Nath, 28 
All. 414; Promatha v, Bkabataran. 46 C.L.J. 257, 105 I.C. 217, A.I.R. 
1927 Cal. 829; Azmttlla v. Gokal, 32 I C. 640, 1916 P.W.R 37; Shib 
Dayal v. Jagannath, 44 AIL 636, 20 A.L.J. 674, 68 I C. 812; Chhoiey 
V. Devi Brij Rani, 6 O.W.N. 1042, AIR. 1930 Oudh 49. So also, 
the filing of an appeal in the wrong Court under the mistaken advice of 
counsel is sufficient cause for filing it afterwards in the proper Court 
after the period of limitation, proinded the appellant acted with reasonable 
diligence in the prosecution of the appeal — Datiatraya v. Secretary of 
State, 45 Bom. 607, 23 Bom. L.R. 89, 60 I.C 744, Ambica v. Manikganf 
Loan Office Ld., 55 Cal. 798, 32 C.W N. 372; Sandarabai v. Collector, 
43 Bom 376 {P.C.) ; Debendra v. Nagendra, 30 C.W.N. 479, AIR. 
1926 Cal. 6S8, 43 C.L J. 106 (following Brij Inder v. Kanshi Ram, 45 
Cal. 94 P.C ) ; Parbhu v. Jai Mangal, A.l R. 1928 All. 144. But the 
mistake of Counsel must be of such a description that it might arise 
even amongst practitioners of experience — S. C. Dey v. Rajwanti, 6 

P. LJ. 237, 3 P.L.T. 96, A.IR. 1923 Pat. 140. The mistake must be 
bona fide i.e., made mspite of due care and attention—/. N, Suriy v. 
CheHiar Firm, 4 Rang. 265, A.I.R. 1927 Rang. 20; Ma Ngwe Yan v. 
Ala Pa, S Bur.LJ. 227, 101 IC 363. Where the pleader made a 
mistake by relying upon an erroneous statement of the clerk of the 
Court that an application for copy would not be accepted until the decree 
was signed, held that the pleader ought to have known the law, and 
that the mistake was not made with due care and attention — Mg Po 
Kyaw V Ma Lay. 7 Rang. 18, 117 I.C. 251, A.IR. 1929 Rang. 116 
(117), The question Is whether the error is one which might have 
easily occurred even if reasonably due care and attention has been 
exercised by the pleader— Tm Tin Nyo v. Maung Ba Saung, 1 Rang. 
584, A I.R. 1924 Rang. 148. 

Even though the pleader might have been guilty of great carelessness, 
the appellant ought rot to be made to suffer where he acted implicitly 
relying on the advice of his pleader, as for Instance in a case where the 
appellant being seriously ill sent all the necessary papers and costs to 
his pleader who was practitioner of over 15 years’ standing, and the 
pleader under a wrong impression filed the appeal in a wrong Court — 
Ambica Ran/an v. Manikganf Loan Office, 55 Cal. 798, 32 C.W.N. 372 
(376, 377). 

The tendency of recent English cases Is to disallow an extension of 
lime on the ground of mistake of Counsel ; see Jn re Helsby, [1894] 1 

Q. B. 742 (Judgment of Davey L.J.). This principle of English law was 
sought to be applied In this country, but in Shib Dayal v, Jagannath. 44 
Alt. 630 (039) the Judges remarked that although legal education has 
progressed In this country and the Courts are right In demanding 
increasing competence in legal practitioners, still having regard to the 
disadvantages of practitioners in places remote from Law Libraries, and 
to the fact that there Is In the mofussil some want of knowIed'’e of the 
procedure of the High Court, the principle of English decisions should 
not be strictly applied in this country. 
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By a piece of carelessness, counsel for the appellant omitted to file 
o copy of the decree appealed agaiost, and instead filed a copy of a 
deposition. The mistake Vi-as detected after the expiry of the period of 
limitation. It was held that the Court should allow the copy of the 
decree to be filed— v. KahRl. 85 P.R. 1913, 19 I.C. 438. Where the 
appellant obtained a copy of the decree to be appealed against, and gave 
it in time to his Vakil, but by some mistake the Vakil did not file the 
copy of the decree and died soon after, the High Court excused the 
■delay and accepted the copy at the hearing of the appeal— Prosanno 
KamaH v. Ram Chandra, 17 C.L.J. 66, 17 I.C. 155. Where the delay 
in the production of the first Court’s judgment was due to the mistake 
of the Vakil in applying for a copy of the decree instead of a judgment, 
the delay in the production of the same must be excused under this 
section— firm of Amba Panhad v Jwata Dai, 27 P.L.R. 239, 8 Lah L.J 
101, 94 I.C. 629. 

Act XXVI of 1920 which cut down the lime for leave to appeal to 
the Privy Council and for substitution of legal representatives from 
6 months to 3 months, came into force on 1st January 1921. In respect 
of a judgment delivered a few days later, the party on the advice of his 
local pleaders applied for leave within the six months’ period, but after 
the 3 months’ period had expired. There was a delay of only 14 days 
Held that as the amending Act was very recently passed, it took some 
time before the curtailed period of limiution came to be generally 
known, and the amending Act was not available m any of the books on 
the Indian Limitation Act that might be referred to for the purpose. 
Under these circumstances the local pleaders might honestly, though 
mistakenly, be under the belief that the period was six months, and 
so It was a fit case for excusing the delay under this section — Nagmdas 
v. Nilaii, 48 Bom. 442, 26 Bom. L.R. 395, 80 I.C. 862, A I R 1924 
Bom. 399 ; Vaithinatha v. Gobiadastvami, 41 M.L J. 65, 62 I C. 795. 
r But in a Nagpur case the delay was not excused on this ground, see 
Padamraj v. M. B. Kaisha. A I R 1924 Nag. 279, 78 I.C 154. 

A bona f.dc mistake of calculation on the part of the appellant’s 
pleader Is a sufficient cause — Bishandat v. Nandan, 12 C.W N 25 , 
Jiakhal Chandra y. Ashutosh, 17 C.W.N. 807, 19 I.C. 931 , Kandasami 
V. Arunachala. 21 L.W. 24, 86 I.C. 114, A.I.R 1925 Mad. 462 . Baban 
V. Ernp.. 9 N.L.J 160, 96 I.C. 857, A.IR. 1926 Nag. 503 But in 
Zaibulrttssa v. Kalsam, 1 All. 250, such a mistake was not held to be 
a sufficient cause But a mistake of calculation on the part of the 
pleader who has not acted with sufficient care and attention, coupled 
with an error in adding up the days, cannot be excused under this 
section— Ala Ngn’C v Ala Pu. 5 Bur LJ. 227, 101 I.C. 363. 

<19A. Mistake or ignorance of law . — A mistake or ignor- 
ance of law is not a sufficient cause. The maxim Jgnorantia legis 
nemincm excusat (ignorance of law is ni excuse) has been so firmly 
settled both In England and India that it would be the shaking of 
•established authority to maintain that ignorance of bw or mistakes of 
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law are reasons for the excuse, and as such furnish elements for extend- 
ing the period of limitation which the statute law has provided — Ramiiwan 
Mai V. Chflnd Alflf. 10 All. 587 (W7) ; Jag ball v. Har Narain, 10 All. 
524 (529) ; Bn/ Indar v. Kanshi Ram. 45 Cal. 94 (106) (P.C.). There- 
fore, if an appellant prefers an appeal from a decree for an amount 
exceeding Rs 5.000, to the District Judge instead of to the High Court, 
and after it is returned by the former Court files it subsequently in the 
latter Court at a time when the period of limitation has expired, the 
mistake cannot be excused under this section — Ibid. So also, an 
appellant filing an appeal after the expiry of the period of limitation 
owing to a stupid misconstruction of the lower Court's order appealed 
against, is not entitled to the benefit given under this section — Haii- 
bunnissa v. Bishnaih, 13 O.LJ. 172, A.l R 1926 Oudh 206, 91 I.C. 
867. The fact that the appellant was under the impression , that the 
limitation was 90 days, was no reason for extending the period — DM 
Singh V. Buddha Singh. 2 Lah. 127, 61 I.C. 327. The Bombay High 
Court also holds that mere ignorance of law cannot be recognised as 
sufficient cause for deby, for that would be a premium on ignorance — 
5ifarffm v. Nimba, 12 Bom. 320 (per West J ). And In a Full Bench 
case of the Allahabad High Court (flecAi v. AhsanuUah, 12 All 461) 
Mahmood J. expressed an. opinion that “speaking with strict accuracy 
there can be no such thing as a bona fide mistake of law, for good faith 
Implies due care and caution" and he quoted with approval the words of 
West J. in 12 Bom. 320 cited above. 

But it cannot be laid down as a general proposition that ignorance 
of law can never be considered ; in very special cases it may be a 
sufficient cause— Gufam Shak v. Aldlficfc Maiaffar Khan. 81 P.R. 1836 
(F.B.). If the mistake be bona fide it will be considered as sufficient 
cause within the meaning of this section. The true rule is, whether 
under the specbl circumstances of each case , the appellant acted under 
an honest though mistaken belief formed vith due eare and attention — 
Krishna v. Chalhappan. 13 Mad. 269 (271). Before a mistake of law 
can be accepted as sufficient cause, it is necessary to satisfy the Court 
not only that the mistake was honestly made, but also that it »as made 
despite due care and attention on the part of the appellant or his pleader 
— Fakir Chand v. Manicipal Committee, 59 P.R. 1913, 18 I C. 37 And 
so, where the appellant who as a pleader should ha\'e known the law 
on the sublect. had the advantage of the advice of a leading pleader of 
the Chief Court, but for reasons best known to himself went against 
that advice in preferring the appeal, h ^’as held that the appellant had 
no sufficient cause for not instituting the appeal within the period of 
limitation, as he could not possibly have made the mistake had he taken 
the precaution of discussing the subject with his pleader with reference 
to the question of limitation, and to the case-law on the point, and that 
his mistake, though honest, was the result of either carelessness or an 
erroneous assumption of knowledge which he took no care to verify — 
Ibid. Where the appellant was an ignorant milkman having no experience 
cl any previous litigation, and though he knew of the respondent’s deaths 
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he did not know that the substitution of his legal representatives was 
necessary and he came to know of this when it was too late to apply 
for substitution of the deceased respondent’s legal representatives, held 
that under the circumstances of the case the delay was bona fide, and 
sufficient cause was shown under this section — Krishna Mohan v. 
Surapali, 29 C.W.N 472, A.l R. 1925 Cal 684, 94 I C. 929. See also 
Ramachandran v. Sabafafhy. 54 MLJ 234, A l.R. 1928 Mad. 404 (406), 
where a minor made a similar mistake, and the delay was excused. An 
appeal to the High Court under sec. 476B of the Criminal Procedure 
Code against an order of civil court refusing or making a complaint under 
sec. 476, is nevertheless a cmninul appeal governed by the 60 days' 
period of limitation prescribed by Art 155, and not a civil appeal 
governed by Art. 156. Where, however, the appellants nere under a 
bona fide mistake that it was a civil appeal governed by the 90 days’ 
period of limitation under Article 156, and Hied their appeal accordingly, 
held that it was a proper case for excusing the delay — Rajani Kanla v. 
Bistoomani. 46 C L.J 40. 104 l.C. 456, A.l.R. 1927 Cal. 718 (720) ; 
Sheer Prasad v. Skeo Bans. 24 A.L.J. 368, A.l.R. 1926 All. 211 (212), 
93 l.C 851. Where an application for leave to appeal under sec. 449 
Cr P. Code against a sentence passed by a Judge of the High Court 
sitting in sessions was presented after the period of 60 days prescribed 
by Art. 155, and It appeared that the delay was due to a mistake on 
the part of the iailor who was under the impression that it was a non- 
appealable sentence, held that there was sufficient cause for excusing the 
delay under sec ^Gallagher v Emp . 54 Cal 52, 101 I C 657, A.l.R. 
1927 Cal 307. See also Notes 50 and 51 tielow. 

SO. Wrong proceedings taken In good faith .—Where a 
person bona fide thinking that it was the proper course, filed a suit 
instead of appealing from a decree, and soon after found out the error 
and preferred the appeal, it was a 'sufficient cause ' — Chutem v Shahbaz, 
162 P.R. 1888 ; Stiaram v Nimba. 12 Bom. 320. 

Similarly, where a person believing in good faith that a petition for 
revision, and not an appeal, was the proper remedy, and In pursuance of 
that belief presented the petition, it was a sufficient cause for subse- 
quently preferring an appeal after the period of limitation — Balxvani v 
Gumani, 5 All. 591 , Hardtvan v. Ra/a Protab, 5 O.C 183 But if he 
does not act in good faith, i e , if he knows properly v.xll that he ought 
to file an appeal but still he files an application for revision, it will not 
be considered a sufficient cause for afterwards filing an appeal out of 
time— Umci Ah v. Manicipal Committee, 2 Lah 1 (4). 56 l.C 148. 

The time taken in applying for a review of judgment may be 
deducted in calculating the period of limitation for an application 
for leave to appeal to the Pm-y Council — Nanman v Hasham, 26 Bom. 
LR. 1261, 49 Bom 149, AIR. 1925 Bom 137, 85 I C. 191. 

So also, the preferring of an application for review uill be con- 
sidered as a sufficient cause for delay in filing an appeal, if the appellant 
can shew that the grounds for review «Te reasonable and proper and 
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that these grounds could not be grounds for appeal as well— i4sftanul/a 
V. Collector of Dacca. 15 Cal. 242 (243) ; Govtnda v. Bhandari, 14 Mad. 

81 ; Sudhakar v. Sadashiv, 19 C.W.N. 1113, 31 I.C. 705 ; Gobind v. 

Das. 33 Cal. 1323 {l329); Harodhan v, PranfcnsFina, 2 I.C. 961, 

10 C L.J. 39 ; Pandlik v. Achut. 18 Bom 84 ; Seshagiri v. Venkatesh. 

29 Bom. LR. 344, A.I.R. 1927, Bom. 221, 101 I.C. 432 ; Waryam v. 

89 P.R. 1918, 46 I.C. 588 (589) ; Kailash v. Bejoy, 80 I.C. 
786, A.I.R. 1925 Cal. 253 ; Shah Mahomed v. Md Rosban, 26 P.L.R. 
450 ] 88 I.C. 327 5 Messadi Lai v. Badhatva, 100 P.R. 1910, 8 1 C. I1E6 ; 
Maung Lun v. Maung Dun, 1 Bur. LJ. 154, 74 I C. 39 ; Hanumal v. 
Atma Ram, 47 P.L.R. 1915, 27 I.C. 799 ; Parbhu v. MurUdhar, 22 A.L.J. 
365, 78 I.C 677, A.I.R. 1924 All. 867. But the mere fact that the 1 
appellant had applied for review is not a sufficient cause for not filing 
his appeal within time, and he is not alwaj^ entitled to be allowed a 
deduction of time spent in applying for a review of judgment. If there 
are no reasonable grounds for making the application for review, and 
the grounds for the application for review are found to be all grounds 
of appeal and none of them are grounds for review, the presentation 
of the application for review is not a sufficient ground for not presenting 
the appeal within time— i4sfianu/fd v. Collector, 15 Cal. 242 (244). 
Another test Is, whether the appellant has acted with reasonable diligence 
(on the application of the principle of section 14) ; and he ought 
ordinarily to be deemed to have acted with due diligence when the whole 
period between the date of the decree appealed against and the date of. 
presenting the appeal does not, after excluding the lime spent in pro- 
secuting with due diligence a proper application for review of judgment, 
exceed the period prescribed by law W presenting the appeal— ffaram 
Baksfi V. Daulat Ram, 183 P.R. 1888 , followed by the Privy Council In 
Bnf Indar v. Kanshl Ram, 45 Cal. 94 (105) (P.C.) ; Ram Cbarita v. 
Ram Narayan, 52 I.C 959 (960) (Pat.). All that the appellant has to 
show under this section Is that he prosecuted the review application 
with due diligence, and that there were reasonable grounds for filing 
such an application for review. But it Is not necessary for him to show 
that his application for review had a prospect of success — Ramdhani v. 
Khakshardas, 92 I.C. 1031, A.1.R 1926 01 677. If it appears that 
the plaintiff had not prosecuted his application lor review with due 
diligence, he will not be entitled to get a deduction of time spent in the 
review proceedings. Thus, where the plaintiff’s suit was dismissed on 
the I5th August, and on the 10th November, ic., nearly three months 
after, he presented an application for review which was rejected on the 
15th No%cmbcr, whereupon he preferred an appeal, it was held that the 
phlmilT-flppcIIant was not entitled to an Indulgence under this section 
as the application for review was not prosecuted with reasonable 
diligence— v. Dhag Alai, 107 P.R. 1918, 46 1 C 23 ; Govtnda 
V. Bhandari, 14 Mad. 81. 

Again, immediately after the termination of the wrong procecdin'’s 
(whether the proceedings be In review or revision) the appeal must lx: 
preferreJ with due diligence In order to get the benefit of this section- 
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Kullcr V. Jccwan, 22 U^.R. 79 ; Krishnadas v, Rahimannissa, A.I R. 
1926 Cal. 457 ; Ganga v. Madko. 69 P.R. 1832 ; Sahiba v. Hira. 166 
P.R. 1883 ; Karan Balsh v. Daulai Ram, 183 P.R. 1888 ; Canrfa Singh 
V. Javtth, 140 P.L.R. 191!, 10 I.C. 129. 

51. Proceedings in wrong Court through bona fide 
mistake Where an appellant preferred an appeal to a wrong Court, 
believing bona fide that the appeal lay there, that is a suiUcient cause, 
and the appellant is entitled to deduct the time during which the appeal 
was pending In the wrong Court — Balaram v. Sham, 23 Cal. 526 ; 
Dadabhai v. Maneksha, 21 Bom. 552; Rapa TAaiturani v. Kamud Nath, 
22 C.W N- 594, 46 I C. 116; Hurro Chunder v. Surnomayj, 13 Cal. 266; 
Mababat Rai v. Bharadivaj, 37 I.C. 818, IS A.L.J 200, Krishna V. 
Chathappan, 13 Mad 269 , Indar Lai v. Deo/tl, 4 A.L J. 1 ; Sardar Parian 
V. Lola Karm, 184 P.R. 1889, Mg Sia v. Mg Po.. 4 Bur. L T 224, 
12 I.C. 23. Although section 14 does not apply to appeals, still the 
circumstances mentioned in that section (viz., proceeding in a wrong 
Court through bona fide mistake) may be considered as a sufllcient cause 
within the meaning of section 5 so that the time during which an appeal 
has been preferred and pending in a wrong Court may be excluded lor 
the purpose of calculating time, and the Court may excuse the delay 
in bringing the appeal before the proper Court— Bafu-anf v. Cumjni, 
S All 591, Kamiruddln v. Bfsnuprtya, 33 C.W.N 76 (77); Kumudinl 
V. Kamala Kanla, 35 CL J. 106, 68 I C. 575 But in order to claim 
the benefit of this section (he appellant must satisfy that the mistake 
Is bona fide, i.e , made under an honest though mistaken belief formed 
With due care and attention that he was appealing to the right Court; 
otherwue it will not be considered as a sufficient cause — laglal v. Har 
Narain, lO All. 524 , Ramiiv/an v Chand Afal. 10 All. 587 (594) 

Thus, where the appellant was reasonably led into the mistaken 
belief that the valuation of the suit was such (hat an appeal lay to the 
High Court and not to the District Court, held that this would constitute 
a sufficient cause for excusing the delay in presenting the appeal to the 
proper Court — TaUo Kanvar v. Ca;ra/ Sing. 25 All. 71 , Huro v. 
iurno/noyi, 13 Cal 266; Krishna v Chaibappan, 13 Mad. 269, Cauhar 
V. Khan Mohammad, 66 P R 1891. Where a criminal appeal preferred 
by the appellant (who was in jail) was erroneously presented by his 
counsel in the High Court instead of in the Sessions Court, held that 
the mistake made by the counsel should be excused, and the appeal 
should be allowed to be presented to (he proper Court though the period 
ol limitation had expired— Surta Stagh v. Emperor, 1 Lah 508, 59 1 C. 
556. Where the appellant wrongly preferred his appeal to the Commis- 
sioner, and the Commissioner himself was also under the impression that 
the appeal was entertainable by him, held that there was a bona fide 
mistake— Gftob v. DjrjJ*. A.I R 1924 All 915. 82 I.C 594. Where 
the appellant acting bona fide on his counsel's advice filed an appeal 
in a wrong Court, the counsel acting with due care and attention, there 
was suffie'ent cause — .Van-jb Mirza Mohammad Bakar AU Khan v. 
Mahannad Bakar. 10 OC 291 (294) 
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But where the appellants being themselves pleaders and well 
acquainted with the facts of the case, preferred an appeal to a wrong 
Court, owing to a mistaken calculation as to the value of the suit, due 
to carelessness, it was held that they did not act in good faith but with 
gross negligence and carelessness, and were not entitled to an extension 
of time — Sarof Chander v. Saraswaty, 34 Cal. 216 (218, 219). So also, 
where an appeal against a decree for an amount exceeding Rs. 5,000 
was first presented to the Divisional Judge who had no pecuniary juris- 
diction to hear the appeal, and who thereiore returned the appeal ior 
presentation to the Chief Court, where it was subsequently presented but 
after the prescribed period for limitation, held that there was no bona 
fide mistake but gross carelessness and oversight avoidable with due 
diligence on the part of the pleader, and the delay was not excusable — 
Sant Singh v. Qaim, 118 P.R. 1908. Where the memorandum of appeal 
filed in a wrong Court was returned by that Court on the 11th December, 
and the appeal was afterwards filed in the right Court on the 20th 
December f e. 9 days after, and no explanation was offered as to the nine 
days delay, it could not be said that the appellant acted bona fide i.e. 
with due care and diligence, and he was not therefore entitled to the 
indulgence of this section— Ram/iwan v Chond Mai. 10 All 587. Where 
the appellant knew that the appeal lay to the High Court but stilt he 
preferred his appeal to the District Judge who returned the petition of 
appeal which was afterwards presented to the High Court beyond time, 
held that there was no sufficient cause for excusing the itlay—Daudbhai 
V. Emnabai, 28 Bom. 235; Umrao Baksh'v Malik Md. Khan, A.I R. 
1923 Lah. 612, 72 I.C. 732. 

S2. Amendment of decree • — Time should be taken to have 
run from the date of the decree as originally drawn up, and every 
amendment made in the decree does not necessarily entitle a party to 
claim an extension of lime for filling an appeal. Whether there is 
sufficient cause must depend upon the circumstances of each individual 
case. If the grounds on which the appeal is based are intimately con- 
nected with the amendment of the decree, or if the grounds are directed 
against the decree only in so far as it has been amended, the Court 
should hold that there was sufficient cause, but if the amendment has 
no relation to the grounds of appeal, the appeal should not be admitted 
after tfme— Bro/o Lai v. Tara Prosanna. 3 C L.J. 188 (192); 5jfi Kantha 
V. Ram Chandra, 34 I.C. 5C6 (Cal.). Thus, in a sun for arrears of 
revenue, a decree was passed for Rs 125 on the 30th of May; on the 
15th August, the plaintiff applied for amendment of the decree, on the 
ground that the arrears of rcx’cnue amounted to Rs 374, and the Court 
amended the decree then and there. On the llih September the plaintiff 
preferred an appeal to the District Judge complaining of disallowance of 
interest in the decree. Held that as the question of interest could have 
been raised on the decree as originally passed, and the appeal did not 
attack the decree in so far as it was amended or raise any question 
connected with the amendment, the appellant was not entitled to any 
extension of time and his appeal was lime-barred— Boftrj Goiadhar Single 
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V. Basant Lai, 43 All. 380, 19 A.LJ. 152, 61 I.C. 69. Where the decree 
was wrong as to the amount claimed and allowed, it was held that the 
decree was wrong In o very material particular, and the limitation /or 
appeal should be reckoned from the date of the amended decree — A mar 
Chandra v. Asad AU, 32 Cal. 908. Where a mortgage decree passed on 
the 30th June 1914 omitted to specify the decretal amount that could be 
recovered from the house mortgaged, and the plaintiff applied for amend- 
ment which was granted on the l9th November 1914, and the defendant 
appealed on I9th February 1915, it was held that the defendants were 
not obliged to appeal from the decree of June 1914 at a time when the 
plaintiff had applied for an amendment, and that m any event an exten- 
sion of time would be granted under this section ; the appeal was not 
barred — Har Kishcn v. Lahore Bank Ld., 64 P.R. 1919, 51 I C. 712 (714) 
Where a decree which is wrongly drawn up is amended by the Court 
after the expiration of the time prescribed for appeal against the original 
decree, the party affected by the amendment can appeal against the decree 
as amended, and the delay will be excused under this section — K ishu- 
rialhan v. Ramanaikan, 24 Mad 646 (649). 

53. Ignorance of fact Where an application for bringing 
the legal representative of the deceased respondent on record was not 
made within the period of limitation by reason of the appellant not being 
aware, till shortly before the application, of the death of the respondent 
who lived at a great distance from him. It was held that the appellant 
had sufficient cause for not making the application within time— 

V Thakardas, 1908 P L R. 24, Shcr Bahadur v Abezar, 95 IC 236. 
Where a complaint had been filed against the appellant under see. 476 
Cr. P. Code, but he was not aware of the filing of the complaint till 
alter the 30 days prescribed by Art 154 had expired, held that there 
was sufficient cause for excusing the delay m filing the appeal — Daga 
Devil V. Emp., 52 Bom. 164, 30 Bom. L R 76, A I R 1928 Bom. 64 (65). 

54. Judgment not pronounced in open Court : — Where 
it appeared that the judgment of the lower Court had not been pronounced 
in open Court nor had any mtimation been sent to the parties of any 
date for its pronouncement, and the appellant or his pleader did not 
discover what the decision was till after the expiry of the period pres- 
cribed for appeal, it was held that there was.sufflcient cause for excusing 
the delay in presenting the appeal — LaUt v. Sain Ditta, ZJ P.R. 1919, 
51 I C. 239 (240). 

55. Pauper appeal — subsequent presentation of fully 
stamped appeal . — Where an application for leave to appeal in forma 
pauperis is rejected, but the Court grants time to file an appeal on 
proper stamp, and the appellant afterwards pays the full Court-fees mtbin 
the time granted by the Court, though after the expiry of the period 
of limitation, held that the properly stamped appeal should not be rejected 
as barred by limitation, as the Court has granted time to the appellant, 
in the exercise of Its discretion under this section — Bai Fal v. Dessai, 
22 Bom. 849; flutj v. Paramanand. 84 P R. 1904; Cirwar Lai v. 
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Lakshmi Narain, 26 All. 329,(331); Jamnabai v. Vissondas, 21 Bom. 
676 ; Chiniamani v. Ramchandra, 34 689 ; Bhagtvan Das v. Bahvant, 

36 I.C. 84, 74 P.R. 1916; Intizam Begum v. Waiiran, 47 P.R. 1899. 
Where during the pendency of an applccatlon for leave to appeal in forma 
pauperis, the appellant acquires some property, whereupon he is declared 
not a pauper and is ordered to pay Court-fee, and he takes time from 
the Court to pay the stamp, and pays the stamp within the time granted, 
though beyond the period of limitation, his appeal will be considered as 
presented on the date of the application for leave to appeal in forma 
pauperis, and therefore not barred. The case comes under this section — 
Durga Charan v. Donkhiram, 26 Cal. 92S; Shadi Khan v. Umdan Begum, 
52 P.L.R. 1912, 13 I.C. 73. 

56. Inability to gel stamps : — The last day of filing an 
appeal was 13th July, but on that day the appellant could nqt get a 
stamp. The next day was a holiday. The appeal was filed on the 1 5th. 
It was held that the delay was e.»cusable under this section- -ffcsfto 
Prasad v. Harbans, 1 P.L.J. 163. 37 I.C. 211. But in a later Patna 
case it has been laid down that where the party is guilty of procrastina- 
tion, e.g, where the Uw has provided a time limit within which any 
particular step is to be taken, and a party waits until the last moment 
before beginning to take action, he is not entitled to the Court’s indulgence 
if an unforeseen accident (e.g. inability to get stamps) prevents the step 
from being taken within the time prescribed by law— Sc/h Jahar v. 
Prttchand, 4 P.L.]. 381, I.C. 225 In another Patna case the Judge? 
have expressed the opinion that although appellants who are prevented 
from filing their appeal within time by difficulties encountered in pro- 
curing the necessary Court-fee stamps may possibly rely upon those 
dilficulties as constituting sufficient cause within the meaning of this 
section for not having filed the appeal within time, still It must be 
remembered that such difficulties arc really due to the litigant's inveterate 
habit ol putting off the purchase of the Court-fee and the filing of the 
appeal to the ^cry last day — Ram Sahay v. Kumar Laehmi Narayan, 3 

P.L.J. 74, 42 I C G75. In a Nagpur case also it has been held that 

an appellant who wilfully leases the preparation and presentation of the 
appeal to the last day of the period of limitation is guilty of negligence 
and Is not entitled to an extension of lime, it some unexpected or un- 
foreseen contingency (e.g. inability to gel stamps) prevents him from 
filing the appeal within time. This section was not provided to encourage 
negligence, proeraslinatJon and Jaxiiy—Kedarnalh v. ZumberJa], 12 N.L R. 
171, 37 I.C. 503. 

57. Other Cases Filing an appeal as from an order, instead 
of as from a decree — Manorah r. Balat. 1881 A.W.N. 97; change at 

practice of a Court In receiving appeals and want of notice of such 

change to a party — Sukhdici v. Jay Singh, 101 P.R. 1890; taking pro- 
ceedings by an appcllint to get himself declared a major — Maharaj Narain 
v. lljnr'ji, 21 P.R. 1901; accidental loss of the copy of judgment— fir 
liaiih V. Chaman. 23 P.L.R. 1, A.I R. 1037 Lah 734, 100 I C. 19; 
these are sufficient causes 
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Where an application for review was filed out of time but without 
any neghsence on the part of the applicant and soon after the discovery 
of new evidence, the delay was excused under this section — Bai Nemaitii 
'V. Bai NcmatuUaba, 42 Bom. 295 (301) Where the rule requiring the 
appellant in a second appeal to file a copy of the judgment of the first 
Court had only been published in the Gatetie a few days before the 
filing of the appeal, so that there had not been sufficient time for the 
new rule to become well known to the litigants, and the appeal was 
afterwards re-filed by the appellant with the first Court’s judgment within 
a reasonable period but after the expiry of the period of limitation, held 
that there tias sufficient cause for excusing the delay — Muhammad Hassan- 
uddin V. Saif Alt, 4 Lah 122, 74 I C. 451. Where the question whe- 
ther the decision of the Trial Court amounted to an order onjy or 
to a decree was a doubtful one, and therefore insufficient Court-fee was 
at first paid on the memorandum of appeal, but lull Court-fee was made 
up after limitation, held that there was sufficient cause to excuse the 
delay — Raghbir v. 5ohen Devi, 6 Lah. 233, 86 I C. 1, A I.l^. 1925 Lah 
381. Omission to sign a memorandum of appeal through oversight, 
which was otherwise in order and had been duly presented, is a sufficient 
cause for extension of time — Firm Alathra Das v. firm Rom Lai, 84 
I.C. 518. A.l R. 1923 Lah. 402. 

58. Application for copy of decree wllh insuIHclenf 
folios A decree was passed on Dec. 3 and signed on the following 
day, and an application for a copy was made on the lOth. \vith insufficient 
folios, on the llth, the officer in charge made a report that the folios 
put in were Insufficient and 9 more were required, and the pleader for 
the appellant got the information the next day when he supplied the 
necessary folios; the copy was ready for delivery on the 16th, and the 
appeal was filed on January 8 next, that is, 36 days after the decree; 
it was held that the Judge should not throw out the appeal as barred, 
and that under the circumstances he should exercise his discretion under 
this section — Dulali v. 5JrcJdJ, 3 CW.N. 55. See also Kali Sankor v. 
Baikantha Nath. 7 C.W.N. 109. 

59. Defeclive Vakalatnama • — Where the pleader’s name is 
not mentioned in the vakalatnama by pure mistake, or the pleader falls 
to endorse his acceptance, and the mistakes are due to pure mad\crtence 
and accident and do not proceed from any dishonest intention, there Is 
a sufficient cause for accepting a fresh vakalatnama complete in every 
respect after expiry of the period of limitation for the appeal— Afd. 
Qamar v. Md Satamat, 28 A L.J. 394, A I R 1930 All 112. Shambhu 
Nath V. Badri Das. 43 All. 392, 19 A LJ J83, 61 I C 410. See also 
Ram Rup v. Naik Ram, A.l R. 1926 All. 252. 91 I.C 865; Ram Lai v. 
Budho Aiai. 103 I C. 537, A.I.R 1927 Lah 618; Lokenath v. Sheo 
Saran. 102 I.C. 255, A.I.R. 1927 All. 816. 

60. Alleralion of law '• — new statement or exposition of 
the law or altering the view of the law by the High Court or the Privy 
Council is no sufficient cause lor excusing the delay— Afew rl v. Soorendra. 
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10 W.R. 178; Antra v. Gajan, 11 W.R. 130; Makhan v. Manchand, 5 
B.H C.R , A.C., 107; Skama Chum v. Bindaban, 9 W.R. 181 (FB.); 
Bimola V. Dangoo. 19 W.R. 189 Thus, the fact that a judgment altering 
the law has been delivered in another case after the time for appealing* 
• or applying for review has passed, is no reason for admitting an appeal 
or review-petition after time — Makhan v. Manchand, 5 B H.C.R. 107. 
Where a judgment settling a point of law which arises in a case has been 
delivered before the decision in that case but not reported till afterwards, 
that IS no reason for granting a review of judgment after the time has 
expired — Achuia v. fifammovu, 10 Mad. 357 Even if an amendment in 
the law may be a sufficient cause for excusing the delay, it is necessarv 
that the applicant should apply for review of judgment immediately after 
the Amendment Act is passed. If he makes an inordinate delay («.g 
about 2 months) in filing the application, it cannot be excused — Cyanaji 
V. Ntngappa, 52 Bom 434, A.l R. 1928 Bom 308 (310), 111 I C. 633; 
Secretary of Slate v. Tirolh Ram. 9 Lah. 76, A.I.R. 1928 Lah 216 (218). 

61. Ignorance of law See Note 49A under heading 
“Mistake of law.” The fact^that the appellant was a purdanashin lady 
and did not know that a copy of the decree was required to be filed 
along with the memorandum of appeal is no sufficient cause for extending 
the time to enable her to file a copv of the decree after the period of 
limitation— Masum v, Madan, 1911 P.W.R. 8, 9 I.C. 222 (223) Ignorance 
of the effect of the judgment Is no justification for delay in filing the 
review— Gofam v. Syad, 8 Bom. 260. 

62. Poverty The poverty of the appellant in consequence of 
which he was not able to pay court-fees in time and had to raise funds, 
is not a sufficient cause for admitting an appeal out of time— Mosftaulfa 
V. Ahmedullah. 13 Cal. 78; Hu$ainl v. Collector, 9 All. 655 (F.B.); 
Krfshnasivfliny v. Ramaswomy, 19 M.L.J. 209; even the stale of poverty 
coupled with the fact of the appellant being a purdanashin lady is no 
sufficient cause — Husairti v. CoHcclor, 9 All. 655 (F.B.). 

63. Pardanashin lady The mere fact of the appellant being 
a pardanashin lady is not a suBIcicnt cause— 7/iiiofni v. Collector, 9 All. 
655 (F.B.); AlaJum v. Madaa, I9II P.W.R. 8, 0 I.C. 222 ( 223). It 
may be conceded that when the fact of the appellant being a pardanashin 
lady has prevented her from presenting the appeal herself or from 
retaining counsel to do so. U may furnish a ground lor applying the 
discretionary power under this section; but it cannot be laid down that 
whenever the appellant is a pardanashin there should be no practical 
limit to the period during which her appeal must be presented— /ftisainf 
Begum V. Collector, 9 All II (18) (per Mahmood J.). But where the 
applicant Is a pjrifjujjhiii lady whose legal Interests are not prosecuted 
by her legal advisers with all the carefulness which the circumstances 
demand, In consequence of which delays have occurred in instituting 
legal proceedings, such delays ought to be excused— Baf Nematbu v. 
Bji A’emaful/jbu, 42 Bom. 295 (300). 
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64. Negligence of pleader or his clerk :—Bona fide 
mistake on the part of the pleader may be excused, but want of care 
and attention on his part in seeing to the proper presentation of the 
appeal is no sufficient cause. Thus, where the counsel for the appellant 
had omitted to present his petition o! appeal in due time, aithough he 
had been furnished with the necessary papers and the necessary costs, 
held that the negligence on the part of the counsel was not a sufficient 
cause for extension of time— fludrfhu v Den-an, 37 All 267. Carelessness 
on the part of the pleader m filing an appeal of value over Rs. 5,000 
m the Divisional Judge's Court instead of In the Chief Court is not a 
sufficient cause for excusing the delay in the subsequent presentation 
of the appeal to the latter Court— SonI Singh v Qaim, 118 PR 1908. 
Negligence ol the vakil in filing proper Court-fee stamps, when the 
deficiency of stamps in the memorandum of appeal was pointed out to 
him hy the Court, vs not a sufficient cause for excusing the delay 
in filing the proper stamps— /odhon Prosad v. Nanku Prosed, 3 P L J. 
4S4. 46 I.C. 509. 

Filling ol an appeal in a wrong Court through gross carelessness of 
the pleader is not a sufficient cause (or presenting the appeal to the 
proper Court after the expiry ol the period of limitation— Mahammod v. 
ladfia Singh, 9 P L R. 1914, 23 1 C 86 Where the apppellant’s mukhtar 
omitted to file his power-of-attomey and the copy of the first Court’s 
{udgment with the appeal, and filed them long after the presentation of 
the appeal, and no reasons were given for the delay, the appeal was dis* 
missed as barred by limitation— Ohanna v IVarir, 1919 P L.R. 64, 52 
I C. 346 The mere fact (hat the counsel entrusted with the task of 
filing an appeal forgot all about it (ill after the expiry of the period of 
limitation is not a sufficient cause for extending time — Dilan v. Ram 
Bharasay, I OWN. 880. A.l R 1925 Oudh 374, bS I.C. 693 But 
where the appellant placed all the necessary papers m the hands of an 
Advocate at 9-30 am on the last day lor hling the appeal, but the 
Advocate could not examine (he papers because of more pressing engage- 
ments till his return from Court in (he afternoon when he found that 
the appeal had been time-barred, and thereafter the appeal was filed on 
the next day, held that though it may be said that there was some 
negligence or want of proper attention on the part ol the Advocate in 
not looking into the papers as soon as they were handed over to him 
to find out what w’as the last day for filing the appeal, still as he was 
then pressed with other engagements and did not know that his client 
had come on the very last day, (here was sufficient cause under this 
section— Karoli v Aparba, 34 C.W N 1119 (1126). 

Similarly, negligence of ihe pleader’s clerk m applying for delivery 
of the copy ol the decree and in filing the appeal would not be a sufficient 
cause of delay— v AIuLAium. 24 I.C. 977, 7 S.L.R. 201. 
Mistake of the pleader’s clerk in filing the appeal out of time is no 
sufficient cause— Ganesh v Hirdc Bthan, A.l R. 1925 Oudh 189, 82 I.C. 
4S4; Copal v. Digambar, lOl I.C. 44S. A I.R 1927 Pat. 232. But in a 
Puniab case, where the appellant’s counsel prepared the grounds and gave 
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them to his clerk 9 days before the expiry of the period of limitation, but 
the clerk finding that a copy of the judgment of the first Court was 
wanting directed the client’s agent to get the same and kept the appeal 
by him till the said copy was obtained and then forgot to file the appeal 
in time, held that sufficient cause had been made out though the pleader 
was not free from blame — Bibt Path v. Jawala, 1912 P.W.R. 126, 16 
I.C. 488. 

65. Negligence of Appellant : — Where an appellant obtained 
an uncertified copy of the decree in which the date of the decree was 
wrongly given, and the appellant’s pleader was misled thereby, it was 
held that there was no sufiicient cause of delay in filing an appeal from 
the decree — Karachi Trading Co. v. Teibbandas, 8 S L.R. 235, 28 I.C. 
82. Where an appellant filed an appeal without a copy of the right 
decree and it was proved that the whole procedure on the appellant's 
pan was slack to the utmost, it was held that this section did not apply — 
Curprosad v. Ram Samaio. 13 A.L.J. 1101, 31 I.C. 876. Where a copy 
of the decree, which was in existence at the time of preferring the 
appeal, was not attached to the memorandum of appeal, held that the 
memorandum was bad, and as no sufficient cause was shown for extend* 
Ing the time under this section, the appeal was dismissed— ffem Chandra 
V. Jadab Chandra, 16 C.LJ. II6, 17 I.C. 99 (100). So also, the pre- 
sentation of second appeal without a copy of the first Court's judgment 
Is not a proper presentation and time cannot be extended for filing It— 
Ralan v. Kuria, 4 Lah LJ. 475. 39 P.L.R. 1922, A.I.R. 1923 Lah. 95; 
Lakhma Das v. Mehr Chand, 73 I.C. 910. A.I.R. 1923 Lah. 144. Where 
the only reason for delay in filing an appeal was that certain necessary 
papers were given to a counsel who look no steps for filing the appeal 
and returned them after the period of limitation had expired, and it was 
not shown that the appellant took any steps to engage the services of 
another pleader before the expiry of the period of limitation, it was held 
that there was no sufficient cause for the delay — Dewan v. Daddhu, 12 
A.L.I. 837, 25 I.C. 30. Where the appeal was filed late on account 
of the delay In getting copies, and the delay was due to the fact that 
the appellant gave money to the pleader's clerk for getting the copies 
but afterwards took no steps to enquire of his pleader for the same, held 
that there was no sufficient cause to excuse the delay — Alofifab v. Birhmo, 
21 A.LJ. 817, 75 I.C. 254. 

An appellant who has waited for applying to obtain the necessary 
copies up to the last day of limitation, when the Court happened to be 
closed for some holiday, and who was consequently obliged to apply for 
them after the period for arr^al expired, 1$ not entitled to get cither 
the indulgence under this section or the benefit of secildn 12 — Guran v. 
Bindraban. 79 P.R. 1916, 35 I.C.- 233. After the arguments In a case 
were concluded, but before judgment was pronounced, the defendant died 
The case wrs decided against the defendant. His sons, one of whom 
was nn adult, and the other a minor represented by his mothar as 
guardian, presented an appeal SO da>s beyond time. It was held that 
there was no suffielcnt reason to extend the delay, In as much as the 
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adult son (who was an educated young nun) and the mother (who was - 
well able to manage her affairs) who were concerned to prosecute the 
litigation in their own interests and in the Interests of the infant, were 
grossly negligent, remiss and careless In not prosecuting the appeal ‘n 
time — Babu Ganesh v. Sitaram, 41 Bom. 15 (20). 

When the defendant died In 1918, and the plaintiff applied to have 
the name of the legal representative of the defendant placed on the 
record two years after, on the ground that he was ignorant of the 
defendant's death, held that the plaintiff had failed to show sufficient cause 
for the delay, for if he had shown the smallest diligence In prosecuting 
the suit, he must have discovered the fact of the defendant’s death much 
earlier— Sarflf Chandra v. Maihar Slone and Lime Co., Ld,, 49 Cal. 62 
(at p. 66) Where the clear provisions of the Court Fees Act were brought 
to the notice of the party’s counsel, and he was asked to make up the 
deficient Court Fees, but the counsel and the party were both grossly 
negligent in not paying the deficit Court fees within the period of limita- 
tion, held that they were not entitled to any extension of time — Puran 
Chand v. Emp.. Z1 P.L R. 91, 92 I.C. 991, A.I.R. 1926 Lah. 343. 

Where the appellants relied upon an unauthorised publication knowir 
as the 'Legal Diary' and being misled by It as to the duration of the 
Chief Court’s vacation presented his appeal beyond the period of limita- 
tion, It was held that the cause shown was not sufficient, as the appellant 
had not acted with due care and attention— /of Dfaf v. .4mor, 1917 P.W.R. 
27, 37 I C. 828. 

66. Negligence of agents or servants Negligence of 
servants is not a sufficient cause. H parties choose to entrust legal affairs 
{e g filing of appeal) to their servants, they must take the consequences 
of any remissness or negligence which may.be exhibited on the part of 
their servants, and they cannot come to Court after the period of limita- 
tion and claim indulgence under this section— Jahar v. Pritchard, 4 
P.LJ 381, 52 I.C. 225; Jaleswar v. Ram Hari, 55 I C. 17 (Patna); 
Mg. Naw V. Somasundaram, 2 Rang. 655, A.I.R. 1925 Rang. 187, 85 
I.C. 324. 

Where an appellant entrusted all business connected with the filing 
of his appeal to an unqualified man who made no attempt to take pro- 
fessional advice, which H taken would have avoided the delay in the 
presentation of the appeal, held that it was not a sufficient cause under 
this section— KnsAnastrami v. I9 M.L.J. 209, 1 I.C. 73. 

67. Notice of delivery of judgment, not given to 
parties : — An application for extension of time for appeal was made 
on the ground that though arguments were heard on the 15th March, 
judgment was not delivered until 17th April, and no notice of the delirery 
of ludgment was given to the parties, and it was net until July that the 
applicant heard that judgment had been delhered Held that la the 
absence of any indication to the contrary, it must be presumed that 
the notice required under O. 20, Rule I, C. P. Code, was ^ven. The 
application was refused— Hah'bnffah y. Banarsi Das, 22 O.C. 379, 55 
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I C. 837 (838). But in Mo Me Thin v. Maung San Lun, 8 Bur. L.T. 99. 
27 I.C 784, no such presumption was nude, and the ncRligence of the 
Court in not giving notice of delivery of [udgment was held to be a 
sufficient cause for extension of time for the appeal. 

68. Other cases : — ^The fact that the appeiiant had preferred an 
appeal in a connected case and awaited its result does not entitle him 
to an extension of lime under this section — Dund v. Dconandan, 17 C.L J. 
596, 20 I.C. 513; Husaini Begam v. Collector, 9 All. II (per Mahmud J.). 
But see Tirath Ram v. Alunicipaf Committee, Amritsar, 27 P.L.R. 841, 
©6 I.C. 416, A.I.R. 1926 J. 101. The fact that a person was not aware 
of a change of rule which had been given ample publicity is no ground 
for excusing delay— Gopaf v. Waltabhdas, A l.R. 1925 Nag. 193, 75 I.C. 
878. Two suits were brought at the same time by the executors raising 
some questions of construction in respect of the same will. Similar 
decisions were passed m both the suits. On appeal by a defendant in 
one suit the decree of the Court of first instance was reversed. There- 
upon the plaintiffs applied for leave to appeal |n the second suit, although 
the time limited for appealing had expired, the Court held that no 
sufficient cause was shown for the plaintiff’s delay; the decision in one 
suit would not abide by the decision of the other, as the suits were 
independent of each other— Tftacfcer v. Canji, 14 Bom. 365 

Where an application to set aside an ex parte decree was dismissed 
on the merits, as the decree had not been passed ex parte, the period 
occupied In the proceeding would not be deducted in computing the 
period of limitation for an appeal against the decree. The petitioner 
having failed In his application could not be allowed to fall back upon 
the remedy by way of appeal, which was open to him at the time when 
the decree was passed, and of which* he did not choose to avail 
himself, and that there was no sufficient cause under this section for 
filing the appeal out of time—Ardha Chandra v Matangini, 23 Cal 325 
(327) See also Ko Tha Lin v. Ko Hla. 8 Rang. 168, A I R. 1930 Rang. 
41 (42). But the time taken in prosecuting an application for setting 
aside an ex parte order certifying an adjustment of a decree can be 
deducted in computing the period of limitation for appealing from the 
ex parte order— Ghulam Qazam v Qutbuddin, 30 P.L.R. 512, A.l R. 
1930 Lah 113 (114), 115 I.C 467. 

If the delay be caused by the appellant's desire to file his appeal on 
a “lucky day,” held that that would be no sufficient esuse—Kichilappa v. 
Ramanujan, 25 Mad 166 (177). The goodness or otherwise of a case, 
and a mistake in calculating tile time allowed for an appeal do not in 
themselves constitute a sufficient cause — Gharib v Pojilo Mai, 92 
P.R. 1886 

The plaintiff brought a suit for partition and possession of his share 
against his co-sharer Z as well as the vendees ol the co-sharer The first 
Court gave him a decree. Two appeals (Nos 19 and 20) were filed against 
that decree, one (No. 20) by Z, and the other (No. 19) by the vendees. 
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The lower Appellate Court accepted the appeals, dismissed the plaintiff’s 
suit, and passed two connected fudgmenis (one of which referred to the 
other) and two decrees. The plaintiff-appellant preferred a second appeal 
10 the High Court, and filed copies of judgment and decree of Appeal 
No. 20, but did not file a copy of decree in Appeal No. 1 9. On prelimi- 
Tiary objection by the respondents the appellant prayed for time for filing 
the copy of the decree In Appeal No. 19. Held that no sufficient cause 
has been shown for extending the time for filing the copy — Muhammad 
Din V Zebunnissa, 3 Lah. 215, Al.R. 1922 Lah. 390, 77 I.C. 541. 

The applicant presented an application for review but the Munsarim 
declared that it was insufficiently stamped. Thereupon a dispute arose 
betu’een the party and the Munsarim as to whether or not the stamp was 
sufficient Afterwards the deficiency in stamps was paid, but after the 
period of limitation. Held that there was no sufficient cause for excusing 
the delay m filing a properly stamped application for review. The defi- 
ciency should have been made good as soon as the Munsarim pointed it 
out — Afunro v. Cawnpore Municipal Board. 12 All. 57. 

MISCELLANEOUS 

69. Withdrawal of appeal— Cross objection The 
withdrawal of an appeal, by which the respondent lost OMortunity under 
the old C. P Code (1883) of having his cross-objection heard, afforded 
no sufficient reason for enlarging the time for his preferring a regular 
appeal as regards his cress-objectfo/t — Chudasama v. Ishwergar, 16 Bom. 
249| /a/ar v Ban/it. 17 All. 5l8:^but where It appeared that the 
respondents would have appealed but for the fact that an appeal by the 
appellant was already on the file, it was held that the respondents showed 
sufficient cause for not filing their appeal within time — Hargovindas v. 
Jadavahoo, 23 Bom 692; Cour Han v. Premnath, 9 Cal 738. 

But under the new Civil Procedure Code (1908) it is provided in 
O. XLI, r. 22 (4) that If the original appeal is withdrawn or dismissed 
for default, the memorandum of objections filed by the respondents may 
nevertheless be heard and determined after such notice to the other 
parties as the Court thinks fit. Even where the cross-objections filed by 
one party were dismissed, without going into the merits of the case, on 
the ground of their being filed after the dismissal of the appeal, and an 
appeal was fited by him on the same points as the cross objections, ft uas 
held that this appeal was not barred — Pjrbftu Dayal v. Murlidhar, 22 A.L.J. 
365, A.I.R. 1924 All 867 (868), 78 I C 677 

70. Admission of tune-barred appeal subject to 
-objections nt the hearing : — ^An ex pane order admitting a 
time-barred appeal 1$ subject to reconsideration at the hearing of the 
appeal at the respondent’s Instance — A’mhnjsnami v. Pamasuami, 41 
Mad. 412 (P.C), affirming 23 MLJ. 219; MathauUa v. Ahmedalli. 13 
Cal. 78; Sarjf Chandra v. Saraswsii. 34 Cal.216; Band Dahsdar v. 
Deonandan. 20 f C. 17 C.L.J. 696; Cali v. Pachla. 13 A.L.J. 635, 
39 I.C. 1003; Sala v. Afarofi. 8 N.L.R. S), 15 I.C. 562; Main Reddy r. 
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Beddakka, 27 M.L.J. 147, 25 LC. 746; Vcnkatrayudu v. Nag^du, 9 Mad. 
450; Ravji Kesbav v Kjishna Rao, 38 Bom. 613; Mulna Ahmad v. 
Krishnajt Ganesh, 14 Bom. 594 The ex parte order may be reconsidered 
either by the Court which admitted the appeal or by the Court to which 
the appeal has been transferred — Wahid v. Hagdod, 1897 A.W.N. 15; 
Chunder Dass v. Boshoon hal, 8 Cal 251 ; Krishna v. Subraya, 21 Mad. 
228; Mulna v. Kriahna/i, 14 Bom. 594 A, Division Bench of the High 
Court hearing an appeal is competent to set aside an ex parte order of 
a single Judge of the High Court admitting an appeal beyond time — 
Husaini Begum v Collector, 9 All. II; Umcd Ah v. Muntcipal Com- 
mitlee, 2 Lah 1; /frisfinasami v. Ramasami, 41 Mad 412 (416) (P.C.) 

In the Privy Council case cited above (41 Mad. 412) their Lordships 
of the Judicial Committee, while holding that an ex parte order admitting 
a time-barred appeal is open to reconsideration at the respondent's instance, 
yet observed that the question of limitation should not however be left 
open tiW the heating of the appeal, although this has been hitherto the 
usage in India. The Indian Courts should adopt a procedure which will 
secure at the stage of admission the flnal determination of any question of 
limitation affecting the competency of an appeal. This view has also been 
expressed in Shrimant Sundarabai v. Collector, 43 Bom. 376 (P..C.). See 
the cases cited under heading “Admitting time>barred appeal subject to 
objections” in sec. 3 

So, when an application Is made to the Court for an extension of 
time for presentation of an appeal under this section, a rule should be 
Issued on the respondent to show cause why an extension of time should 
not be granted — Elahi Netv« v. Bisweswar, 79 I.C. 924, A.l.R. 1925 
Cal, 175. This procedure has been insisted upon by their Lordships of 
the Judicial Committee in 41 Mad, 412 cited above. Where an appeal 
which was filed out of time was admitted subject to objections, but the 
respondent was not made aware of the order and no question was raised 
as to the legality or propriety of the order, and the appeal was allowed 
on the merits by the lower Appellate Court, held that the admission of 
the appeal subject to objections by the Lower Appellate Court was 
irregular, and the respondent could raise the question of limitation in 
second appeal — Abdul Kasem v. Chaturbhuj, 3 P.L T. 110, 64 I C. 55, 
A I.R. 1922 Pat. 47. If an appeal presented out of time is admitted by 
the appellate Court ex parte, the respondent as soon as he is served with 
notice of the appeal may apply by motion for dismissal of the appeal 
on the ground of delay. II the respondent sleeps over his right and 
allows the appellant to incur expenses in bringing the case for hearing, 
he cannot be allowed at the hearing of the appeal to raise a preliminary 
objection that the appeal is time-barred — Murugappa v. Thyammal, 31 
M.L.T. 456, 70 I.C. 827, A.LR. 1923 Mad. 82 

Where a Judge excused the delay in the filing of an appeal without 
notice to the respondent, and when the appeal came on for hearing, the 
latter did not object to the order in the course of his argument, the 
final decision in the appeal cannot be attacked in* revision on the ground 
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Beddakka, 27 M.L.J. 147, 25 I.C. 746; Venkalrayiida v. Nagadu, 9 Mad. 
450; Ravji Keshav v. Krishna Rao, 38 Bom. 613; Mulna Ahmad v. 
Krishnaji Ganesh, 14 Bom. 5W. The ex parte order may be reconsidered 
either by the Court uhich admitted the appeal or by the Court to which 
the appeal has been tratisferrcd — Wahid v. Hagdod, 1897 A.W.N. IS; 
Ghunder Dass v. Bos/ioon Lai. 8 Cal. 251 ; Krishna v. Subraya, 21 Mad. 
228; Mulna v. Krishna[i, 14 Bom 594. A Division Bench of the High 
Court hearing an appeal Is competent to set aside an cx parte order of 
a single Judge of the High Court admitting an appeal beyond time — 
Husaini Begum v. Collector. 0 All. 11; Umed Alt v. Municipal Com- 
mittee, 2 Lah 1 ; /frisAnaSami v. Ramasamt, 4l Mad. 412 (416) (P.C.). 

In the Privy Council case cited above (41 Mad. 412) their Lordships 
of the Judicial Committee, while holding that an ex parte order admitting 
a time-barred appeal is open to reconsideration at the respondent's instance, 
yet observed that the question of limitation should not however be left 
open till the hearing of the appeal, although this has been hitherto the 
usage in India The Indian Courts should adopt a procedure which will 
secure at the stage of admission the Anal determination of any question of 
limitation affecting the competency of an appeal. This view has also been 
expressed In Shrimant Sundarabat v. Collector. 43 Bom. 376 (P-C.). See 
the cases cited under heading “Admitting time-barred appeal subject to 
objections" in sec 3 

So, when an application is made to the Court for an extension of 
time for presentation of an appeal under this section, a rule should be 
issued on the respondent to show cause why an extension of time should 
not be granted— Elahf Newax v. Bisu'cswar, 79 l.C. 924, A.l.R. 1925 
Cal. 175. This procedure has been insisted upon by their Lordships of 
the Judicial Committee in 41 Mad. 412 cited above. 77here an appeal 
which was filed out of lime was admitted subject to objections, but the 
respondent was not made aware of the order and no question was raised 
as to the legality or propriety of the order, and the appeal was allowed 
on the merits by the lower Appellate Court, held that the admission of 
the appeal subject to objections by the Lower Appellate Court was 
irregular, and the respondent could raise the question of limitation in 
second appeal— -dbduf Kasem v. Chaforbfta;. 3 p.L.T. 110, 64 I C. 55, 
A.l.R. 1922 Pat. 47. If an appeal presented out of time is admitted by 
the appellate Court ex parte, the respondent as soon as he is served with 
notice of the appeal may apply by motion for dismissal of the appeal 
on the ground of delay. If the respondent sleeps over his right and 
allows the appellant to incur expenses in bringing the case for hearing, 
he cannot be allowed at the hearing of the appeal to raise a preliminary 
objection that the appeal is time-barred — Murugappa v. Thyammal, 31 
M.L.T. 456, 70 I.C. 827, A I R. 1923 Mad. 82. 

Where a Judge excused the delay In the filing of an appeal wiihout 
notice to the respondent, and when the appeal came on for hearing, the 
latter did not object to the order in the course of his argument, the 
final decision m the appeal cannot be attacked in' revision on the ground 
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Narain Singh v. Bikram, 8 A.LJ. 703, 11 I.C. 814. Where a Judge 
who purports to exercise the discretion under this section does so under 
the view that there is no general rule when in /act there is one, he has 
misdirected himself as to the law to be applied to the case; he has not 
exercised a judicial discretion and the superior Court must either remit 
the case or exercise the discretion itself — Brij Indar Singh v. Kanshi Ram,. 
45 Cal. 94 (P.C.). Where the Lower Appellate Court has failed to 
exercise its discretion according to this section and has not considered 
the question whether there was sufficient cause for extending the period, 
the High Court may interfere and consider the question in second appeal, 
and if necessary allow a time-barred appeal — Ghorib v. Pohto Mai, 92 
P.R. 1886; Nand Singh v. Gulli. 77 P.R. 1917, 42 I.C. 343; Sripat v. 
Hubdar. 2 O.W.N. 678, A.l.R. 1925 Oudh 643, 00 I.C. 115; Lai Bhan 
Piatab V. Rajab. 6 O.W.N. 1035, A.I.R. 1930 Oudh. 184. 

But where the Lower Court after considering all the circumstances 
of the case has exercised its discretion one way or the other, and has 
come to the conclusion that sufficient cause has or has not been 
established for not fHing an appeal within time, the High Court in 
second appeal will not interfere — Debt Charan v. Sheikh Mehdi, 20 C.W.N. 
1303, 1 P.L J. 485 ; Fatima v. Hans!, 9 AH. 244 ; Hardhon v. Afam Chani, 
92 P.R. 1916, 36 I.C. 614; Tiifsa Kunwar v. Oajral, 25 All. 71; Hamid 
AU V. Cayadin, 26 Alt. 327; Sripat v. Hubdar, (supra); i4WiJi Kasim v. 
Chaiurbhu). 6 P.L.J. 444, 64 I.C. 55; Ram Rup v, Hatk Ram, 91 l.C. 
865, A.l.R. 1926 All. 252; Malak Md. Khan v. Het Ram, 28 P.L.R. 257, 
103 I.C. 90. 

A mere difference in view as to the mode in which the discretion 
ought to have been exercised under this section by the Lower Appellate 
Court, is in itself no ground for interference by the High Court; but 
where facts which are material for the purpose of enabling the Lower 
Appellate Court to exercise the discretion under this section have nor 
been considered, the exercise of discretion is judicially unsound and the- 
High Court can interfere — Kichilappa v. Ramanui'am, 25 Mad. 166; 
Hardhan v. Mamcfiand, 92 P.R. 1916, 36 l.C. 614. Before the High 
Court interferes, it ought to be satisfied that the exercise of the discre- 
tion by the lower Court was judicially unsound. The test is, has the 
discretion been exercised after appreciation and consideration of all the 
facts which are material for the purpose of enabling the Judge to exercise 
a judicial discretion, and after the application of the right principle to. 
these facts? — Kichilappa v. Ramaniqam, 25 Mad. 166 Where the Lower 
Appellate Court has in the exercise of its judicial discretion refused to 
excuse the delay in the presentation of an appeal, the High Court would ‘ 
not interfere In second appeal with the exercise of that discretion even 
though it might have taken another vnew, had it been the Lower Appellate 
Court— Hussain v. Fasihullak, 45 All 432, 21 A.L.I. 319, A.l.R. 
1923 All. 455, 74 I C. 1039. In a recent Madras case, where the Lower 
Appellate Court had admitted a time-barred criminal appeal and acquitted" 
the accused, without being satisfled that the appellant had sufficient cause 
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the death, as would otherwise have been allowed from 
the time so prescribed. 

(4) Where such representative is at the date of the 
death affected by any such disability, the rules contained 
in sub-sections (1) and (2) shall apply. 

(o) The Tight to *uc for the hire ol a boat accrues to A during his 
rninority. He attains majority four years after such accruer. He may 
institute his suit at any time within three years from the date of his 
attaining majority 

(b) A right to sue accrues to Z during his minority. After the 
accruer, but while Z is still a minor, he becomes insane. Time runs against 
Z from the date when his insanity and minority cease 

(c) A right to sue accrues to X during his minority. X dies before 
attaining majority, and is succeeded by Y. his minor son Tunc runs 
against Y from the dare of h>a attaining majority. 

73. Principle : — “The rights of trjfants are much favoured in 
law, and regularly their laches shall not be prejudicial to them, upon a 
presumption that they understand not their right and that they are not 
capable of taking notice of the rules of lav so as to be able to apply 
them to their advantage Hence, by the common law, infants were not 
bound for want of claim and. entry wiihm a year and a day, nor are they 
bound by a fine and five years* non-claim, nor by statutes of limitation, 
provided they prosecute their right within the time allowed by the statute 
after the Impediment is removed’’— Bacon’s Abridgment, cited m 37 Mad. 
186 (at p. 190). The general principle of law Is that time does not run 
against a minor — Moro v. Visaji, I6 Bom. 536. 

74. Scope of SeclioD Sec. 7 of the old Act applied to the 
case of a person entitled to make any application, but now this section 
has been limited to the case of a person entitled to make only an applica- 
tion for the execution of a decree 

But it was held in an earlier Calcutta case that a right preserved 
by the old Act would not be taken away by the new one Thus, under 
the Act of 1877, the minor Judgment-debtor could on attaining ma|orilv 
apply to set aside a sale. If such nght accrued to a minor in 1903 
before the Limitation Act 1903 came into force, it could not be taken 
away by the present Act, that being a privilege which has been preserved 
by sec 6 (c) of the General Clauses Act, and the application made in 
January 1909 was not barred— F«af Karim v. Annada, IS C.W N. 845 
(847), 11 l.C 401. But the correctness of this ruling has been doubted 
in a recent Calcutta case where their Lordships observed that no one 
has a vested right in any course of procedure, that an application made 
alter the present Act came into force would be governed by the present 
Act and not by the old one, thaf if inspite of the passing of the new Act, 
the applicant had enough time to apply under the new Act but he did 
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the death, eis would otherwise have been allowed from 
the time so prescribed. 

(4) Where such representative is at the date of the 
death affected by any such disability, the rules contained 
in sub-sections (1) and (2) shall apply. 

K/utfralaoni 

(a) The right to aue for the hire of a boat accrues to A during his 
minority. He attains majority four years after such accruer. He may 
institute his suit at any time vrithin three years from the date of his 
attaining majority. 

(h) A right to aue accrues to Z during his minority After the 
accruer, but while Z is still a minor, he becomes insane Time runs against 
Z from the date when his insanity and minority cease 

(c) A right to aue accrues to X during his minority. X dies before 
attaining majonty, and is succeeded by Y. his minor son Time runs 
against Y from the date of his attaining majority. 

73. Principle “The rights of infants are much favoured in 
law, and regularly their laches shall not be preiiidicial to them, upon a 
presumption that they understand not their right and that they are not 
capable of talcing notice of the rules of lav so as to be able to apply 
them to their advantage Hence, by the common law, infants were not 
bound for want of claim and entry within a year and a day, nor are they 
bound by a fine and 6ve years’ non-claim, nor by statutes of limitation, 
provided they prosecute their right within the time allowed by the statute 
after the impediment is removed’’— Bacon’s Abridgment, cited in 37 Mad 
186 (at p 190). The general principle of law is that time does not run 
against a minor— Aforo v. Vua/f, 16 Bom 536 

74. Scope of Section t — Sec. 7 of the old Act applied to the 
case of a person entitled to make any application, but now this section 
has been limited to the case of a person entitled to make only an applica- 
tion for the execution of a decree. 

But it was held in an earlier Calcutta case that a right preserved 
by the old Act would not be taken away by the new one Thus, under 
the Act of 1877, the minor judgment-debtor could on attaining majority 
apply to set aside a safe. If such right accrued to a minor in 1903 
before the Limitation Act 1908 came into force, it could not be taken 
away by the present Act, that being a privilege which has been preserved 
by sec. 6 (e) of the General Oauses Act, and the application made in 
January 1909 was not barred— Fazal Karim v. Annada, 16 C.W.N 845 
(847), II I.C. 401. But the correctness of this ruling has been doubted 
in a recent Calcutta case where their Lordships observed that no one 
has a vested right in any course of procedure, that an application made 
after the present Act came into force would be governed by the present 
Act and not by the old one, that if inspite of the passing of the new Act, 
the applicant had enough time to apply under the new Act but he did 
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cause of action accrued (i.e., when the alienee took possession, Aft. 126). 
He is entitled to take advantage of an existing cause of action so long 
as it subsists but he does not obtain a fresh period of 21 years (!8 years 
and 3 years under sec. 9) from the date of his birth — Dhanraj v. Ram 
Naresh. A.I R. 1924 All. 912, 79 l.C. 1019; Thakur Prasad v. Gulab, 
87 l.C. 662; Ram Kishen v. Batdeo. 86 l.C. 704. A.I.R. 1925 All. 247. 
This view is now fortified by the Privy Council decision In Ranodip v. 
parameshwar. 47 All. 165. 29 C.W.N. 666, 27 Bom L.R. 175, 23 A.L J. 
176, 48 M.L.J. 29, 86 1 C. 249, A.I.R. 1925 P.C. 33 

But the law is otherwise in the case of reversioners. One rever- 
sioner does not derive bis title through another; and the cause of action 
accrues to one reversioner independently of others Therefore, where a 
nearer reversioner has neglected to sue for a declaration that an aliena- 
tion made by the widow is not binding on the estate, and has therefore 
allowed the claim to be barred, a more remote reversioner who was bom 
after the date of the alienation, or who was a minor at the dale of the 
alienation, is not precluded from claiming the benefit of this section; 
for although the cause of action to the nearer reversioner accrued from 
the date of alienation, still lo him (the remote reversioner) it accrued 
when he was born or when he was a minor, end not before, and he 
can enforce his right within three years after he attains majority— 
Abifiash v Harinath, 32 CaJ 62 (71); Bhoiivanta v. Sakhi, 22 All 33 
(P.B); Das Ram v. Ttrtha Nafh, 51 Cal lOl (108). See also Harak 
Chand v Be/oy Chand, 9 C.W.N. 795 (801). This was also the view 
K)f the Madras High Court In Covinda v. Thayammal, 28 Mad. 57; 
Narayana v. Rama, 38 Mad. 396. and Venkata Row v Tujfa Ram Row, 
1917 M.W.N, 30 (36), 38 l.C. 270, but all these cases have now been 
overruled by the Full Bench decision In Varamma v. Gopaladasayya, 41 
Mad. 659. In this case It has been held that if the reversioners existing 
at the time of alienation are barred, the reversioners born thereafter are 
equally barred, as the cause of action is but one. The Lahore High 
Court likewise holds (following 41 Mad 659) that the right to sue for 
a declaratory decree Is vested m the whole body of reversioners in 
existence at the time of alienation Jointly and severally, and time begins 
to run simultaneously against them all, and a reversioner born after the 
date of alienation does not obtain a fresh cause of action from his birth ; 
because when the time has once begun to run, no subsequent disability 
stops it — Chifjgft Din v. i4WoHii. 6 Lah, 405, 90 l.C. 1022, A.I.R. 1925 
Lah 654. A reversioner bom after an alienation has been made, can 
contest its validity if the period of limitation had not expired before the 
date of his birth, and his suit is brought within the period prescribed by 
law. He cannot, if bom after the cause of action has already accrued 
and time begun to run, claim an extention of time under this section — 
l/mra v. Chalam, 22 P,R, J907; Jnayal Khan v. Shaba, 108 P.L.R. 1907. 

Bond or pro.-note taken in the name of minor : — If a promissory note 
is taken in the name of the minor alone, the minor would have three 
years from attaining hts majority within which to sue. Thus where 
through the instrumentality of the guardian of a minor a bond was 
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obtained in the name of the minor, time did not begin to run against 
the minor until the latter attained Ms majority— Tflrnofft v. Woman, 10 
Bom. 241. Where any Court Is of opinion, on the construction of the 
document in question, that it Is taken in the name of a minor, or in 
the name of a minor acting by his guardian, then the minor has got three 
years from attaining his malorily vithtn which to bring his suit on the 
document. But if on the other hand, the Court is of opinion that the 
document is taken solely by the guardian, then that extended period 
would not be open for the benefit of the minor — Pandharinalh v. Ajamkha, 
50 Bom 831, 28 Bom L.R. H3I, A.I.R. 1827 Bom. 61, 100 I.C. 95 
Where the bond or pro-note is taken in the name of the guardian, the 
minor cannot on attaining majority claim the benefit of this section. 
Thus, a promissory note was given to the guardian of the plaintiff when 
the latter was a minor. In 1906. The plaintiff attained majority in 1019 
and sued on the note within three years therefrom Held that the suit 
was barred The pro-note having been given to the guardian, he was 
the person entitled to sue on it, and not the minor, and the suit would 
be barred if it was not brought within the- ordinary period of limitation. 
The minor was not entitled to Institute a suit on the note— V/rAnu v. 
Keshav, 26 Bom. L.R. 426, A.I.R. 1024 Bom. 468. 80 I.C. 474 j Rama- 
nu/a V. Sadagopa, 23 Mad. 205. 

79. Adopted son -"-In case of an adoption by a widow after her 
husband’s death under authority from her husband, the right of the 
adopted son accrues from the time when he is adopted, and does not 
relate back to the death of the adoptive father (although by a legal fiction 
the adopted son is considered to have taken hla birth In the adoptive 
family at the time of the adoptive father's death)— //arcfc Chand v. Itcfoy 
Chand Mahalab, 9 C.W.N. 795 (798); Lakhmana v. Lakshml, 4 Mad. ICO. 
If he is a minor at the time of adoption, he is entitled to the benefit 
of this section. Even where a cause of action accrued to a minor Hindu 
widow and then the widow adopted a son during her minority, the cause 
of action for the adopted son (a minor) accrued when he was adopted 
and not before, and In bringing a suit he is entitled to the benefit of 
this section— f/crefc Chand v. Delay Chand, 0 C.W.N. 705 (Wll). 

80. Minot;— ’Minor’ means a person who h.is not aiiiincd the 
age of majority under the Indian MaJ^iy Act. Section 3 of that Act 
lays down: "Every minor of whose person or property a guardian has 
been or shall be appointed by any Court of Justice and every minor 
under the jurisdiction of any Court of Wards, shall be deemed to have 
attained his majority when he shall have completed the ape of twenty-one 
years and not before; etery other person shall be deemed to have aita'ned 
his majority when he shall hare completed the ape cl eighteen years, and 
not before.” 

If the m'nor claims the benefit of this section, It is fer him to eitjfcluh 
affimaiiwly and clearlv that he is under ibe a-e cl 21 (tS*3 years under 
sec. 8) at the time of in«'ru**<-J of the sut; It is not eroojh merely to 
show that he Is u’-der that age at the time— Cfecrc-;./ r Hitmen 
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Singh, 167 P.L.R. 1914, 23 I.C. 462. See also Panchu Mandal v. Sheikh 
Isaf, 17 C.W.N. 667, 18 l.C. 391; Prem Das v. Sarbanand, A.I.R. 1923 
Lah. 41. He will have to prove that his suit is within time, if the 
date of attaining majority »s disputed— PralAaii v. Ramsaran, 38 C.L.J. 
213, A.I.R. 1924 Cal 420. 

Medical evidence is not of any help to prove the age of the minor 
for the purpose of limitation, because it is based on conjectures only, and 
cannot give the exact age with precision In cases where limitation is 
pleaded in defence, a difference of even a single day decides the fate 
of the case one way or the other, and no Doctor, however competent 
he may be, can give the precise age of a person so as to determine 
the exact age of his birth — Zinda v. Roshnai, 10 Lah. L.J. 183, A.I.R. 
1928 Lah. 250 (252). 

A person who is of fall age but whose property is under the Court 
of Wards, cannot take the benefit of this section — Uma Kanta v Hiralal, 
20 C.W.N. 852 (854), 34 l.C. 86. 

An idol is not a perpetual minor tor the purpose of this section ; and 
so it is not correct to say that a suit by an idol to set aside an improper 
alienation made by the shebait would be for ever saved from the bar of 
limitation under he provisions of this, section. Therefore where the 
manager of the temple alienated the property of the idol in 1905, a suit 
brought in 1918 to avoid the transfer was barred — Chiiar Mai v. Panchu 
Lai. 48 All 348, 24 A L.j. 351, 93 l.C 652, A I R. 1926 All. 392 

81. Assignees of minor This section gives only a personal 
privilege to the minor ; it applies to the minor himself or his legal repre- 
sentatives but not to his assignees— Ruira Kant v. Nobokishore, 9 Cal. 
663 (F.B)i Bhagaban v. hhan. 22 C.W N. 831, 46 l.C. 802; Mahadev 
V. Babt, 26 Bom 730; Imam-uddin v Mumfdziinnissa, 18 OC 34, l' 
O.L J. 247, 27 l.C. 1 18 ; Mahomed Nur Khan v Larhmi Naran. 9 O L J. 
88, 66 1 C 101, AIR 1922 Oudh 31; Hukam v Shahab. 1918 P.W.R. 
14, 44 1C 890; Rangasn’ami v Tkangavelu, 42 Mad 637, Sitia Box 
V. Ram Newaz. 2 O.W N. 811, AIR 1926 Oudh 20, 90 l.C. 741. 
Therefore, where a person sues to set aside a transfer effected by his 
father during his minority, within three years of his atfaning majority 
and joins with him as co-plainlifi an assignee to whom he sells a portion 
of the property in suit, that person may be In time by making use of 
sec. 6 but his co-plaintiR being only an assignee is not entitied to its 
privilege, and is beyond tune — Siffn Bux v. Ram Newaz, (supra). 

82. Suit or application by minor during: minority 
The benefit of this section Is not absolute; the plaintiff or applicant labour- 
ing under the disability is not bound to wait till the disability ceases; he 
has the option either to take proceedings through his guardian or next 
friend, or to wait until the expiration of the period of his minority. 
The minor can bring a suit or make an application during his minority 
by his next friend, and can claim the benefit of this section— Phoofbas 
V. Lalla fogesn'or, 1 Cal. 226 (243) (P.C.); Bhagwanta v. Sukhi, 22 All. 
33 (42) (F.B ) ; Vecrayya V. Congamma, 36 Mad. 570 (572) ; LalU Mohan 
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V. Janoky. 20 Cal 714 (716) ; Padha Madho v. Chanaya, 30 P.L.R. 398, 
A.I.R. 1929 Lah. 661 (662). Even If dgring hIs minority he makes appli- 
cations for execution through his guardian, he Is not precluded from 
making applications himself after attaining majority— fllon Mokun v. 
•Ganga Soondery, 9 Cal. 181 j Aforo v. Visaji, 16 Bom. 536; Jagtvan v. 
Hasiifi, 7 Bom. 179; Zamir Hassan v, Sandar, 22 All. 199 (F.B); 
Cuncsivar v. Jagadhalri, 3 C.W.N. 24. Similarly, the fact that a guardian 
or next friend might have maintained a suit on behalf of a minor does 
not take away from the minor the privilege of this section — Jagadindra 
V. Hemanta, 32 Cal. 129 (142) (P.C.); fagat Narain v. Narbada, 16 O C. 
206, 21 1C. 365. 

83. Suit by guardian : — The privilege given to a minor Is not 
one that could be availed of by him onty, after he comes of age. Any . 
application or act made or done by his gtiordian on his behalf during his ^ 
minority is equally exempt from the operation of limitation — Norcndra 

V Bhupendra, 23 Cal. 374 (388). Therefore, while the minor's disability 
lasts, his guardian or next friend can bring a suit or make an applica- 
tion, even though the ordinary period of limitation for such suit or applica- 
tion has run out. 

Acknowledgment made to a minor See Venkalaramoy‘ 
Jflf V. Kolhandaramayyar, 13 Mad. 135 cited in Note 187 under sec. 19 

84. Insanity -—A state of great mental weakness on account of 
serious bodily injury caused by an inhuman assault (throwing sulphuric 
acid on the face resulting in loss of one eye) is not a state of insanity 
Within the meaning of this section. To hold so would be straining the 
language beyond reasonable limit— AMuffa v. Abdulla, 25 Bom L R 
1333. A 1 R 1924 Bom 290. When Insanity Is once proved to have 
existed, It is presumed to continue until it Is proved to have ceased; 
and a very strict burden of proof lies on the party who alleges recovery. 
—Pope on Lunacy, 2nd Edn., p. 408. A lucid Interval Is a temporary 
cessation of lunacy and it cannot be treated as a recovery unless It is of 
suRlclent length of lime to enable the person to do on Intended rational 
net— CcrtttTighf v. Cartn-right, 1 Phillini. 00 (100). 

8S. Other disqualifications : — Under the Limitation Act, no 
other disqualification than those mentioned in the Act can save limita- 
tion, and the only disqualiheations that sections 6, 8 and 9 of the 
Act recognise are minority, idiocy and lunacy. A disqualiRcatlon under 
the Court of Wards Act Is not such a legal disability as is recognised and 
enumerated In the Act, and the fact thst the plaintiff »as a disqualified 
proprietor, whose estate was under the charge of the Court of Wards, 
is not a ground for extension of the period under this section— A'aarnc-f 
V. waif. 19 C.W.N. 1193. 2S I C. 818; Rani Ktur .Vsnl v. A'ex-sb of 
.Murshida'':d, 46 Ca! C94 (P.C >, 23 C.W.N. 531, 50 I C. 202; Unala-.ta 
V. ffira Let. 20 C.W.N. <SM), 34 I C. 86. 

The fact that an adopted son on na'n'ag h's irsjenty had to tue 
to e*!aMtsh his adoption Is not a d.saMrt>, and be carrot be allowed the 
lime which was occupied in es’aMshin- his Hfh*s. Although bis rights 
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were disputed, he still could have sued in the meantime to recover property 
which devolved on him by virtue of his adoption — Muddon ^\ohun v. 
Kishore. 5 W.R. 295. 

A reversioner’s disability to sue for possession while a Hindu female 
IS the owner in possession of the estate is not treated by the Legislature 
on the same Footing as the disability of a minor, an idiot or an insane 
person ; and no extra period can be allowed from the time when he 
succeeds to the estate— iesha Natdu v Pertasami. 44 Mad. 951 (952) 

85A. Subsection (2) — Where several disabilities co-exist 
concurrently in the plaintiff, the time does not commence to run against 
him till all have ceased— Sfuort v Melhsh, (1742) 2 Atk. 610. If the 
plaintiff is under one disabjlity at the lime the action accrues, and after- 
wards (and while the first disability continues) he comes under another 
disability, the time will not commence to run till the last of the disabilities 
has ceas^— Borrows v Effison, (1871) L R. 6 Ex. 128 

Subsection (3) — Reading sub-section (3) of this section with, 
section 8, the conclusion is that m a suit for possession, where a minor 
dies before attaining majority, his representatives would have either the 
total period of 12 years from the date of accrual of the cause of action', 
or three years from the date of the minor’s death, whichever is greater. 
Thus, a minor died in 1910; the cause of action for a suit for possession 
had accrued to the minor m January 1909; the 12 years’ penod from this 
date expired In January 1921 The period between 1910 and January 
1921 being more than three years, the legal representative would be 
entitled to sue within January 1921 If the legal representative was 
himself a ndnor, the rule in subsection (4) would apply — Ananioo v. 
Ramrup, 87 I C. 315, A.I R. 1925 All 692. 

Subsection (4) •' — ^This subsection contemplates a case in which 
an extension in favour of one person may be tacked on to an extension m 
favour of a second person. Such a case arises only where the first person 
dies while still under a disability and the second person is his legal 
Tepresentative who is also a minor at the tune of the first person’s death — 
Lachhman Das v. Sundar, 1 Lah 558 (560), 59 I.C 678, 


7. Where one of several persons jointly entitled to 
institute a suit or make an applica- 
Disabiiity of. o"® of jJqjj fof execution of a decree is 
apyuclnti.*’ * under any such disability, and a 

discharge can be given without the 
concurrence of such person, time will run against them 
all; but, where no such discharge can be given, time 
will not run as against einy of them until one of them 


becomes capable of giving such discharge without the 
concurrence of the others or until the disability has ceased „ 
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(o)A incur* a d*tt eo a fm r.t K. C *'* 

B IS insane, and C i* a rjifvw D »a/! y a ».( 

the concurrence of B •--d C Tim^ i‘, (- 

(b) A incur* a to a f.tn of 1,, f *'-d C •'< 

E and F are intan*. and C i* a r.n^A h'A /'•n •!'/ 

of them until eilKer E f.t F f/t C 

This sectitm tfjr7t%y.'i'ix lo ViC’^.Ti f.t fiA A't (4 \t01. 

86. Sectioni 6 and 7 « *r.^ 7 /V/i 

exclusive ; the latter Ktetion auj^lerier'* ffce U.frfAf ~ //i/tl f^J/ri v, fll'iii'ir, 
41 All 435 <4411. 17 A L J Wf fo vz/ds, flyhl ‘n/l/l'h (lie 
previous section gives to a minor <v/z »o waif fill he Mlttlno fn4jofiiyl run 
be availed ol by him rrfily If the clrctimtiancz-i meniMed In |h« fiftl 
portion of the present tecil/rfi do flz4 «xUt, ib*l l», If ih'T': U ni'hiAj 
to give a valid discharge zrfi Ws fx'half wlihr/ti his C'n'nifno^t If 
however a discharge can he given wlihz/nt hi* c//fl':ijrfrn''e, Im runtiht 
take advantage of his mlnz/rliy and wall fill he hecz,niei a m»jor, 

The combined effect of lectlons 0 and 7, In cst'-s In which a flghf i,l 
suit resides jointly in a plurality ol (atviM, U ihit whcfn any ore of 
loint creditors or claimants i« under e disahlllty and a full dftzhargn run 
be given without his concurrence hy all or any of the ofliiT*, ihe mil on 
the claim will be governed by the ordinary law ol Jlmliailofi, and iftne will 
Tun against all ; but where no such discharge can he riven, time will nor 
run against any ol them until ell have ceased to he undrf dUabllliy, In 
the result, such a suit cannot be barred In part In rcipcci of aonv of tfm 
joint claimants, and not-barred In part at the same lime In reipecf of llin 
others— Ahinsa Bibi v AWul Kodcr, 25 Mad. 20 (3h). 

87. Joint riclit This section speak* of a "jylnl” rlplil, and 

has no application where the plaintiffs are scvrralfy entitled to the riehl, 
Where several persons lolnlly entitled to a certain property arc dIipot»cs»cd 
and a suit Is brought for the recovery of possession, this lectlon has no 
application to the case, If each Individual plaintiff Is entitled to hrlng the 
suit for possession of his Individual share — Chandra v. Mohendra. 
51 1 C. 797 (Cal.) The right to rectn-er the dower of a Mahomedan 
lady descends to her heirs, but the position of the tons a« regard* their 
right to the dower-debt fs rot that of folm tensnii but of tenants-ln- 
common. especially where the right to recover the dower debt Is Inherited 
in pan by the debtor himself (the lady** husband). This aection does 
not apply to the case— .Vi. Ztfhnr v. Mairjuntf, 27 A L.J. 2S4. A.l R. 
1929 All. M2 (144). Moreover, this cectlon contemplates that the foict 
claimants cr creditors are persons whose tuhitanthe right is joint, ie. 
where more than one Individual possess the same Identical rabstantive 
right Persons wht«>c righn arc distinct and direrent bst who are 
remitted to enforce such separate rights by one jud.eial process to which 
all are parties, cr bv a process lns'.*a*ed by coe cm behiif cf in (eg. 
persons entitled to cotrpensatioa onder the Fatal Accidents A«) t»e net 

L. 5 
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comprehended by this section — Johnson v. The Madras Ry. Co., 28 Mad. 
479 (4S5) ; see also Harihar v. Bholi, 6 C.L.J. 383. Thus, the mere 
fact that a person suing for himself and praying for one particular remedy 
(setting aside a sale-deed) could have Joined >n the same suit another 
cause of action (claim for possession) vested in another person for whom 
the former could have acted as next friend, would not bring such a suit 
within the ambit of section 7, which contemplates the existence of a 
joint cause of action in support of a sin^e svtl—Kandasami v. Jrusappa, 
41 Mad. 102 (107), 33 M.L J 309, 40 I C. 664. 

88. Discharge This section applies only to cases where the 
joint debt or claim is of such a character that a discharge can be given 
by one creditor or claimant without the concurrence of others This 
section does not apply where the debt or claim, though joint, is of such a 
character that a single creditor or claimant cannot give a discharge so 
as to bind the others. The test to be applied is, whether it is the inten- 
tion of the parties that each of the persons fn whose favour the obligation 
IS created is a creditor for the whole ; if so, a payment to one liberates 
the debtor against all the creditors ; if not, each is a creditor for his 
own share and cannot give a discharge for the whole obligation— Hanhar 
V. BhoU, 6 C.L.J. 383. 

89. Muhammedan Co^belrs la a Muhammadan family, the 
heirs are entitled to definite shares as tenants in common ; and the cause 
of action of such heirs connot be saiii to be a joint one for the purpose of 
limitation. One co-hei'r cannot give a valid discharge to bind other co- 
heirs — Alla Pichai v. Pappalhiammal, 36 M.L J. 184, SI I C. 748 ; Ahinsa 
Bibl V. Abdul Kader. 25 Mad. 26 (39) 

Co-partners The two Illustfations show that one of several 
co-partners can give a valid discharge without the concurrence of others. 

Reversioners : — Section 7 does not apply to the case of rever- 
sioners. The wohle body of reversioners cannot give a discharge, or, 
in other words, cannot declare (e.g ) (hat an alienation is valid. No 
doubt if they join in or agree to the alienation, it may be evidence of 
the alienation being for purposes which could bind the reversion, but 
they as a body cannot declare that an alienation is valid — Neelakantamier 
v. Chinnu Ammal, 52 M.LJ. 13, A.I.R. 1927 Mad. 216, 99 I.C. 668. 

90. Co-obligees s— In the case of co-obligees of a money-bond, 
in the absence of anything to the contrary, the presumtion of law is 
that they are entitled to the debt In equal shares as tenants-in-common, 
and the major co-obligee cannot give a discharge on behalf of the minor. 
Hence, where one of two co-obligees Is a minor, limitation will run 
against the otFer co-obligee who is cot a minor in respect of that portion 
of the debt to which he is entitled, and this section does not affect the 
case— Menzur v. Mahmudunnissa, 25 All. 155, following Steeds v 
Steeds, (1889) 22 Q.B.D. 537. 

91. Co-trustees • — On® of several co-trostees can give a valid 
discharge without the concurrence of others Therefore where an adult 
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joint trustee takes no steps to protect the trust and his right to take 
steps becomes barred, the rights of the other Joint trustees, ewn though 
minors, become time-barred — Thiya^rafa v. Ratnasabapathi, 34 Mad. 284 
(287), 20 M.L.J. 421, 6 I.C. 992. 

92. Co-mortgagors The right to redeem is an indivisible 
Tight, and one mortgagor cannot give a valid discharge without the con- 
currence of the other co-mortgagors In 1895, the plaintiff's father (a 
Mahomedan) mortgaged his property to the defendants. After the death 
•of the mortgagor, his widow sold the equity of redemption to the mort- 
gagees in 1901 and placed them in possession of the property although 
she was entitled to only an eighth s^re in it. At that time one of the 
mortgagor’s daughters (plaintiff no. 3) had attained majority and his son 
(plaintiff no. 1) did so in 1908. The youngest daughter (plaintiff no. 2) 
attained majority in 1913. These three plaintiffs who owned the remain- 
ing seven shares sued in 1914 to redeem the mortgage and recover 
possession of the properly from the defendants; the lower Court held 
that the suit was barred as regards plaintiffs nos ! and 3 under Art. 144 
read with sec. 6. The High Court held -that the right to redeem was 
4n indivisible right, and neither of the plaintiffs who attained majority 
more than three years before the date of the suit was qualifled tp dis- 
charge or redeem the racngage, and the suit having been brought within 
lhree years from the date when the youngest plaintiff attained majority 
was within time under this section— Cufom Coss v. Shriram Pandunng. ' 
-43 Bom 487 (491), 2l Born.UR. 353. SI I.C. 79, Bai Kevol v. Modha 
Kala. 46 Bom. 535, 23 Bom L.R. 1I91, 64 I.C. 972, A.IR.' I922 Bom 
4I9. 
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Bom.L.R. 851. But the other High Courts are of opinion that in a 
Hindu family consisting of brothers, the elder brother must be deemed 
to be the managing member of the family, and can give a discharge on 
behalf of the minor 'brothers — Doraisami v. Nondisami, 38 Mad. 118 
25 M.L.J. 405, 21 I.C. 410; Afaftabfestt’ar v. Ramchandra, 38 
Bom. 94, 15 Bom L.R. 882, 21 I C. 350; Bapu Tatya v. Bala Ravil, 45 
Bom. 446, 22 Bom.L.R. 1383, (dissenting from 31 All. 156); Kuppusami 
V. Komalammal, 43 Mad. 842, Sarnyya v. Subbamma, A.IR 1928 Mad. 
42, 53 M L J 677 ; and this view has now been adopted by the Allahabad 
High Court also In the cases of Rati Ram v. Nladar, 41 All. 435 and 
Shiamlal v. Moolchand. 87 I.C 177, A.l.R. 1925 All. 672. 

In a joint Dayabkaga Hioda family of brothers, the eldest brother 
cannot give a valid discharge to bind his minor younger brothers— Mabin 
Chandra v. Chandra Madhab, 44 Cal. 1 (9) (P.C ) ; Jugal Kishori v. 
Bu«o Kristo, 55 Cal. 608, 32 C.W N. 192 (105). 

Where the father or the managing member of a joint Hindu family 
is also appointed as the gusrdian ad Mem of the minor members, the 
powers of the father are controlled by the provisions of 0 32, r. 6, C. P. 
Code, and he cannot, without leave of the Court, do any act m his 
capacity as father or managing member of the joint family which he is 
debarred from doing as guardian ad Mem He therefore cannot give a 
valid discharge on behalf of the minor members of the family without 
the leave of the Court— Canesha Row v. Tuf/a Ram Row, 36 Mad 295 
(303) (P.C.). 

94. ' Guardian The natural or lawful guardian can give a valid 
discharge on behalf of his ward. Thus, where a rent decree was obtained 
by an adult plaintiff and three minors who were described in the plaint 
as suing through the adult plaintiR as their guardian, it was held that the 
adult plaintiff being entitled to obtain the decretal amount and give a 
valid discharge, the matter came directly under this section, and the 
minor plaintiffs are not protected by the provisions of section 6 and can- 
not wait till majority — Bholanaad v. Padmanand, 6 C W.N. 348 (351). 

But a de facto guardian (e g a mother according to the Mahomedan 
law) is not the lawful guardian of the property of the minor, and cannot 
therefore give a valid discharge — Amina Bibi v. Bama Shank'ar, 41 All. 
473. 

95. Decree-holders • — Section 8 of the Act of 1877 (corres- 
ponding to the present section) used the words "joint creditors and 
claimants” and did not apply et all lo joint decree-holders. The reason 
was, that this section was held to be applicable only to those cases where 
the act of the joint owner was per se a valid discharge, and since the 
discharge of a judgment-debtor's liability was always given by the order 
of the Court and never by the mere act of the decree-holder, this section 
was not applicable to decree-holders. See Sesha v. Rajagopala. 13 Mad. 
236; Narayanan v. Damodaram. !7 Mad. 189; Covinrfram v. Tatia, 20 
Bom 383; Zamir Hasan v. Sundar, 22 All. 199 (FB.); Surya Kumar 
V. Arun Cftunrfcr, 28 Cal. 465; Periasaml v. Krishna Ayyan, 25 Mad. 431. 
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Now, by reason of the express words “application for the execution 
of a decree” the provisions of the present section apply to loint decree- 
holders. wherever one of them can act in the matter on his own authority 
without the concurrence of the others Such a case arises, for instance, 
where the joint decree-holders are brothers In a Joint Hindu family, some 
of whom are minors , in such a case the adult brother representing the 
entire family can execute the decree on behalf of himself and the minor 
brothers, and can give a valid discharge on behalf of all the minor brothers 
—Rail Rjm v Nuidjr. 41 All 435 (440), 17 A.LJ. 649. 49 I.C. 990; 
Shiam Lflf v Aloof Chand. A 1 R 1925 All. 672. 87 I.C. 177. The 
manager of a loint Hindu family can give a S'alid discharge without the 
concurrence of the minor members in the case of an application to 
execute a decree, just as he can in the case of a suit, and the mere 
fact that one of the members is a minor will not prevent time running 
against all the members of the family — Supdu v. Sakharam, 52 Bom. 
441, AIR 1929 Bom. 13, 30 Bom L.R. 537. In cases in which 
there are a number of decree-holders, members of one and the same 
family, one of whom happens to be a minor. It is not open to the remain- 
ing decree-holders to remain quiescent for a period which might extend to 
18 or 20 years, and then to put forward the said minor, after he had 
attained majority, to execute the whole decree for their benefit as well 
as his own — RaU Ram v Ntadar (supra). If, however, the adult decree- 
holder is not competent to give a discharge on behalf of the minor 
as his own— Raft Ram v. Niadar (supra). If, however, the adult decree- 
holder does not purport to act as the manager of the Joint family of 
which the minor decree-holders are members, time does not begin 
to run until all the minor decree-holders attain majority — Jugal Kiskori 
V Butto Knsto, 55 Cal. 608. 32 C.W N. 192 (195). Where a suit for 
possession of land was instituted by the widow of a decreased brother 
and a minor brother, held that the plaintiffs’ interests were distinct and 
separate, although a Joint decree was passed, and that the widow was 
not entitled to give a valid discharge on behalf of the minor, and that 
limitation did not begin to run against the minor until he attained majority 
—Cbiranji v. Ram Sarup. 27 A.LJ. 72. A.I.R. 1929 All. 267, 118 I C. 
229. 

A decree %as obtained in 1913 by a father and his three minor 
sons, and the three sons were described in the proceedings as suing 
through their next friend and guardian, viz., the first plaintiff (father). 
The father died before execution ; the eldest son attained majority in 
1914 and applied for execution of the decree in 1917 (within three jears 
oi his attaining majority). It was contended that the application for 
execution was time-barred, in as much as the father became entitled to 
give a good discharge on behalf of his minor sons as soon as the decree 
was passed in 1913, and time ran from that date Held that as the 
father was acting not merely as the manager of the family, but also 
as the rrit friend or guardian of the minor sons, his powers were con- 
trolled by the provisions of O. 32, r. 6 of the C. P. Code, and he could 
not do any act in his capacity as father w managing member which he 
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was debarred from doing as a next friend or guardian without leave of 
the Court. That is, the father could not give a good discharge without 
the consent of the Court In which the decree had been obtained. And 
as the father died before applying for execution, he had never been in 
a position to give a good and legal discharge. Time would begin to- 
run from the date when the respective disabilities of the minors wouid 
Qgase — Lakshmatian v. Subbtaft. -47 Mad. 920, 47 M.L.J. 389, 82 I C. 
785, A.I.R. 1925 Mad. 78 (following Ganesha Row v. Tal/a Ram Row, 
36 Mad. 295 (P C ). During the pendency of a suit, the plaintiff (a- 
Mahomedan) died. Succession certificate was applied for, and was granted 
to five persons, viz , the widow and four sons of the original plaintiff ; 
of these sons one H was a major and the other three were described 
as minors represented by their adult brother H as guardian A bond was 
taken from H, to secure the interests of the minors These five persons 
were brought on the record and a decree was passed in 1913 in their 
names. Held that the adult decree-holder H was competent, by reason 
of this certificate, to give a valid discharge to the judgment-.debtors. An 
application for execution made in 1920 was therefore barred, and Iimita~ 
tion was not saved by the fact that some of the decree-holders were 
still minors— Bifwur Bibf v. Habibar, 51 Cal 566, A 1 R. 1924 Cal. 710, 
84 I C. 204. 

Under the Mahomedan taw, the uncle is not the legal or natural 
guardian of the property of a minor, and so if a joint decree Is passed 
in favour of an adult uncle and his two minor nephews, the adult decree- 
holder Is not competent to give a valid discharge so as to bind the 
interests of the minor decree-holders— Court of Wards v. ,46rar All, 78 
I.C 285, A.I.R. 1924 Lah. 681. 

96. Receiver: — A teeeiver was appointed to collect the debts due- 
to a firm, in which some of the partners were minors. One of the assets 
of the firm was a decree. An application for execution of the decree 
ma^e more than three years after the appointment of the receiver was held 
as barred, In as much as the receiver was competent to give a valid dis- 
charge. When the debts had vested in the receiver, the minority of any 
of the members would cease to have any importance, for the rights of 
the minors and the rights of the majors were all absorbed by the receiver 
—Giriia v. Kanhiya. 18 C.W.N 138 (140), 20 1 C. 701. 

97. Tort As a general rule, where a j'oint right to sue arises 
cut of a tort, one or some of the holders of such right cannot give a 
discharge without the concurrence of the others, unless they are air 
partners or executors or members of a Joint Hindu family, the manager 
of which has implied authority to bind all the members by his discharge 
— Harihar v. Bholi, 6 C.L.]. 383. But this rule is not an inflexible one, 
and where two persons have been damnified by the same tortious act, 
one is entitled to enforce tils claim for damages so far as he has been 
injuriously affected by the tort, although the claim of the other is barred' 
by limitation — Ibid. 
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98. Pleading H one of several rlalntifls Is a minor, and If 
the provisions of this section apply, it would not be ncccssar>' In the 
plaint to expressly claim exemption from the law of limitation. The fact 
is patent on the record— Gongaihar v. KhaJj Abdul, 11 C.L.J. 34, H 
C W.N. 128, 2 I.C. Tl. 

8. Nothing in section 6 or in section 7 applies to 
suits lo enforce rights of pre-emp- 
Speci*l exception*. tion, or shall be deemed to extend, 
for more than three years from the 
cessation of the disabilily or the death of the person 
affected thereby, the period within which any suit must 
be instituted or application made. 

Ulathatton*. 

(a) A. to whom a right to eue for a Icgecy has accrued during hit 
minority, attains majority eleven years alter #uch accruer A has, under 
the ordinary law, only one year remaining within which io *ue. Bui 
under section 6 and this section an extension of two years will bo allowed 
him, making in all a period of three years from the date of his attaining 
majority, withm which he may bring his suit 

(b) A right to sue for an hereditary ofliee accrue* to A whs at the time 
Is insane Six years after the accruer A recover* hi* reaton A ha* aix 
year*, under the ordinary law, from the date when his insanity ceased 
within which to institute a suit. No extension of time will be given him 
under section 6 read with this section 

(c) A right to sue as landlord to recover possession from a tenant 
accrues to A, who is an idiot A die* three years after the accruer, his 
idiocy continuing up to the date of his death A's representative in 
interest has, under the ordinary law. nine year* from the date of A‘s death 
within which to bring a suit Section 6 read with this section does not 
extend that time, except where the representative is himself under dis- 
ability when the representation devolves upon him. 

Scope of Section ' — ^This section Is ancillary to and restrictive 
of the concession granted in secs 6 and 7, and does not confer any 
substantial privilege — Rangaswami v. Thanjytvelu, 42 Mad 637 (640). 

Before the Act of 1877 was passed, sec. 7 applied fo suits for pre- 
emption. See Raja Ram v. Banst, 1 All 207 This Is no longer the law. 

99. Extension : — This section must be read together with each 
article in Schedule I, and when the period prescribed by the latter extends 
to three years or more, and expires within three years from the date 
of attainment of majority, the intention Is that the late minbr should have 
the full term of three ^-ears , but when the prescribed period Is less than 
three years and the minor gets that period (according to Sec. 6) from the 
date of the majority, the prescribed period, is not to be enlarged to three 
years — Subramanja v. Siva Subramanya. 17 Mad. 316 (323). 
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The effect of section 6 is that a person under disability may sue 
after the cessation of the disability within the same period as he would 
otherwise have been allowed under the Schedule ; and the present section 
adds a proviso that in no case can the period be extended to anything 
beyond three years from the cessation of the disability — Vasudeia 
V. Maguni. 24 Mad. 387 (395) (P.C.). 

The extended period of three years after attaining maority can only 
be claimed by a person entitled to institute the suit at the time from 
which the period of limitation is to be reckoned A person who was not 
in existence at that time does not come within this description and 
therefore is not entitled to the three years’ extension. Thus, if a suit is 
brought to contest an alienation of joint family property, it is from the 
date of alienation that the period of limitation is to be reckoned, and a 
coparcener born after the dale of alienation cannot claim to bring a suit 
within three years after majority , as he was not in existence at the date 
of alienation, he cannot claim the benefit of this section — Ranodip v. 
Parameshwor. 47 All. IG5 (P.C). 29 C.WN. 666, A I.R. 1925 P.C. 
33, 86 l.C. 249 

If a minor acquired a cause of action to sue for possession of pro- 
perty (Art 142), and after attaining majority died within the three years 
allowed by this section, his legal representative can Institute a suit at 
any time within the three years’ period which had already commenced 
withm the lifetime of the deceased, although more than twelve years have 
elapsed from the accrual of the cause of action — >fr/un v. Ramabal, 40 
Bom. 564 (567), 18 Bom. L R 579, 37 I C 221 Cf. Sub-section (3) 
of section 6, which provides for an extension of time in favour of the 
legal representative of a person with a cause of action dying under 
disability. 

9 Where once time has begun 
running Subsequent disability or 

inability to sue stops it : 

Provided that, where letters of administration to the 
estate of a creditor have been granted to his debtor, the 
running of the time prescribed for a suit to recover 
the debt shall be suspended while the administration 
continues. 

100. Principle ■ — The rule of this section has been taken from 
the English Law. “Time when once it has commenced to run in any 
case will not cease lo do so "by reason of any subsequent event Generally 
when any of tjie statutes of limitation have begun to run, no subsequent 
disability will stop this running’’ — Banning on Limitation (3rd Edn ) 
pp 7-8 “When the time has once begun to run, it will continue to do 
so even should subsequent events occur which render it an impossibility 
that an action should be brought.” — Darby and Bosanquet on Limitation 
(2nd Edn.) page 25. 
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Panics to a contract may a^rce lo fosipone the accrual ol any rights 
under It, but they cannot rostpone the period of llmifallon in case a suit 
should ha\e to be filed for Its breach; since under section 0, It Is clear 
that »hcn once litnitation hcRina to run. It cannot be stopped by onyihlng 
that happens subsequently Therefore, where the period has commenced 
to run, a reference to arbitration would not prevent the operation of the 
law of limitation, and the period between the date of Bgrccmcnt to refer 
to arbitration and the date uhen the arbitration procccdini; terminated 
should not be excluded from computation— Ramamurlhf v. Oopayya. 40 
Mad. 701 (705), 31 M L.J. 231, 35 1C. 575 . Shr/Wj Abdur KaUlm v. 
Barira 2 PLT 55G, 61 l.C 807, G PLJ 273 ( 283) On the principle 
of this section it has been held that limitation having once commenced to 
run in the lifetime of a full owner cannot be taVen to he suspended if he 
dies and is succeeded by a limited owner — Datisa Kuer v llala Ji'am, 5 
Pat 441, 7 PLT 393, 02 IC 177, AIR 1020 Pnt 102 When the 
time has once commenced to run against the absolute owner, no siibsc* 
quent alteration in the title will postpone the b.ar— L/faha/f v Illiliini, (1 
CLJ. 621. 

Scope of section • — ^The section applies rot only to stills but 
to applications as well The words 'to sue* should be taken os Including 
within it ‘to apply in execution'— Aluffiu Korakki v. Mador Amiiial, 41 
Mad 185 (207), 38 M L J I (FB) 

lOOA. When lime runs —Time runs when the cause «l nctlim 
accrues, and the cause of action accrues when there is In existence n 
person who can sue and another who can be sued, and when nil llio 
facts have happened which are material to be proved to enilile the pl.ilntlff 
to succeed— Coburn v CoUedge (I897I I Q R 702 , fji’fmiifif v, 
Morr(ggm, ^19131 2KB MO The cause of nctlon arises when nml 
only when the aggrieved party has the right to apply to the proper trlliumils 
for relief— IP/ijI/ey v. Whaltcy. (1816) ) M R 430 It Is only when liio 
cause of action is complete that the bar of lime begins lo run , for cxiunpic, 
if a previous demand is required before the complete right to sue arises, 
the time will only run as from the date ol dcmand-T/ifif v. Dt’rrrif, 
[1893] 3 Ch. 184 (Compare Arts 60. 88. 80). Therefore. If the plnlnilff 
commences his action before his right of action is complete, he imist 
inevitably fail in the action, even though he should be able to nciiulrc 
and actually acquire the outstanding right during the currency of the 
action- Coi/rcy v. Tucker, ()863) 33 Bcav. 280 Tor example, n 
remainder man, unless he first gets in the prior subsisting llfe-csinic, will 
lose his action for a partition, although he should hive got In the life* 
estate during the currency of the action— Ci-am v. ftags/iaii' (1870) 1. R 
6 Eq 469 • L R 5 Ch App 340 The Statute of llmifallon docs not 
attach to a claim for which there is as jet no right of action and d("es 
not run against a right for which there Is no corresponding remedy or 
for which judgment cannot be obtained Consequently the true lest to 
determine when a cause of action has accrued is to ascertain the time 
when the plaintiff could haie first maintained his action to a successful 
result— Angcll on Limitations, sec 42 , StOT>’’s Equity Jurisprudence. 
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sec. I521*a. Whenever proceedings are being conducted between the 
parties bona fide in order to have their mutual rights and obligations in 
respect of a matter finally settled, the cause of action for on application 
or for a suit, the relief claimable wherein follows naturally on the result 
of such proceedings, should he held to arise only on the date when those 
proceedings finally settle such rights and liabilities — per Sadasiva Ayyar J. 
in Muthtt Korakki v. Madar Ammal, 43 Mad. 185 (F.B ). An useful 
analogy is lurnished by cases where it has been ruled that time cannot 
be held to run against a person who is not in a position to sue, for such 
a person has no enforceable i^use of action which is extinguished by 
lapse of time , thus, adverse possession against a tenant does not operate 
against the landlord during the continuance of the tenancy — see Note 613 
under Article 144 , so also, adverse possession against a mortgagor does 
no't operate against a simple mortgagee who is not entitled to immediate 
possession — PriyasaHhi v Manbodh. 44 Cal 425 ; see Note 616 under 
Article 144. 

In a recent case of the Calcutta High Court, M N Mukherji, J. has 
remarked that the statement that the cause of action accrues only when 
the plaintlfi could have maintained his action to a successful result, should 
be accepted with caution His Lordship observes . “A careful study of 
the third column of the schedule reveals an outsandmg fact which cannot 
be ignored, namely that the starling point of limitation does not always 
synchronise with the cause of action ; in many cases it does, but m others 
It dates from some specified events which are either anterior or posterior 

to the accrual of the cause of action In the case of such 

of the articles of the Limitation Act in which the starting point of time 
synchronises with the cause of action, I am prepared to hold that the 
test is to ascertain the time when the plaintiS could have maintained his 
action to a successful issue If, m such a case, at the time when the 
cause of action arises, there is no person capable of suing upon it, 
the statute does not run; similarly, it is necessary that there shall be ar 
person to be sued, and it is also necessary that the cause of action should 
be completed, that is, all the facts must have happened which are material 
to be proved In order to entitle the plaimlH to succeed.” — Sarat Kamini 
V. Nagendra. 29 C.W N. 973. 43 C.L.J. 155, 89 I C. 1000, A.I.R 1926 
Cal. 65. 

101. Disability, Inability Disability is want of legal quali- 
fication to act ; inabintj- is want of physical power to act — Purno v. Sasoon, 
25 Cal. 496 (504) (F.B ). For the purpose of limitation, a disability is 
the state of being a minor, insane or an idiot; whereas illness, poverty 
etc. are instances of Inability. 

The disability or inability contemplated by sec. 0 is confined to such 
cases as are mentioned in the Act itself, and new exemptions cannot 
be recognised— 5aral Kominf v. Nagendra, 29 C.W.N. 973, A I R 1926 
Cal. 65 (67), 89 I.C. 1000. 

The Legislature has caused some confusion in introducing the word 
‘inability’ into this section, there being no 'inability' mentioned in any 
portion of the Act. Consequently the inability referred to here must be 
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fcdi Tn t- a pcTS-ral uni-.Iir/ affesaig the plaiotiff himself ami having 
rifererce m his crmUncn, smrc or pcsshco. and not to the circumstances 
cf the pemn apainrr xhom he la smmr. The fact that the plaintiff was 
isahle m sue the defendant own? to the latter’s absence from British 
India would ar.r cansr.ni*e an ‘icahility* nmier this section so as to make 
the per.cd cf fiminrlcn mn crmtinuotisljr. la such a case the rule of 
secrxii 13 w 11 apply and die per.cd of defesdaat’s absence from British 
l 2 d.a will he esniuded fmm cnmpntaticn. This section does not m anv 
Way qualify secr.cn 13 — ffJ.TTanfmm v. BawUs, 8 Bom. Sol (dissenting, 
frem 6 Eon. ICTi ; E>:i!e£ v. Orns, 4 AIL 530. The defendant’s absence 
from Erirlsh India dees net amcent to inability ttj sue — Jivraj v. Babe/i. 
23 Ece. 68 (70). 

In cases where the plamaS is onable to sue because of the non- 
appointment cf a persona! representative to a deceased debtor in whose 
Hfe-time the period has commenced to run. but who has died subsequently, 
the sfamte will ccntiaue to run — Rhodes v. Smetharst, 4 M & W 42; 
Badvright 7, Boatvright, L.R. 17 Eq. 71- 

This section contemplates a case of subsequent and not of tmfi’af 
disability, that Is, it contemplates those casSs where the disability has. 
owned after accrual of the cause of action; whereas cases of initial 
diaabilltiea have been provided (or by section 6. Thus, a decree-holder 
after making various applications for execution of a decree, each of 
which wta within time, died. His son. a minor, made an application for 
execution of the decree within three years after his father’s death but 
raore than three years after the date of the deceased father’s last applies* 
tion. It was held that this section applied and not section 6, and the 
ntmor a application for execution was time-barred, it being a case not of 
**'^1 Of aubsequent disability — Jtvrai v Babaii, 29 Bom 65; Kalka 
Bafeftsft V Charan, 40 All. 630 (F.B ). 16 A L J 633, 46 I C 584 
.*^0 a decree-holder died, leaving a minor son who, on attaining his 
ntajoricy nine years after the date of the decree, applied (or execution, 

|t was held that the application was barred, as time had began to run 
m the original decree-holder's life tune — Bhagat v Romnath, 27 All 70!; 
Bftagwant Ramchandra v. Ka/i Mohamad, 36 Bom. 493; Nusheeran v. 
Shashee, 5 V R i69; Vira v. Maniga. 2 M H C R 340 But where the 
original decreeholder who obtained a decree in May 1886, died in June 
1^8, leaving three minor sons, and on 30th April 1889 the sons, still 
minors, made an application for execution, but no further pr«rrJinc» 
were taken till 1st October I9(M when another application was made, held 
that the present application was within time on the ground that atihouch 
limitation had commenced to run against the father from May I MW. the 
application made by the minors on the 30ih of April 1M‘'9 was a sirp In atj 
of execution, and time began to run anew from that d*ff an.l liirn 
minority suspended U-Srl Ram v. Het Ram. po All 27P. Cf ImUI 
Mohan T. Janotcy, 20 Cal. 714 (716). 

The insanity cf the cJfcreeholier, which bectn aiirr the patting of 
»he decree, did not ttre limitiilon which hiJ alreaJr fonm'-nfej to run- 
from the date of the deerto—Aya Singh ». Omdutl. 7.' I' 1. ft. lietO 
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An unregistered instniment bond was executed in favour of a Hindu 
widow. It contained a stipulation that the whole amount would be 
recoverable in default of payment of two consecutive instalments. Default 
was made in payment of two instalments in 1899. Shortly after the 
default, the widow adopted the plaintiff, who was then a minor. In 1908 
Within three years of attaining majority but nine years after default he 
sued on the bond but expressly relinquished the amount due in respect 
of the first two instalments which had fallen due prior to his adoption, 
on the ground that he had waived payment of the samel On this footing 
he alleged that the cause of action' had arisen during his minority and 
that therefore the claim for the remaining instalments was not barred. It 
was held that mere abstinence from suing did not amount to waiver; 
that limitation had begun to run from the default m 1899, and no 
subsequent disability, viz. the minority of the plaintiff, could prevent it 
from running The suit was barred by the three years' rule under 
Article 75 — Girindra Mohan v. Khir Narayan, 36 Cal 394 A suit by 
a shebalt in 1913 to recover possession of a debuttor property held by 
the defendant under a mokuran lease granted by a previous shebait in 
1876 is barred by Article 134, as brought more than 12 years after the 
-date of the lease The representation of an idol by shebaits is a continu- 
ing representation, and limitation runs against the idol continuously and 
not against each shebait individually if and when he succeeds to the 
shebaltship. Consequently the fact that the succeeding shebait was a 
minor would not stop the running of time, by virtue of the provisions 
of this section — Manmatha v. Annada, 21 C.LJ. 201, 44 l.C. 567. 

The plaintiffs, a German Bank, were the endorsees of certain promis- 
sory notes drawn by the defendants, dated June 1914 On the 4th August, 
1914, war was declared with Germany, and the plainufis were debarred 
from bringing any action to enforce their claim On 1st November 1915, 
the plaintiffs obtained license from Government to bring an action, and 
on 9th May 1918 the present sun was filed The plaintiffs claimed that 
the period between the 4th August 1914 and 1st November 1915 should 
be deducted from computation, and they urged that their suit was within 
time It was held that the suit was barred. Under this section, once time 
has begun to run, no subsequent disability or inability in the shape of 
suspension of right to sue stops it, and the plaintiffs are not entitled to 
exclude the period of such suspension — Deafscfte Asiatische Bank v. 
Hirj Lai, 46 Cal 526, 23 CW.N 157, 47 l.C. 392. And so in a case 
that occurred during the lime of. the English Civil Wars, the plaintiff 
in answer to a plea of limitation replied that a Civil War had broken 
out and the Government was usurped by certain traitors and rebels 
which hindered the course of justice and by which the Courts were 
shut up, and that within six years after the war ended he commenced 
his action and yet his replication was held to be i\l~Prideaux v Webber, 

1 Lev 31 

Voluntary and involuntary disabilities : — ^There is no 
distinction between voluntary and Involuntary (e.g. caused by minority) 
disabilities — Khanian v. Bhikan, 18 I C. 306 (Oudh) As the rule stands. 
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it appears to apply strictly to every case of subsequent disability or inability 
excepting those cases that may be speriflcally exempted Irom the operation 
of this rule. Even circumstances beyond the control of the plaintiff have 
been held not to relax the rigour of the rule in favour of the plaintiff — 
Ibid. In Doc d Durourc v. Jones, (1791) 4 T.R. 300, 2 R.R. 390, Lord 
Kenyon observed that it was mischievous to make any refined distinctions 
between voluntary and involuntary disabilities. 

102. Suspension of cause of action .—Ordinarily, time 
begins to run from the earliest lime at which an action can be brought, 
and after time has commenced to run, there may be a revival of the 
right to sue when a previous satisfaction of the claim Is nullified with the 
result that the right to sue which had been suspended is re-animated — 
Dwiiendrtt v. Jogesh Chandra. 39 C.LJ 40, 79 1C. 520, A.I R. 1924 
Cal. 600. Thus, certain disputes between a principal and an agent were 
referred to arbitration, and under the award thereon certain moneys were 
paid by the agent m satisfaction of the claim The agent afterwards sued 
to set aside the proceedings on the ground that they were brought about 
by coercion, and succeeded in getting back the amount paid. The principal 
subsequently sued the agent to enforce the original liability to account. 
The defendant pleaded inter alia that the suit was barred Held that the 
setting aside of the satisfaction in the former proceedings gave rise to a 
fresh cause of action and that the suit was therefore m time — 
Mttlhuvcerappa v Adaikeppa. 43 Mad 845, 39 M L J 312, 59 I C 472 
Plaintiff realised the money due to him from the defendant on an award 
which had merged in a decree of Court Subsequently the award was 
set aside and the plaintiff directed to refund the money realised by him 
In a suit by the plaintiff for recovery of the amount it was held that when 
the plaintiff's original claim was satisfied in execution, limitation ceased 
running against him. On the annulment of the satisfaction a fresh cause 
of action arose and the suit was within time — Korfjr Singh v Bhogat 
Singh. 2 Lah. 320, 64 I C. 454 A sale under the Patni Regulation having 
been set aside and the patnidars restored to possession, the Zemindar sued 
them to recover the arrears of rent which had accrued before and during 
the time they were out of possession , Ihc tenants contended that the claim 
was barred because the suit had not been brought within three years 
from the date when each instalment of rent fell due ; but the Judicial 
Committee overruled the contention and held that the cause of action 
accrued upon the reversal of the auction sale and the consequent revival 
of the obligation to pay the rent — Sumomojee v Shooshcc Mookhce, 
(1668) 12 M 1 A 244 (P C.) A debtor agreed to convey certain property 
to his creditor and to set off the debt against part of the consideration 
for the conveyance. A sale-deed was executed but a dispute arose as 
to whether it had been executed in accordance with the contract. Litiga- 
tion was commenced by the debtor to enforce the agreement, but he 
was unsuccessful The creditor then sued to reco\er the debt and was 
met with the plea of limitation The Judicial Committee held that the 
time began to run only when the agreemen became wholly ineffectual 
and that from that date a fresh obligation was imposed upon the debtor 
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to pay his debt — Bassu Koer v. Dhum Singh, II All 47 (P.C.). See 
also Nntyamani v Lakkan Chandra. 43 Cal 660 (P.C.) cited in Note 
156 under sec. 14; and Prannath v. Rctokea Begum, 7 M.l.A 323 (P.C.); 
Hem Chandra v. Kali Prasanna, 30 Cal. 1033 (P.C.). 

But in the following cases the Judicial Committee and the Indian 
High Courts have strictly applied the principle of sec. 9 that when once 
time has begun to run, no subsequent inability to sue stops it — Huro 
Persad v Gopal Das, 9 Cal. 255 (P.C ) , Soni J?am v Kanhaiya Lai,' 
35 All. 227 {P,C); Ja$eum v. Pirlhi Chand, 46 Cal. 670 (P.C.); 
Hukum Chand v. Shahab Din, 4 Lah. 90, 71 I.C. 495. Thus, where a 
mortgagee is entitled to possession imniediately, time begins to run 
from the date of the rsortgage (Art 135) and the mere fact that the 
possession of the mortgaged property was subsequently taken by a prior 
mortgagee does not prevent limitation from running — Hukum Chand v. 
Shahab Din (supra). 

The Indian Limitation Act is undoubtedly an exhaustive code govern- 
ing the law of limitation m India. The cases in which the running of 
limitation can be suspended are contained in the sections of the Act. It 
would be dangerous to lay down generally that there is some principle 
outside the Limitation Act under which limitation can be suspended. 
T^'e are therefore unable to accept any universal principle of suspension 
of limitation outside the Limitation Act — f^am Charan v Goga, 49 All 
565, 102 I.C 96, A. I R. 1927 AH. 446 There is nothing m the Limitation 
Act which would justify the Court m holding that once the period of 
limitation had begun to run it could be suspended. If the Courts were 
10 hold that by some reason the period of limitation was suspended they 
would be deciding contrary to the express enactment of sec. 9 — Soni 
Ram V. Kanhaiya Lai, 35 All. 227 (P.C), 19 I C. 291. The Judicial 
Committee have laid down that there can be no saving of limitation 
npart from the provisions of the Limitation Act The Judicial Committee 
have drawn attention to secs 9 and 14 and have held that exemptions 
not covered by these and other sections should not be imported by Courts 
to relieve a party from the bar of limitation — Muthu Korakki v. Maifar 
,4mmal, 43 Mad. 185 (F.B) (per Seshagiri Aiyar J) In applying the 
principles of limitation, the Indian Courts are not permitted to travel 
beyond the provisions embodied In the Limitation Act, and apart from 
the provisions of that Act there is no principle which can legitimately 
be invoked to add to or supplement Its provisions — 5araf Kamini v. 
Nagendra, 29 C.W.N. 973, 89 1C. 1000, A.I R 1926 Cal 65; Satya- 
narayana v. Seeihayya, 50 Mad 417, A I.R 1927 Mad 597, 100 1 C. 
776 And so, in computing the period of limitation for a suit against a 
Ruling Chief (e.g the Gaekwar of Baroda) the plaintiff is not entitled 
to deduction of the time spent by him in obtaining the Government of 
India’s consent under sec. 86 C. P. Code, as secs 4 to 25 contain no 
statutory provision enabling the plaintiff to deduct that time — Sayaji Rao, 
Caikwar of Baroda v. Madhavrao, S3 Bom 12, 30 Bom L.R 1463, 115 
I.C. 369, A.I.R. 1929 Bom. 14 (19, 23) 
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For a full discussion on this subject, see the judgments of Sir 
Asutosh Mookerjee, J. in Dmiendra Narain v. Jogesh Chandra, 39 C.L.J. 
-lO, 79 I.C. 520, A.I.R. 1924 Cal. 600, and of M. N. Mukerji J. in 
Sarai Kamini v. Nagcnira Nalh. 29 C.W.N 073, 43 C L.J. 155, A.I.R. 
1926 Cal. 65. 

103. Proviso : — The principle of the proviso Is this : “When 
after the Statute has commented to run, the fight to sue and the right 
to be sued meet by act of law (and unite) in the same person, the further 
running of the Statute will be suspended during the period of the union 
of the two rights ” — Seagram v. Knight, (1867) 36 L-J. Ch. 918; Burdick 
V. Garrick, (1871) L.R 5 Ch. App. 233. “Where the hand to pay and 
receive is practically the same, a constructive payment is presumed.” 
i?ee Topham v. Booth, 25 Ch D 607; In rc Dixon, 2 Ch 561. The 
general rule that when time has once begun to run, nothing happening 
i^uhsequently will prevent U from continuing to run, ts inapplicable where 
the debtor takes out administration to the creditor, for in such a case 
Ihere is a suspension of the femedy—Setffirem v. Kmghi, (supra). Thus, 
where a debtor was appointed one of several executors but he did not 
prove the will until his debt was barred by time, and then he subse* 
Muently proved the will, the debt was held to be thereby revived sod 
the debtor^executor was ordered to account for the debt with interest'— 
ingle V. Richards, (I860) 20 Beav. 366 

This proviso applies only to an administrator under the grant of 
letters, where he is a debtor of the deceased — Damodar v Dayal, 11 
Bom. L.R. 1187, 4* I C. 283 It cannot be extended to a case where 
the fights of the mortgagor and the mortgagee vest in the same person 
In such a case, limitation would not be suspended Thus, a usufructuary 
mortgage was executed In 1842 m favour of K The mortgagee died 
In 1898, but between 1883 and 1898 one M had by assignment acquired the 
rights of the mortgagor as also the mortgagee’s rights and was In posses- 
sion of the estate. In 1904 the heirs of K sued for and obtained 
possession of the estate from M (treating him as a trespasser) and in 
1907, M's son S sued to redeem the property from the heirs of K. Held 
that the suit was barred by Article 148 Limitation had commenced 
running against the mortgagee from 1842, and It was not suspended 
between 1883 and 1893 owing to the fusion of the mortgagor's and 
mortgagee's Interests In M during that period. The proviso to section 9 
4id not apply to the case — Soni Ram v /Tanhaiye La!, 35 All. 227 (P.C.), 
19 I.C. 291, 17 C.W.N. 605. 

10. Nolxvithstandlng anything hereinbefore con- 
tained. no suit a^inst a person in 
Sulii against esprv*. s,vhom propcrtj’ has become vested 
prvtentalires. m liust tor any spccihc puipose, or 

against his legal representatives or 
assigns (net being assigns for \'nluable consideration), 
for the purpose of follo>\*ir" in his or ihclr hands such 
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property, or the proceeds thereof, or for an account of 
such propejty or proceecs, shall be barred by any length 
of time. 

For the purposes of this section, any property com- 
prised in a Hindu, Muhammadan or Buddhist refigious 
or charitable endoiomenf shall be deemed to be propertif 
vested in trust for a specific purpose, and the manager 
of any such property shall be deemed <o be the trustee 
thereof. 

The 2nd para is new See ‘'Religious endouraent” in Note lOS- 
helov. 

103A. The rule of this section follows the English law. Section 
25 (2) of the English Judicature Act lg73 (36 and 37 Vict C. 66) la^-s 
down : — “No claim of a cestui quc trust against his trustee for any 
property held on an express trust, or m respect of any breach of such 
trust, shall be held to be barred by an) Statute of Limitation “ It is 
«eU settled, both as regards real estate and personal estate that time 
does not in equ!c>' bar the remedy of the beneficiary against the trustee-* 
IVfiderburn v. IV'eiCrbam. It833> 4 My. & Cr 41; Bnigman v Cill, 
(1857) 24 Beav. 302. If there Is created in express terms, »het>ier 
written or verbal, a trust, and a person is in terms nominated to be 
the trustee of that trust, a Court of equity, upon proof of such facts, 
will not allow him to vouch a Statute of Limitation against a breach of 
that trust — Soar v. /(sftn-ell. [1893) 2 Q B. 390. 

The words of this section mean that when a trust has been created 
expressly for some specific purpose or object, and property has become 
vested in a trustee upon such trust, the person who is beneficially 
interested in that trust nay bring a suit against such trustee to enforce 
that trust at any distance of time without being barred by the law of 
limitation — Kftcrodffioney v. Doorgamoney, 4 Cal. 455 (465). As a 
result of this section, an apparently fraudulent trustee who has put trust- 
money into his own pocket cannot escape by reason of lapse of time — 
Chintaman v. Khanderao, 52 Bom. 184, 30 Bom. L.R. 45, A I R. 1928^ 
Bom. 53. 

104. Who is not a Inistee — All persons holding a fiduciary- 
relation are not necessarily trustees within the meaning of this section. 
Thus, the position of agents, managers, factors and benamidars may be 
and generally Is a fiduciary one, but none of them are necessarilv trustees 
— Kherodmoney v. Doorgamoney. 4 Cal. 455 (469) ; A’isfien Del v. Ran 
Ckand. 26 P.L.T. 2SS, A.l R. 1927 Lah. 773 

A mortgagee in possession after the mortgage has been satisfied Is 
not a trustee for the mortgagpr— Baba Lai Dass v. Jamat, 9 V.R IS7. 
See sec. 2 (11). A suit against such mortgage is governed by Art. 105. 

The position of the sons who manage the estate of a deceased 
Mahctnedan Is not, by reason of such management, that of trustees as 
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regards the daughters — Mahomed Abdat v. Amlol Karim, 18 Cal. 161 
(169) (P.C). 

A Muhammadan husband Is not a trustee for his wife in respect of 
her dower — Mir Mohar v. Anani, 2 B.L.R. A.C. 306. 

A person with whom money is kept In deposit is not a trustee 
— Makhta v. Cairaj, 1 A.L.J. 422; Dalipa v. Labhu, 47 I.C. 592, 1919 
P.R. 4; Kalyan Mai v. Kishen CAani. 41 All. 643 (645). 

A banker and customer do not stand in the relation of trustee and 
cestui qae trust hut only of debtor and creditor or of borrower and lender 
—Foley V. Hill, 2 H L C. 28. Article 60 expressly provides for the case. 

A depository or banker or agent or debtor to whom a loan is made 
and who promises to return the loan, does not thereby become a trustee 
within the meaning of this section — Rajammal v. Lakshmammal, 1914 
M.V.N. 606, 22 I C 936. An agent is not a trustee— BAaiyafal v. 
Beharilal, A.I.R. 1925 Nag IIS. 

A benamidar is not a trustee— Il'ooma v. Dwarkanafh, ii W.R. 72; 
ATrisAna Paltar v. Lakshmt, 45 Mad. 415; see sec 2 (11). 

A surviving partner Is not a trustee for the representative of the 
deceased partner— ffnox v Gye, L.R. 5 H L. 656 (676). 

The directors of a company are not trustees; see Note 108 below. 

Where a mortgagee m contravention of the terms of O 34, rule 14 
of the C P. Code has attached the mortgaged property and brought it 
up to sale and purchased It himself, he does not ^come a trustee for the 
mortgagor in respect of the latter's equity of redemption so as to enable 
the latter to bring a suit for redemption at any length of time — Utfam 
Chandra v Re/ Krishna. 47 Cat 377. 414 (F B.), 24 C W.N 229 

Co-Acirs . — If one heir of a deceased person recovers the debt due to 
the deceased on behalf of all the other heirs, he does not thereby become 
a trustee for the others. A suit brought against him by the other heirs 
for their share of money is governed by Art 62 and not by this section — 
Amina v. No}munnissa, 37 All 233 (240), 13 A.L.J. 255, 27 I.C. 712. 

lOS. Who is a trustees — The mohant of a muff is a trustee 
of the mutt properties— Deivastkamam v. ral/iammaf, 37 M L J. 231, 52 
1C. 914; Ram perkash v. Anand. 43 Cal. 707 (PC.); Basudeo v 
MohanI Jugal Kishore, 22 C.W.N 841 (P.C.), Bafutn-omi v I’enkals- 
suami, 40 Mad 745 See the new second para. 

A suit for the ^eco^ery of balance of money adianced b> the plaintiff 
to the defendant nho »as his scrs-ani for the purpose of erecting build* 
ings, the money having been eninisted to the defendant to be accounted 
for by him, skill not be barred by limitation, for the matter u as of the 
nature of a trust— A'crain Doss v, AljAan>/j Mahfab Chunier, 19 \r.R. 
174. Where propert) Is ^esfed in a person panly for chari’able purposes 
and partly for the benefit of ethers, and be Is bound to use It fer such 
purposes and not for his o»n adsantage, he Is a trustee with-n t*'e 

L, 6 
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jneaning of this section — Syud Shah Alleh v. Bibee Nuseebun, 21 VC'.R. 
■415 (416). Where immoveable property uas given possession of to the 
defendant to sell the crops, to pay the Government dues and to account 
for the profits to the plaintiff on his claiming them, it was held that the 
defendant was not a depository but a trustee of the property — V'itjf v. 
Ram Chandra. 7 B.H C R., A C., 149. 

Where A handed to the defendant the key of his place of business 
and requested him to take charge of his goods and outstandings, to pay 
certain specified debts out of them and to apply the residue for the 
benefit of A’s family, a good trust was created at any rate as far as 
Ihe debts were concerned— Suddaioot v. Ram Chunder, n Cal. 620 (628). 

Where certain jewels were in the possession of the defendant and he 
agreed under a w-ntten instrument that the plaintiff should enjoy the 
jewels for her life and that after her death they should be divided among 
the defendant and the other ponies to the instrument, held that the 
defendant was an express trustee of the jewels for the plaintiff and that 
a sun by her for the jewels or their value fell under this section— 
Kishtappa Chetty v. Lakshmt Ammal. 44 M.L.J 431, 72 I C 842, A.I R. 
J923 Mad. S78. 

A Receiver appointed under ihe order of the Court is a trustee — 
Seogram v. Tuck, 18 Ch. D. 296. 

Where a person sentenced to traasponation for life makes over his 
properties to be managed by his brother or other near rehitives, and 
requests the Revenue authorities to have these propenies transferred In 
the name of the latter, such transfer is in the nature of a mist — Hait 
Jlam V. Durga Prasad, 5 AH 608 <612). 

Under section 69 of the Transfer of Property Act the money received 
by a mortgagee arising from sale of the mortgaged property m pursuance 
of a pouer of sale should be deemed as held by him in trust to be 
applied in the manner directed io that section See also Ho/i Abdul 
Rahman V. Noor Mahomed. I6 Bom. 141 (144). In England also, where 
the mortgagee has exercsed Ihe power of sale in good faith and without 
collusion, he is only a trustee for the mortgagor in respect of the balance 
of the sale-proceeds — ll’arner v. Jacob, 20 Ch. D. 220. 

A trustee de son tort is in the same position as an express trustee, 
and a suit for accounts in respect of trust property in his hands comes 
under this section— DhanpJt v. Mohesh Nath. 24 C.W.N. 752 (755), 57 
l.C. 805. But Ihe Allahabad High Court is of opinion that section 10 
does not applj- to a suit for account against a trustee de son tort : such 
a suit Is governed by Article 120— Befwn Laf v. Shiv Naram, 47 All. 17, 
22 A.L.J 866, A.I.R. 1924 AH. 884 (dissenting from 24 C.W.N. 752). 

A person who is once in possession m a fiduciary character does not 
cease to hold in that character merely because it becomes uncertain who 
is the actual person to whom he has to account— Lje/f v. Kennedy, 14 
A.C. 437. 
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106. Government:— The Government and the Secretary of 
State cannot be trustees— A'mfoch v. Secretary of Slate, L.B. 15 Ch. D 
1, at p. 9. The fact that the Government look possession of a property 
(a Khoti village) originally with the iatention of keeping it oniy untii 
the rival claimants to it established their claim in the Civil Court, cannot 
imply that the Government agreed .to hold the property in trust for an 
Indefinite time on behalf of the rightful owner. This section cannot 
apply to the case, and a suit brought to recover the property which was 
for fifty years in the possession of the Government was barred — Secretarv 
of Slate V. Sakharam, 24 Bom. 23. The Government by directing the 
Court of Wards to take charge of an estate during the minority of the 
next ciaimant does not constitute Itself a trustee for the rightful owner — 
Palkonda Zemindar v. Secretary of Stale. 5 Mad. 91 (F B.) affirmed on 
appeal in Vtztaramarazti v. Secretary of Stale, 8 Mad 525 (P C ) 

This section will not apply to a suit against the Secretary of State 
to recover the surplus proceeds of a sale for arrears of revenue The 
Government is not a trustee in respect of such money-^ecrclary of Slate 
V. Fazal Ah, 18 Cal. 234; Secretary of Stale v. Guru Proshad, 20 Cal. 51 
<F.B.) See also Chandra KoU v. £ P. Chapman. 32 Cal 799 (at p. 813) 
where it was held that the Government was not a trustee in respect of 
certain G P. notes which were paid Into Court under a consent decree 
and subsequently lost. The Judge remarked that the Comptroller-General 
or any other officer charged with the payment of the obligations of the 
Government could not be regarded as a trustee; their duty was simply 
to pay the debts of the Government in a certain way. He further held 
that there had been no vesting m trust for any purpose in the Registrar 
of the Court, and the G P Notes could not regarded as trust 
property. 

But under certain exceptional circumstances the Government can be 
a trustee within the meaning of this seaion Thus, it was held in Secre- 
tary of Slate V. Bapuji Mobadev. 39 Bom 572, 31 I C. 277, that money 
lying in deposit m the Government Treasury as surplus sale-proceeds was 
money ^ested in Government in trust for a specific purpose, and a suit 
to recover the money was not barred by any length of time. The facts 
of the case are that one Chinto Mahipai of Satan, ancestor of the plainufl, 
owed money to one Sheik Mufatl of Aurangabad and in order to satisfy 
that debt Shnmant Partapsing Maharal, tbe then Raja of Saiara, caused 
Chinto Mahipat’s immoveable property to be sold In 1835 and out of the 
sale proceeds the debt was paid off and the balance of Rs. 1793 was 
credited in the Coi-emmem treasury in the name of Chinto Mahipat. 
After many years the plaintiff who stood in the shoes of Chicto Mahipat 
sued for the money, and It w-as held that the East India Company, as well 
as the Government of India who succeeded It, was a trustee (following 
ircfsh V Sccrtlary of Stale for India (1863) 10 H L.C. 367). The 
same >iew has been expressed in a Madras case, tbe facts of which 
are peculiar and interesting. After tbe administrat-cn of Tanjore was 
taken oi-er by the East lni.a Company, aa agreemcat was entered into 
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in 1824 between the Company and the creditors of the deposed Raja for 
payment of debts due to them from the Raja In accordance with this 
agreement bonds were issued to the creditors in 1845 including the suit- 
bond in favour of the 'plaintiff’s ancestor. In 1853 and 1858 the East 
India Company and its successor the Covernirient of India had published 
notices for payment of the bond debts on tender of the notes and declared 
that interest would henceforth cease The plaintiff issued a notice of 
demand in 1916, and Instituted the present suit in 1919 against the 
Secretary of State, who pleaded the bar of limitation Held that the East 
India Company and its successor the Government of India had become 
trustees for a specific purpose under the agreement of 1824 for the dis- 
charge of the bonds issued m pursuance thereof, and the suit was not 
barred by limitation (section 10) — Secretary of State v. Radhika Prasad 
Bapuli. 46 Mad. 259, 44 M.L.J. 685, 74 I.C 785, A.I.R. 1923 Mad. 667. 

107. Executor, Admmisiralor • — This section will apply to 
an executor only if he is a trustee for a specific purpose; the mere 
appointment of a person as an executor does not make him a trustee — 
Damodar v Dayal, 4 I.C. 283, II Bom.L.R 1187; Gafanan v. Waman, 
12 Bom L.R. 881, 8 I.C. 189 (190); Nagaraihnammal v. Namasivaya, 5 
I.C. 832; Baroda v, Gajcndra, 13 C.W.N. 557, Kherodemoney v Doorga- 
money,’ 4 Cal. 455 (468). There is no authority for converting an 
executor into a trustee by anything like a performance of his duties qua 
executor— /amnarfas v. Damodardas,' 29 Bom L.R. 418, 103 I.C. 225, 
A.I R. 1927 Bom. 424. Whether an executor is a trustee for a specific 
purpose depends upon the facts of each case— Domoiar v. Dayal, 1 1 Bom 
L R 1187. Where the executors m a will were expressly called trustees, 
and were entrusted with the testator’s property for certain definite purpose, 
held that this section applied— Dhun/isftaw v. Sorabji, (1896) P.J. 572. 
Where certain property was by will vested in executors to pay legacies 
and the residue to the testator’s widow who sued for administration of her 
share and for a declaration that certain lease granted by the executors tn 
themselves was void against her, it was held that the suit was within this 
section as the property was vested in the executors in trust for a specific 
purpose, viz., to pay legacies etc — Ntsfanni v Nundoial, 30 Cal. 369. 
Where a will gave no directions as to the disposition of the residue, the 
executors were not trustees of the residue for a specific purpose — Nanalal 
V. Harlochand, 14 Bom. 476. 

In England also, the executor Is not an express trustee even for a 
legatee — Evans v. Aloore, [1891] 3 Ch. 119. An executor is in general a 
constructive trustee only, although popularly described as a trastee, and 
while and so long as he is but a constructive trustee, the lapse of time will 
operate to bar the legacy — Evans v. Moore, (supra); In re Mackay, (1906) 

I Ch. 25. That is to say, only an express trust, and not a mere con- 
structive trust, will suffice to prevent the bar of time running against a 
legacy. An executor Is always a trustee. In a sense, for creditors and 
legatees because he holds the personal estate for their benefit and not for 
his own benefit, but such a trust is not an express trust, and does not 
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exclude ihe application of the bar of time — Evans v. Moore, (supra) 
The ordinary direction in a will to the executors (whether or not being 
also trustees of the will) to pay the debts and the legacies, creates no 
trust for their payment; and the mere use of the word ‘trust’ in the 
bequest to the creditors (upon trust to pay the debts and the legacies) 
will not, without more, create a trust either for the creditors or for the 
legatees; in either case the lapse of time will be a bar to the legacy — 
Cadbury v Smith, (1869) L.R. 9 Eq. 37. Neither an executor nor an 
administrator becomes an express trustee for a legatee merely because his 
• duties as such are performed and he retains moneys on behalf of those 
claiming the estate. He docs not become a trustee by the performance 
'Of his duties qua executor. In other words, when the debts and funeral 
expenses are paid, he does not become a trustee for the residue — In re 
Mackay, [1906] 1 Ch 25 (30). 

An administrator in whom no special trust is vested for a specific 
purpose is not a trustee — fanardhan v. Jankibati, 2 P.LJ. 642 (M9). 

108. “Veslod”:— Vesting Implies that some one has an estate 
In the subject matter of the alleged trust, not merely that he has power 
to charge it or direct how it should be disposed of — Dickenson v. Teasdale. 
1 D«G & S 52; Coverdale v. Cftarlfon, 42 Q.B D. 120. Therefore, 
the iireetors of a company are not trustees, because they are not persons 
In whom the property of the company may be said to have been vested 
under this section— fftfthuJM'jr Tradtng Co. y Vtrehand, 18 Bom 110; 
Deufet Ram v Bharat Salional Bank, S Lah 27 (31); Bank of Altiffcn Ld. 
V. Hokum Chand. 71 I C 899. A I R 1933 Lah. 58 .But see New 
Fleming S & \V Co v. Kessowii, 0 Bom 373 (393, 394). Where the 
properties of the company did not come into the hands of the directors, 
they couH not be said to be trustees— 9 Bom 373 (399) So also, the 
liquidator of a company is not strictly speaking a trustee for the creditors 
but is merely an agent of the company — Knowles v 5co/f. [1891] 1 Ch 
717 The karta of a joint Hindu family .s not a trustee, because the pro- 
pertv cannot be said to have vested in him— Bisn-ambhor v. Giribata, 
25 C W N. 356. 32 C L J 25- The word ‘vest’ is not an appropriate 
term to describe the position of a Hindu excentor, the m<*te appointment 
of a person as executor to a Hindu does not cause any property to vest 
in him at all; if as executor he Is entitled to hold the property, he holds 
It only as manager— Khfrodcfnoufjr v. Doorgamoney, 4 Cal 455 (465). 
See Note 107 abo^c A minor girl inherited property from her materraJ 
prandtaiher. The father of the miner took charge of the property and 
managed It. More than six years after attaining majonry, the daughter 
sued her father to rceo\er moneys not accounted for, and claimed that 
the suit v.as not barred, as section 10 applied to the ca<e. Held that 
the father simplv managed the property, and there was In fact no trust 
In th's case, but by Ms acts he had only Incuntd obligations s'mIlaT to 
those of a trustee The propertv did not ‘vest* In him as trustee; the 
«ord *vc<t’ Implies that the prepeny becomes in law the preperty of the 
trus'ee— .Mj Thein x U Po. 3 Rang. 206. A.I R 1925 Rang 2*9. M I C. 
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297. But the Madras High Court Is of opinion that the word 'vesting'" 
simply means “properly having control of the property” — Kishiappa v. 
Lakshmi, 44 M.L.J. 431, A.I.R. 1923 Mad. 578; Pachaiyappa v. Sivakami, 
49 M L.J. 468, A.I.R. 1926 Mai 109, 91 l.C. 671. 

D executed a trust deed which contained this provision . “In order- 
to prepare a list of my debts, the trustees shall ascertain the same by 
looking into my books of accounts and they shall not admit any debt 
without rokur, hat-ekitia or hundi bearing the signature of myself or my 
gomastas, or without decree.” It was held that in the absence of evidence 
that this deed was communicated to the creditors, it did not create a 
trust in favour of the creditors, but enured only ^r the benefit of the 
executant ; that therefore the plaintiff, a creditor, was not entitled to 
rank as a beneficiary under it; and that it did not create a trust in his 
favour so as to take out of the operation of the Limitation Act a claim 
that otherwise fell within it — v. Moharaj Bahadar, 25 Cal. 642. 

It is open to a person to create a trust empowering another to go 
to a certain place for the purpose of acquiring land for him, and the land 
so acquired would become vested in the trustee from the moment of its 
acquisition, and the trust would fasten to that land exactly as if It had' 
been vested In the trustee at the moment of the creation of the trust. 
The absence of the property at the date of creation of the trust does not 
affect the applicability of section 19— Harifiar Prasad v. Kesko Prasad, 

S P.L.T. Supp. 1, A. I R. 1925 Pat. 68. 

Religious endowment • — See the second para, recently added 

by the Indian Limitation Amendment Act 1929 (Act I of 1929). Prior-' 
to this enactment it was pronounced by the Judicial Committee that in 
cate ol a religious endowment, whether under the Hindu or the Moham- 
madan law, the dedicated property couM not be said to have been ‘vested’ 
in the shebait or mutwalli; whatever property be held for the idol or- 
the institution, he held merely as manager with certain beneficial interests 
regulated by custom or usage. Under the Mahomedan law, the moment 
a wakf was created, all rights of property vested in Cod Almighty — 
Vidya Varutki v. Baluscmi. 44 Mad. 831 (P.C.'), A I.R. 1922 P.C. 123, 

65 l.C. 161.. Neither the so/fadanashia nor the mafwalfj had any right 
in the property belonging to the wakf; the property was not vested in 
him, and he was not a trustee in the technical sense-— 4Wur Rabim v. 
Narain Das, 50 Cal. 329 (P.C.), 28 C.W.N. 121, 25 Bom L R. 670. 44 
M.L.J. 624. 1923 P.C. 44, 71 I C. 646 These decisions were followed 
in Oanga Prasad v. Kaladananda, 30 CW.N. 415, 94 l.C. 235, A.I.R. 
1926 Cal. 56S; Jaiskih Madko v. Tkakur Cal Ashram. 50 All. 265. 

25 A.L J. 1047, A.I.R. 1928 All. 134, and other cases. The Privy Council 
rulings, however, did not find favour in India, as they were opposed to 
the View generally prevalent in the Courts. The Civil Justice Committee 
thought it necessary to eounlcract the effect of these rulings, and recom- 
mended that “in view of certain recent decisions the alienation of property 
vested in the head of a reli^ous institution raises special problems for- 
limitation purposes and should be specifically provided for" (Civil Justice 
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Committee Report, p, 496) Accordingly a Bill was prepared tn 1927 
(Council o( State Bill No. 8 of 1927), to make the necessary amendments ' 
in the Limitation Act, and this Bill passed into law as Act I of 1929. 
The Statement of Objects and Reasons runs as follows • — 

“The (Civil Justice) Committee’s recommendation refers, it is under- 
stood, to the decisions of the Privy Council in Vidyavaruthi v Balusami 
(44 Mad. 831) and Abdar Rahim v. Narain (50 Cal. 329), which lay down 
that a Dharmakarta, Mohani or manager of a Hindu religious property 
or the Mutwallt or Sajjadanashin in whom the management of Muhammadan 
religious endowments is vested are not trustees within the meaning of 
the word as used in sec 10 of the Limitation Act, for the reason th<it 
the properly does not vest in them Ihe result is that when a suit is 
brought against a person, not being an assign for valuable consideration, 
endowments of this nature are not protected. The Committee's recom- 
mendation is that section 10 of the Act should be amended so as to 
put Hindu and Muhammadan religious endowments on the same footing 
as other trust funds which definitely vest in a trustee. After consulting 
the Local Governments, the Government of India have come to the 
conclusion that Hindu, Muhammadan and Buddhist religious as well as 
charitable endowments should be included within the scope of section 10 
of the Act. The Bill gives effect to this conclusion “ {Gazette of 
India. 1927, Part V, p 223). 

109, Specific Purpose • — The phrase "trust for a specific 
purpose’’ in this section 1$ merely a more extended mode of expressing 
the same idea as that conveyed by the expression "express trust" in 
English law — Vundravaades v. Cursondas, Zl Bom 646 (665); Mathundas 
V. Vandrawandas, 31 Bom 222; Ktsiappa Chetty v. Lakshmi. 44 M L.J. 
431, 72 I C 842, A 1 R. 1923 Mad 578. Ramacharya v Snnivasocharya. 

20 Bom L R. 441, 46 I.C 19 (20) It Is used in contradistinction to 
trusts arising by implication of law. trusts resulting and trusts constructive 
— Bfturflbftai v. Bat Ruxmani. 32 Bom. 394. See also AJoosabAaf v. 
Torooblifli, 29 Bom 267. 

The words "in trust for a specific purpose" arc intended to apply to 
trusts created for some defined or particular purpose or object as distin- 
guished from trusts of a general nature such as the law imposes upon 
executors and others «ho hold recognised flduciar>’ positions They are 
used in a restnctne sense and limit the character and nature of the trust 
attaching to the propcrt) »hich is sought to be followed— Creender v. 
.Marlinfosh, 4 Cal 807 To create an express tru't within the meaning 
of this section, it must appear cither from express »ord» or clearly from 
the facts that the rightful c»ner of property has entrusted the properly 
to the person alleged to be a trustee for the discharge of a particular 
tbiigaiion— Barlal v. Djaljf. 4 All 187. It Is rot recessary that sn 
express declaration should be proved In England infere"ces dn»n from 
the conduct of the panics have been heU suPioent to establish aa express 
trust, and the same principle should apply to iru$*s for a spccsPc purpo<c 
wlih'n the meaning of sec. 10 of tbe Lin'tation Act— Hiri'-ar Przssi v. 
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Kesko Prasad, 5 P.L.T. Supp. I, A.I.R. 1925 Pat. 6S A specific purpose 
is a purpose that is either actually and spectficaily defined in the terms of 
the deed by which the trust is created or a purpose which fiom the 
specified terms can be certainly affirmed — kJakomedsa v. Kbadirsa, 29 Bom. 
L.R. 241, A I.R. 1927 Bom 398, 103 I,C. 418; Secretary of State v. 
Raihika Prasad BapuU. 46 Mad. 259 (290), 44 M.L J. 635, A I.R. 1923 
Mad. 667, following Khaw Sim Tek v. Chuah Rooi. 49 I A. 37 (43), 26 
C.W.N. 495. A. I.R. 1922 P-C. 212, 102 l.C. 832. 

Where a testator b 3 - his will dedicated two of his properties to his 
family deity and at the same time appointed hts two wives and his adopted 
son as shebaits, executrices and executor, they were clearly persons m 
whom the estate became vested in trust for a specific purpose within the 
meaning of this section — Charu Chandra v. Nahush Chandra, 36 C.L.J. 
35. 50 Cal. 49 (66), 74 I C. 630, A.I.R. 1923 Cal. 1. Two trusts were 
imposed upon the defendant; he was first of all under a trust to utilise 
part of the proceeds of a property for the expenses of a darga. and there 
was a second trust to pay a certain share of the surplus proceeds. Held 
that the second trust was an express trust under this section, as the 
properly was vested m trust in the defendant for a specified purpose, 
vis , the purpose of division of surplus profits— Alufiomeisa v. Khadtrsa, 
29 Bom LR, 241, 103 l.C. 418, A.I R. 1927 Bom 398. Where a 
widow handed over a certain sum of money to her brother for the benefit 
and education of her two sons, and the brother applied part of the 
monej* for that purpose, but put the balance into his pocket, held that 
the money was vested for a specific purpose, and a suit for account and 
refund of the balance fell under this section and was not barred by any 
length^of time — Chi'ntamait v. Khanderao. 52 Bom. 184, 30 Bom. L.R. 
45, 107 l.C. 705, A I.R. 1928 Bom. 53 A sum of money was handed 
over by a husband’s father to the keeping of the wife's father as a fund 
constituting her palla or dowry in accordance with the usual practice 
prevailing in the caste. The fund was misappropriated by the lady's father 
and an action was brought to recover the same. Held that the property 
was vested in him for a specific purpose— Bhurabhai v. Bai Ruxmani, 
32 Bom. 394, 10 Bom. L.R. 540. In 1^ certain shares in a Company 
then formed was allotted to S. on the understanding that 120 of such 
shares should, on the amount thereof being paid by the plaintiffs to S, 
be transferred to the plaintiffs. In 1862 the plaintiffs completed the 
payment to S in respect ol the shares, and during his lifetime recei«d 
dividends in respect ol the said shares. S died in 1870 In a suit 
brought by the plaintiffs to compel S’s executor (defendant) to transfer the 
shares to the plaintiffs. It was held that the transaction between S and 
the plaintiffs did not amount to “a trust for anj- specific purpose" within 
the meaning of sec. 10, or to a trust at all, but only to art agreement ot 
which the plaintiffs were entitled to specific performance— 4ftmcd v. 
Adfcin, 2 Cal. 323. Where a debtor, who was Ignorant of the plaintiff's 
claim to the debt, paid the debt to the defendant, and the plaintiff brought 
a suit against the defendant for recovering the amount, it was held that 
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the money so received by the defendant was not held in trust for the 
plaintiff, as it was not vested for any specific purpose, and that the suit 
was not therefore protected from limitation but governed by article '61 — 
Arunachala v. Ramasamya, 6 Mad. 402 

P earned on a money-lending business, and entrusted the business 
to his brother-in-law S, who dealt with the properly of P until P’s death 
and even after that date remained fn possession of all his property. The 
property consisted of money bonds, promissory notes and mortgage-deeds. 
Shortly before his death, P had directed S to hold his property for the 
benefit of his wife and daughter, and ft also appeared in evidence that 
when S died in 1912 he informed P’s wife and daughter that his (S’s) son 
would continue to hold the property on their behalf P's daughter brought 
the present suit in 1921 against S’s son for an account. The contention 
was that the suit was barred by limitation Held that the property had been 
legally vested m P in trust, and the specific purpose of the trust was to 
carry on the money-lending business and to increase the estate by 
addition of profits by way of interest and to hand over the property when 
called on to P Section 10 therefore applied and the suit was not barred— 
Packaiyappa v. Sivakamt, 49 M.L J. 468. A.I.R. 1926 Mad. 109, 91 I.C 
671. L was a partner in the firm of R, and as such was entitled to 35 
shares of the Hongkong Mill and to a certain share of the commission 
earned by the firm as agents of the Mill. L retired from partnership and 
afterwards died, whereupon the present suit was brought by his executors 
against R to recover the share of L in the agency commission earned by 
the firm of R as agents of the Hongkong Mills. HHd that L’s share of 
the commission had become vested in trust for a specific purpose in the 
hands of R within the meaniog of this section, and therefore the plain- 
tiff’s suit was not barred by limilaiion — Norrondas v Narrondas, 31 Bom 
418. (The Rangoon High Court in 3 Rang 206 doubts the correctness 
of this decision and says that it is clearlv a case of constructive trust) A 
partition-deed entered into between two brothers recited that their deceased 
elder brother had entrusted a sum of money to them, and one of the 
two brothers undertook to pay the amount to the son of the deceased 
brotner on his attaining malonty, together with interest Held hat there 
was an express trust created in favour of the deceased brother’s son. and 
a suit brought by him more than three j'ears after attaining majority 
was not barred— Md Malhar v Kara Ronther, 20 L,Vf’ 546. A.l R 
1924 Mad 920. R5 IC 50S 

An executor who by the will is made an express trustee for certain 
purposes as regards some of the properties, cannot be regarded as "a 
trustee for a specific purpose" as to ihe residue of the properties fer »h'ch 
no direction was giirn to the exectror and no trust was dec'tred— .Vana/jf 
V Herlochand. 14 Bom 476. But mbere the whole of the lesfator's 
prepertv had been wted In the inis-ees. and t*’er earning out all the 
trusts under the will there was leif with Ihe m^seei a residue urd spesed 
of, in respect of which no trust was dee'arei. It was held that as i.hc 
wha’e of the tes’ator’s prrpens had been i-es’ed fn the tn:«*ees /or a 
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specific purpose, it was not necessary that the trust of the residue should 
be specified in words in the will, and therefore the residue should be 
treated as vested in the trustees. A suit by the heir to recover the residue 
would not be barred at all — Mojilal v Goanshankar, 35 Bom 49 Where 
a will vested the whole of the testator’s property in executors for certain 
purposes which eventually coaid not be carried out, it was held that the 
executors were not trustees for any specific purpose within the meaning 
of this section— Vandravandas v. Cursondas, 21 Bom. 646. Where a 
property is liequeathed to trustees for Mrtain purposes some of whiclr 
failed or are invalid, the heirs of the testator may be barred by the 
ordinary law of limitation from recovering the portion undisposed of, 
though they might still bring a suit against the trustees to compel them 
to properly administer the trusts that had no' failed — Hcmangini v. No&in, 
8 Cal. 788. 

110 . Resulting Trust This section does not apply where 
the object of the original trust being uncertain or undiscoverable, a 
resulting trust arises by operaiion of secs. 81 and 83 of the Indian Trusts 
Act, 1882— Afaffturodas v. Vandrawandas. 31 Bom 222, A resulting trust 
is not an express trust or a trust for a specific purpose under this section— 
Hcmangini v Nobin, 8 Cal 788; Kherodemony v. Doorgamony, 4 Cal. 
455 (470); Mahammad Habiballa v Safdar Hussein, 7 All 25; Casamally 
V. Currimbhoy. 36 Bom. 214 (234); Vandravandas Cursondas, 21 
Bom 646; Churcher v. Marlin, (1889) 42 Ch D 312 (318); end a 
person claiming under a resulting trust may be barred by the ordinary- 
law of limitation (Art 142, 144) — 1 All 25; Mohammad Ibrahim v. 
Abdul, 37 Bom 447 (460); Casamatly v. Currimbhoy, 36 Bom. 214. 

Where the specific purpose (or which the defendant became a trustee- 
fails or is invalid, a resulting trust arises by operation of law in favour of 
Che settlor or his heirs, and a suit by them to enforce such resulting trust 
is not within the scope of this section, because the plaintiffs are seeking 
not to enforce the original trust, but to defeat that trust. They are suing 
for the purpose of invalidating the disposition in furtherance of which the 
trust was created — KkcrodmonCy v Doorgamoncy, 4 Cal. 455 (465) ; 
Hemangini v. Nobin, 8 Cal. 788; Con-asji v. R. D. Seine, 20 Bom 511 p 
Afatfturjias v. Vandrawandas, 3 | Bom. 222; Guizdri AIol v. Kishan Chand, 
132 P.R. 1907; Mahomed Jbrahm v. Abdul Lalif, 37 Bom 447. 

111 . Implied Trust : — Implied trusts, or such trusts as the 
law would Infer merely from the existence of particular facts or fiduciary 
relations are excluded by this sectron — Kftirodmoncy v. Doorgamoncy, 4 
Cal. 455; Lakhraj v. Assamal, 27 I.C. 332, 8 S.L.R. 132; Hemangini v. 
Nobin, 8 Cal, 788; Mathura^ v. Vandrawandas, 31 Bom. 222; Robsorr 
V. Adminisiralor-Ceneral, 30 P.L R 503, A.I.R. 1929 Lah. 753 (757). 

112. Constructive Trust :~Section 10 applies to cases of 
what in English law are called express trusts, and not to constructive 
trustj. The doctrine of the well known case of Soar v. Ashwell, (1893J 
2 Q.B. 390, viz. that the rule of limitation will not be applied to certain 
kinds of constructive trusts, has no applicability to India — Rdia of RamnaiT 
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V. Ponnutami, 44 Mad. 277 <281), 40 M.LJ 52, 1021 M W N. 27. 
^Ifl Thein V, U Po. 3 Rang. 200, 50 I.C. 297, A.I.R. 1025 RanR. 2S9. 
Krishna Paltar v. Lakshni /Immal. 45 Mad. 415, 42 M L.J. 119; Robson 
V. Administfator^Gcncral, 30 R.L.R. 503, A.I.R. 1029 Lah. 753 (757). 
Thus, uhefc a person directs another lo ac<iulre property for him (the 
person directing) and lumishta some money for the purpose, but alter 
some time he withdrau-s from the venture completely, but the person 
directed continues his exertions and entirely as the result of those exer- 
tions acquires the property, there Is only a constructive trust, and sec- 
tion 10 does not apply— WariAar Prosad v. A'rsfto Prosed (Dumraon 
Case), 5 P.L.T. Supp 1, A.I.R. 1925 Rat. 63. In one Allahabad case, 
however, which was really « hard case, the principle of this section was 
applied lo a constructive trust. In that case, B and D, father and son, 
were jointly entitled to a moiety of certain property; B's brother E, 
and E’s son K were jointly entitled to the other moiety. B and D were 
transported for life. Thirty years after (B having In the meantime died), 
D returned from transportation, and asserted Ws right to a moiety against 
a person deriving his titie from E and K, who had taken possession of 
the whole It was held, looking to all the circumstances of the case, 
that E and K had taken possession subject to a constructive trust in 
favour of 0 and D, and that accordingly D was entitled to assert his right, 
and no limitation could affect h—Durga Prasad v. Asa Ram, Z All 361. 
This case should not be treated as laying down any general principle to 
be applied to all cases of constructive trusts; and Straight J who gave 
judgment in this case admitted lo a subsequent case (5 All. 608 at p. 614) 
that his remarks In the previous case should be taken as conffned to the* 
particular circumstances of that case. , 

In England also, the bar of time runs in favour of a trustee where he 
Is only a trustee constructively— Hovenden v. Lord Annesley, (1806) 2 Seh. 
& Lef. 633 So also, the bar of lime runs in favour of a trustee who is only 
a trustee by Implication' of law upon some doubtful equity — Townshend 
V. Townshend, (1783) 1 Br. C. C. 550. Where the trust is not an express 
trust but is only a constructive trust, or the alleged express trust is In 
fact the point in dispute, the time runs in favour of the trustee — ^4fforney- 
General v. Fishmongers’ Co., (1841) 5 My. & Cr. 16; Beckford v. Wade, 
(I8U) 17 Ves. 87; Townshend v. Townshend (supra). 

113. Trustee not validly appointed This section 
applies even though the trustee was not validly appointed ; and the defen- 
dant cannot plead the bar of Knutation—Subramania v Sabba 25 M.l.]. 
452, 21 I.C. 421. 



THE INDIAN LIMITATION ACT 


[Sec 10. 


speciRc purpose, it was not necessary that the trust of the residue should 
be specified in words in the will, and therefore the residue should be 
treated as vested m the trustees. A suit by the heir to recover the residue 
would not be barred at ail — Mo/i/al v. Gourishankar, 35 Bom. 49. Where 
a wiil vested the whole of the testator's property in executors for certain 
purposes which eventually could not be earned out, it was heid that the 
executors were not trustees for any specific purpose within the meaning 
of this section — Vandravandas v. Cursondas, 21 Bom. 646. Where a 
property is bequeathed to trustees for certain purposes some of whiefr 
failed or are invalid, the heirs of the testator may be barred by the 
ordinary law of limitation from recovering the portion undisposed of, 
though they might still bring a suit against the trustees to compel them 
to properly administer the trusts that had not failed — Hcmangini v. NobiO, 
8 Cal 788. 

110. Resulting Trust: — ^This section does not applj* where 
the object of the original trust being uncertain or undiscoverable, 9 
resulting trust arises by operation of secs. 81 and 83 of the Indian Trusts 
Act, 1882 — Mafhurodas v. Vandrawandas, 31 Bom. 222. A resulting trust 
is not an express trust or a trust for a specific purpose under this section— 
Hemangini v. Nobin, 8 Cal. 788; Kherodemony v. Doorgamony, 4 Cal. 
455 (470); Mohammad HabibuUa v. Safdar Hussein, 7 All 25; Casamally 
V. Currimbhoy, 36 Bom. 214 (234); Vandravandas v. Cursondas, 21 
Bom 646; Churcher v. Alarfm, (1889) 42 Ch. D. 312 (318), and a 
person claiming under a resulting trust may be barred by the ordinary- 
law of limitation (Art. 142, 144)— 7 All. 25; Mohammad Ibrahtm v, 
Abdul. 37 Bom. 447 (460); Casamally v. Currimbhoy, 36 Bom 214% 

Where the specific purpose for which the defendant became a trustee 
fails or IS invalid, a resulting trust arises by operation of law m favour of 
the settlor or his heirs, and a suit by them to enforce such resulting trust 
is not within the scope of this section, because the plaintiffs are seeking 
not to enforce the original trust, but to defeat that trust They are suing 
for the purpose of invalidating the disposition in furtherance of which the 
trust was created — Kherodmoney v. poorgamoncy, 4 Cal. 455 (465)? 
Hemangini v. Nobm, 8 Cal 788; Cowasji v. R. D. Setna, 20 Bom 511 ~ 
Malhuradas v. Vandrawandas, 31 Bom. 222; Gulzari Mai v. Kishan Cband, 
132 P.R. 1907; Mahomed Ibrahim v. Abdul Latif, 37 Bom. 447 

111. Implied Trusl Implied trusts, or such trusts as the 
law would infer merely from the existence of particular facts or fiduciary 
relations are excluded by this section— HAiVodmoncy v. Doorgamoney. 4 
Cal. 455; Lakhraj v. Assamal, 2^1 I.C. 332, 8 S L.R. 132; Hemangini v. 
Nobm, 8 Cal. 788; Mathuradas v. Vandrawandas, 31 Bom. 222; Robsort 
V. Administrator-General, 30 P L R. 503, AIR. 1929 Lah 753 (757). 

112. Conslruclive Trusl:— Section 10 applies to cases of 
what in English law are called express trusts, and not to constructive 
trusts The doctrine of the well known case of Soar v. Ashtveli, [1893] 
2 Q B. 390, viz. that the nile of limitation will not be applied to certain 
kinds of constructive trusts, has no applicability to India — Rd/a of RamnaiT 



Stc. 10.) 


THE INDIAN LIMITATION ACT 


91 


V. ronnusami. ■14 Mid. 277 (281), 40 M.L.J. 52, 1921 M.VC'.N. 37; 
Afj Than v. U Po. 3 PanR. 206, 66 I.C. 297, A.I.R. 1925 RatiR. 269; 
Knshna Pattjr v. Ukshmi Anmal, 45 Mad. 415, 42 M.L.J. 119; Robson 
V. Administralor-Gcncral, 30 P.L.R. 503, A.I.R. 1929 Lih. 753 (757). 
Thus, skhefe a person directs another to acquire property for him (the 
person directing) and furnishes some money for the purpose, but alter 
some time he suthdravs from the venture completely, but the person 
directed continues his exertions and entirely as the result of those exer- 
tions acquires the property, there Is only a constructive trust, and sec- 
tion 10 does not apply — Harihar Prosad v. Kesho Prosad (Dumraon 
Case), 5 P.L.T. Supp 1, AIR. 1925 Pal. 68 In one Allahab.id case, 
however, which was reall\* a hard case, the principle of this section was 
applied to a constructive trust In that case, B and D, father and son, 
were jointly entitled to a moiety of certain property: B's brother E, 
and E’s son K were jointly entitled to the other moiety. B and D were 
transported for life. Thirty years after (B having in the meantime died), 
D returned from transportation, and asserted his right to a moiety against 
a person deriving his title from E and K, who had taken possession of 
the whole. It was held, looking to all the circumstances of the case, 
that E and K had taken possession subject to a constructive trust in 
favour of B and 0, and that accordingly D was entitled to assert his right, 
and no limitation could affect It— Durga Prasad v. .4sa Rom, i All, 361. 
This ease should not be treated as laying down any general principle to 
be applied to all eases of constructive trusts; and Straight J. who gave 
judgment in this case admitted In a subsequent case (5 All 608 at p. 614) 
that his remarks in the previous case should be taken as confined to the 
particular circumstances of that case. 

In England also, the bar of tine runs m favour of a trustee where he 
IS only a trustee constructively— Wovenden v Lord Anneslcy, (1806) 2 Sch 
& Lef 633 So also, the bar of lime runs m favour of a trustee who is only 
a trustee by implication of law upon some doubtful equity — Townshend 
V. Townshend, (1783) 1 Br. C. C 550 Where the trust is not an express 
trust but is only a constructive trust, or the alleged express trust is in 
(act the point In dispute, the time runs in favour of the trustee— /I fforney- 
Ceneral v. Fishmongers" Co , (1841) 5 My. & Cr IG; Beck/ord v IVade, 
(1811) 17 Ves. 87; Townshend v. Townshend (supra) 

113 . Trustee not validly appointed : — This section 
applies even though the trustee was not validly appointed: and the defen- 
dant cannot plead the bar of liroitation^ubramania v Su&ba. 25 M.L.J 
452, 21 I.C. 421. 

114 . Legal representatives — A new trustee succeeding 
to the office of a former trustee docs not succeed to him personally and 
cannot be said to be his legal representative within the meaning of this 
section— AlaijiAtam v. Thanikachalam. (1916) 2 M W.N 87, 34 I C. 945 

If the trustee is dead, a suit brought against his legal representative 
for following the trust property or for accounts is not barred by anv 
length of time It should be noted that if the suit against the legal 
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representative is to recover the specific trust property, sec. 10 applies and 
exempts the suit from the bar of limitation; but if the suit is not to 
recover any specific property but for compensation for loss of the property 
(the trust property having been sold by the trustee, or having disappeared 
and not being traceable), Art. 98 applies and the suit must be brought 
within 3 years. See Notes under Article 98. See also Chinfaman v. 
Khanderao. 52 Bom. 184, 30 Bom. L.R- 45, A.I.R 1928 Bom. 58. 

115. Assigns fob valuable consideration : — Section 10 
of the Limitation Act does not apply to a suit against those who assert 
their right under a bona fide purchase /or value — Maniklal v. Manchershi, 
1 Bom. 269; Halt Ram v. Durga Prosad, 5 All. 608. The period of 
limitation for a suit to follow property in the hands of assigns for valuable 
consideration is prescribed by Art. 134. 

The meaning of this section is to declare that as a general rule trust 
properties shall not be subject to any law of limitation, that no length of 
time shall bar an action to recover such property; but that when trust 
property finds its way into the hands of an assignee for valuable considera- 
tion, the ordinary law of limitation shall apply; the assignee shall have 
the same benefit as an ordinary purchaser of property, not trust property, 
would have— Chin/amoni v Samp se, 15 Cal. 703 

The words “assigns for valuable consideration” include lessees and 
mortgagees as well as purchasers— BcAarf v. Muhammad, 20 All. 482 (485) 

' (F.B.). It also includes auction-purchasers. A suit against an auction- 
purchaser acquiring trust property for valuable consideration at a sale in 
■execution of a decree is subject to the ordinary rule of limitation— 
Chintamoni v. Samp, 15 Cal. 703; Sabbaya v. Mahammod Musiapha, 32 
M.L.J. 85, affirmed by the Privy Council In 46 Mad. 751. 

A gratuitous transferee is not an assignee for valuable consideration, 
and a suit for following the property in his hands is not barred by any 
length of lime — Venkatachala v. Snranga ylmmai, 33 Mad. 1064. 

The defendant purchased from one of two co-trustees of a temple the 
right to manage the affairs of the temple and enjoy certain land which 
formed the endowment of the temple, and held possession of the land for 
more than twelve years. It was held that a suit by the other trustee to 
recover the land was barred by limitation under Article 134, the defendant 
being an assign for valuable consideration — Kannan v. Nilakandan, 7 
Mad. 337. Where the pfaimiffs, who were managers of a temple, made 
a gi/t of a portion of the temple property to the defendants in consideration 
■of the latter performing certain religious services at the temple, it was 
held that the latter were assigns for valuable consideration — Ramachar^-a 
V. Srinivasacharya, 20 Bom. L.R. 441, 46 I.C. 19. 

To be an assign for valuable consideration for the purposes of this 
section or of Art. 134, good faith is not necessary — Sabbaya Pandaram v. 
Mohammad Musljpho, 32 M L J. 85, 40 LC. 50; Ram Kana! v. Sri Sri 
Hari Narayan, 2 C.LJ. 546. The words 'good faith’ which occurred 
In this section in the Act of IS7I have been omitted In the Acts of 1877 
and 1908 See this subject fully discussed In Note 5C4 under Article 134. 
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117, Followinff in hU hands such properly The 
ft’ords "for the purpose of foMou'ing In his or ihclr hands such property" 
mean "for the purpose of rceo\*erIn8 the property for the benefit of the 
trust in respect of fthich if had been given" — Bsluant Rao v. Paran Ma!, 
6 All. I (P.C.); Mahomedia v. Khadtrsa. 29 Bom. L.R. 241, A.I.R. 1927 
Bom. 398, 103 I.C 418; therefore, where there is no question whether 
the property Is being applied or not to the purposes of the trust, and 
the suit is for the enforcement of the plamtlff’s personal right to manage 
It, this section does not apply — flafn-anf v. Puran Mai (supra) 

This section does not appl3* to a suit brought on failure of the oblect 
of a trust, to recover the money remaining in the hands of the trustee, 
for the plaintiff’s own benefit and not wuh the object of having such money 
applied towards the original purposes of the trust— Jasoda v. Parmanand, 
16 All. 256. A suit brought to vindicate the rights of the plaintiffs as 
co-trustees with the defendants and to protect their own interest, and not, 
except indirectly, the interests ol the temple, cannot be regarded as falling 
within this section— Ranga v. Baba, 20 Mad 398. 

Where a testator’s grand-daughter brought a suit as his heir and not 
under the will, against the executors of the will, for a declaration that she 
was absolutely entitled to the property of her grand-father and for an 
account, It was held that the suit was not one for the purpose of /ollowmg 
such property in the hands of the executors or trustees, and that as the 
plaintiff look no interest in (he property under the will, and the executors 
were not trustees for her and the properly did not vest in them for anv 
specific purpose in her favour, this section did not apply and she was only 
entitled to six years' accounts— >43 fshabm v Ebrahim, 32 Bom 364 
A suit to remove the trustees of certain debuiiur property, to establish 
the plaintiff’s claim to be appointed trustee, and to recover property Impro- 
perly dealt with by the defendant m breach of the trust, is one for “the 
purpose of following the property in the hands of trustees" and therefore 
limitation does not run — Sreenafh v Radfuz Nath, 12 C.L.R. 370 

A suit by the trustee to recover the property of a temple from sn 
ex-trustee who has been dismissed by the temple committee. Is within this 
section — Virasaml v. Subba, 6 Mad 54; Subrahmania v. Subba Naida. 
25 M.L.J. 452, 21 I C. 421. 

A suit against trustees for the purpose of charging certain property 
with the trusts declared by the author of the trust in respect of that pro- 
perty, and for an account, is a suit to follow property, and as such is not 
barred by any lapse of time — Harro Coomeree v Tarani, 8 Ca! 766. 

A suit to pret-ent a specific endowment from being di\erted from its 
legitimate object and to re-attach it to that object is within this section 
— Sathappayar v Periasami, 14 Mad. 1 ; Advocate General v. Bat Panjabai, 
18 Bom. 551. A suit against the manager of a Hindu temple for recover- 
ing money misappropriated by him falls under this section— «SffAa v. 
^Bbremonji:, 11 Mad. 274. The present manager of a Mutt Is entitled to 
sue the assigns of his predecessor in office on the ground that the assign- 
ment was in violation of his trust, and such a suit falls «ithin this section 
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~~Saihinama v. Saravanabaji, 16 Mad 266; Mahomed v. Ganapati, 13 
Mad. 277; Jamal v. Murgaya, 10 Bom. 34. A suit for a declaration and 
possession of certain properties instituted by the plaintiff against his father 
whom his maternal grandfather had appointed trustee for the benefit of 
the plaintiff and of his mother (who died about 17 years before suit) was 
not barred by limitation, as it came under this section — Selhu v. Krishna, 
14 Mad. 61. 

A suit by the dwaries of a temple for recovery of certain dues claimed 
by them as payable as remuneration in respect of their services in connec- 
tion with the temple is not a suit covered by this section. The plaintiffs 
are no doubt entitled, out of the proceeds of the property belonging to the 
temple, to certain payments in the nature of wages and remuneration, 
but they cannot be said to be bringing the suit for the purpose of following 
the trust property in the hands of the trustee— 5ri Sri Baidyanath v. Har 
Bait, 5 Pat. 249, 7 P L.T. 465, A.I.R. 1926 Pat. 205, 94 I C 826. 

"Or ihe proceeds Ihereof” : — It is not necessary that the suit 
should be to follow the original trust property only; for if the trust pro- 
perty has been tortiously disposed of by the trustee, the ceslul qae trust 
may attach and follow the property that has been substituted In the place 
of the trust property, so long as the metamorphosis can be traced— Taylor 
V Plamer, 3 M. & S. 574. 

117A. Suits under this section Sec. 10 of the old Act 
did not apply to a suit for accounf. Where the obiect of a suit by a 
cestui que trust was not to follow trust property in the hands of the trustee, 
but only to have an account of the property or the proceeds, section 10 
of the old Act did not apply and such a suit was governed by Art. 120— 
Saroda Prasad v. Brojo Nath, 5 Cal. 910; Shapur/i v. Bfttfea/i, lO Bom. 
242; Baroda Prasad v. Gajendra, 13 C.W.N. 557, 9 C.L.J. 383. In another 
"Bombay case it was held that a suit for an account of the trust property 
was the same thing as a suit for following the trust property in the hands 
of the frujfec— Cajanan v. IFoman; 12 Bom L.R. 881, 8 I.C. 189 (100) 
The present Act expressly extends the application of this section to suits 
for accounts — Dhanpat v. Mokesh, 24 C.W.N 752 (755). In England 
also, actions against express trustees claiming an account of the trust 
properly cannot be barred by the Statute of Limitation — J?oc/ie/oiicaulf 
V. Bosvstead, [1897] 1 Ch. 196 (208); North America Co v. ll'affcins, 
[1904] 1 Ch. 242. 

This section applies only to a suit for an account of the property which 
actually came Into the hands of Ihe trustee. But where it is 'sought to 
render a trustee liable for property which but for his wilful default or 
negligence would have come Into his hands, the ordinary law of limitation 
applies, and It Is not saved by this section — Tfiolasingum v. Vedachelayya, 
41 Mad. 319. 

This section prevents the period of limitation running, not only where 
the defendant had actually received money as trustee for which he had not 
accounted, but also where he held money in another capacity which he 
ought to have held as trustee. In such a case he cannot be heard to say 
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that he held it in the other capacity and not in the capacity of a trustee; 
and therefore in such a case section 10 will apply and prevent him from 
relying upon the Limitation Act. But a suit based on the failure of a 
trustee to reduce trust property into possession is barred under .this Act, 
notwithstanding sec. 10. A trustee is not liable for the acts or defaults 
of his predecessors. Trustees are relieved from Indefinite liability, except 
in cases of fraud or fraudulent breach of trust or cases In respect of trust 
property or the proceeds thereof still retained by trustees or previously 
received by them and converted to their own use — Doraivcla v. Adikesa- 
vc\u. 1922 M.W N. 620, A.I R. 1922 Mad. 409, 70 I.C. 87. 

118. Suits not within this section :~A suit by a legatee 
■who has receiwd a portion of the legacy, against the cvecufor, »o be put 
in possession of the remaining portion of the legacy, is not a suit falling 
under this section hut governed by Article 120 — Gaianan v Woman, 12 
Bom.L.R. 8S1, 8 I.C. 189 (190). A claim to vindicate the personal right 
■of a trustee to the possession or management of an immoveable property 
against another person claiming such right in the same character is not 
governed by this section — Karimsha v. NaUan, ^ Mad. 417; Giyana 
•Sambandha v. Kandasami, 10 Mad 375; Nilohandan v Padmanabha, 14 
Alad. 153; Sankaran v Krishna, 16 Mad. 456; Naihe Pufari v. Radha 
Sinode, 3 P L.J 327; Ambohvano Pandora v WwaiSrshy, 28 M.LJ. 217, 
20 IC 841. 


Where trust property was sold as the personal property of the trustee 
at an execution sale, and the auctiompurchaser was tn possession for 
more than 12 years, a suit by the successor of the original trustee against 
the purchaser for recovery of the property does not fall under this section 
but IS barred by the 12 j’cars’ rule — Subbaya Pandaram v. Mohammad 
Mastapha, 32 M L.J 85, affirmed by the Privy Counal m 46 Mad 751. 


11 . 


(1) Suits instituted in British India on contracts 
entered into in a foreign country 
oreiffn con- Subject to the rules of limita- 

tion contained in this Act. 


(2) No foreign rule of limitation shall be a defence 
to a suit instituted in British India on a contract entered 
into in a foreign country, unless the rule has extinguished 
the contract and the parties were domiciled in such 
■country during the period prescribed by such rule. 


119. Principle Sub-section (I) is a legislative enactment of 
the rule of International jurisprudence that “all suits must be brought 
Within the period prescribed by the local law of the country where the 
suit is brought, otherwise the suit trill be barred” — Story’s Conflict of 
'Laws, Sec 577, cited in Lallocbhoy v. RucLmabo^e, S M.I.A. 234 (at 
p 26^. “It is a rule of universal (or almost universal) application that 
iremedies as distinguished from rights are to be pursued according to the 
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law ol th« place \^here the action is institutes], which law is commonly 
called the lex fori. And the reason of the rule is, because Courts of law 
being instituted by ever^’ nation for its own Convenience, the nature of 
the remedies available therein and the times and modes of the proceedings 
therein are regulated by that nation’s own tidews of what is just and proper 
or expedient ; and it is not obliged, out of any comity to other coimtnes, 
to depart (in a matter of procedure) from its own notions of what is just 
or proper or expedient. And therefore, where an action is brought in one 
coxmtry upon a contract made in another, a plea of the stamte existing in 
the place of the contract is not a gcod bar la the general case” — Banning, 
3rd Edn., p. 11 ; Huber v. Steiner, (1833) 2 Bing. N. C. 202; Pardo v. 
Bingham. (1870) L.R 4 Ch. App. 735; Harris v. Qaine. (1870) L.R. 4 
QB. 653; Afhance Baafc o/ 5imJa v. Carey, (IBSO) 5 C P.D. 429. 

“The rule which applies to the case of contracts made in one 
countfi’ and put in suit in the Couns of another country appears to be 
this, that the interpretation of the contract must be governed by the law 
of the country where the contract was made, the mode of suing and the 
time within which the action is to be brought must be governed by the 
law of the country where the action Is brought”— Trimbey v. V/gnier, I 
Bing. N. S. 151. TThlle the Courts of almost all cisilized countries enter* 
tain causes of action which have originated in a foreign country and 
adjudicate upon them according to the law of the country in which they 
arose, yet such Courts respectively proceed according to the prescription 
of the country in which they exercise jurisdiction— Laloobftoj* v. RueJltna* 
bo>e, 5 M 1 A. 234 (at p. 266). In matters of procedure all mankind are 
bound by the law of the foram — Lope: v. Burslem. 4 Moo P.C. 300 

Although this section speaks of suits on contract only, yet the principle 

01 this section applies to all suits and proceedings. Thus, the execution 
of decrees of Courts of Native States transfetred to a Court of British 
India for execution is subject to the law of limitation which prevails in 
the latter Court — Hiifeoni v. Cyanendar, 14 Cal 570. 

120. Sub’section (2) • — This sub-section also follows the English 
law, according to which a foreign law of limitation is preferred to the 
lex fori on two conditions; ( 1 ) that the foreign law extinguishes the right 
or the obligation itself, and (2) that both the parties have resided in the 
country where such law prevails for the whole of the prescribed time. 
See Story's Conflict of Laws. sec. 5S2, 

It Is Immaterial whether the foreign law allows a longer or a shorter 
period. Provided that the foreign law does not extinguish the right under 
the contract, no effect can be given to such law — Haber v. Sleiner, 2 
Bing. N S 202. Vhere the remedy only is barred by the foreign law, 
a suit may be Instituted in the Court of British India U it is not then 
barred according to the Indian law of limitation — Hallatami v. Ponnusarni, 

2 Mad. 400; Narronji v. Mflgniran, 6 Bom. 103 



PART III. 

Computation of PERipo of Limitation. 

12, (1) In computing the period of limitation pres- 

E.elu.io» of tl™ in fot any suit, appeal or appli- 

legal proceeding!. calion, the day from which such 

period is to be reckoned shall be excluded. 

(2) In computing the period of limitation prescribed 
for an appeal, an application for leave to appeal, and 
an. application for a review of judgment, the day on 
which the judgment complained of was pronounced, and 
the time requisite for obtaining a copy of the decree, 
sentence or order appealed from or sought to be reviewed, 
shall be excluded. 

(3) Where a decree is appealed from or sought to 
be reviewed, the time requisite for obtaining a copy of 
the judgment on which it is founded shall also be 
excluded. 

(4) In computing the period of limitation prescribed 
for an application to set aside an award, the time requisite 
for obtaining a copy of the award shall be excluded. 

The periods of limitation prescribed in Schedule I are to be computed 
Subject to the provisions contained in this section — Dhonessur v. Roy 
Gocder, 2 Cal. 336 (F B.). 

121. Sub-section (1) -—The meaning of the first paragraph is 
that the date ol accrual of the cause of actum should be excluded — Cfiinna 
V. Ramaswamy, 4 Al.H C.R. 409; Ganapati v. SUfiararna. 10 Mad. 292. 
“The reason of the rule appears to be this, namely, the law does not as 
a rule regard the fraction of a day, so much so that the date of the 
execution of a deed does not mean the hour or the minute of the day 
when the deed was delivered, but means the whole day; and similarly 
the day of the death of a testator 1$ the day of the death, and if it is 
necessary to reckon six months after the death, those six months will 
commence with the day next following the death" — Banning, 3rd Edn., 
p. 20; Lester v. Garland. (180S) |5 Ves 248; JKcbb v. fairmaner, (1838) 
3 M. & VC^. 473; Chambers v. Smirt. (1843) 12 M & T. 2; In re Railway 
Sleepers Co., (1SS3) 29 Ch D. 2(M. 

In computing a calendar month or jTar, it Is sufficient to ^ from one 
month or vear to the corresporidlng day in the next, and to exclude from 

L 7* 
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■computation the day from which the month or the year is calculated, 
so that two days of the same number are not included— Deft Waram v. 
Ishan, 13 C.L R 153 In a suit on a bond where a day is specified for 
payment, the period of limitation is to be computed from and exclusive 
of the day so specified, as being the day on which the right to sue accrued 
— Ram Churn v. Ina, 24 W.R. 463. In case of a pro-note, the date on 
which the pro-note is executed whl be excluded — Munshi Abdul v. Tara- 
chand, 6 B.L.R. 292. 

When a debt is acknowledged in writing, a new period of limitation 
runs under s. 19 from the date of the acknowledgment, and the day on 
which the acknowledgment was signed must be excluded In computing the 
new period of limitation, under sub-section (1) of section 12 — Jainarayan 
V. VithQba. 6 N L.J. 281, A.l.R. 1923 Nag. 143, 71 I C. 556. 

The day on which a minor attains his ma|ority must be excluded under 
this section — Jugmohan v. Luchmeshur, 10 Cal. 748 {751). 

In calculating the period of limitation for appeals and applications, 
the day on which the judgment was pronounced or order was made should 
be excluded — Deblcharan v. Mehdi Hussain, 20 C.W.N. 1303, 1 P.LJ, 
485 (489) ; Gu;ar v. Barve, 2 Bom. 673. See sub-section (2). 

Sub-section (2) This sub-section does not apply to an applica- 
tion for restoration of a suit dismissed for default. The language of the 
section is clear— Mohan Laf v Sher Muhammad, 93 l.C. 1023, A.l.R. 
2926 jour. 195. 

122. *‘Time requisite for copy” The 'time requisite for 
•obtaining a copy’ does not mean the time requisite by reason of the care- 
lessness or negligence of the applicant. That Is, the delay caused by the 
negligence of the party in applying for a copy or in paying the money 
Tequired for a copy cannot be excluded from computation— Rarvaff v. 
Bhola, 12 All. 79 In determining what Is the “time requisite” in sub- 
‘ section (2) of sec. 13, the conduct of the appellant must be considered, 
and no period can be regarded as requisite under the Act which need 
not have elapsed If the appellant had taken reasonable and proper 
steps to obtain a copy of the decree or order — Pramatha vt Lee, 49 Cal. 
•999 (P.C), 27 C.W.N. 156, 37 C.L.J. 86. The word ‘requisite’ is 
a strong word; it may be regarded as meaning something more than 
-the word ‘required’. It means ‘properly required’, and it throws upon 
the counsel or pleader for the appellant the necessity of showing that 
no part of the delay beyond the prescribed period is due to his default 
— /. N. Surly v. Chcttiar, 6 Rang 302, A.l.R. 1928 P.C. 103, 32 C. 
■W.N. 845 (849). Thus, where according to the rules of the High Court 
(original side) it is incumbent upon the appellant to make an application 
for the drawing up of the order appealed against, and the party who wanted 
to prefer an appeal applied for a copy of the order, but did not put In a 
tequlsition for the order being drawn up, and it was the respondent who 
applied for the drawing up of the order, held that the appellant has not 
taken reasonable and proper steps to obtain a copy of the order, and he 
is not entitled to a deduction of the period from the date of the application 
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lor a copy o! the order up to the date ol obtaining the copy— Kamruidin 
V. M. N. Mitter, 52 Cal. 342, 89 l.C. 277, A.I.R. 1925 Cal. 735. Any 
failure in reasonable diligence which produces unnecessary delay at one or 
more of the several stages In obtaining a copy of the decree, order or 
judgment, will disentitle the appellant to claim the whole of the time 
actually spent in obtaining the copy of the order. The time unnecessarily’ 
occupied is not time ‘requisite* within the meaning of this section— Saraf 
Chandra v. Upendra Naih. 54 Cal. 481, 103 I.C. 235, A.I.R. 1927 Cal. 
623. But a party is not to lose his right of appeal by reason of the neglect 
or delay of the officials who issue copies or who are required to give notice 
when such copies are ready — Sheogabind v. Ablakhl, 12 All 105. 

When the plaintiff allowed five days to evpire after the decree was 
signed before applying for a copy, and did not file his appeal, after so 
obtaining a copy, at the earliest opportunity possible but two days after, 
such a delay, being entirely unaccounted for, was not held to be “time 
requisite for obtaining a copy of the decree ” — Ramay v. Broughton, 10 
Cal 652 (660). 

This section docs not authorise the deduction of lime occupied in 
getting a fransfafion of the decree. Thus, where the decree of the first 
Court was drawn up in English, but the appellant wanted and obtained 
a vernacular copy of the decree, and filed it along with the memorandum 
of appeal Iti the lower Appellate Court, it was held that the time spent 
in obtaining the vernacular copy could not be etcluded in computing 
the period of limitation for the presentation of an appeal, in as much as 
the practice of the lower Appellate Court required an English copy of the 
decree to be filed with (he memorandum and not a translation thereof— 
Aluftammfld Amin v Chiragh. f24 P L R 1917, 39 I C 617 But if there 
has been extreme delay in the office In furnishing the translation, such 
delay may be a ground for extending the time — Daya Hour v Amrao Kaur, 
145 P R. 1883. 

An appellant Is entitled to deduct the time spent m obtaining a copy 
of the first judgment of the trial coun as well as of the judgment passed 
on review. Where the judgmcni passed on review does not give all 
the facts of the case but is merely supplementary to the first judgment, 
in as much as it modifies a portion of the first. It is necessary for the 
appellant to file copies of both the judgments, as the two must be regarded 
as one judgment, and the time 'spent In obtaining both the copies must 
be deducted— /jgin v Daalat. A.I.R. IP28 Lah. 7S5 (756), 112 1 C. 46. 

123. Computation of time requisite for obtaining 
copies : — The question as to when the period requisite for taking copies 
should begin, that Is, whether on the day the application for copy is made 
or on the day on which the folios and fees for the copy are deposited, 
IS a matter to be determined by the praaice of the Court— A’ofcm v. 
Bro/endra, 12 C L R 541 The general practice Is to count the period 
requisite for copies from the date of the application for the copy and not 
from the date of deposit of the fohos Thus, where a pany applied for a 
copy of the decree on the I5ih October and the Information as to the 
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number of fol:os required was supplied on the 18th November, and on 
the same day the party put in the folios, held that the time requisite 
for obtaining the copy of the decree was to be counted from the 15th 
October — Kali Sankar v. BatkaniOj 7 C W.N. 109. Where it was notified 
by the Court to the appellant as to the number of stamps and folios 
necessary for preparing copies of judgment and decree, and the appellant 
supplied them in time, but the Court subsequently asked for more folios 
which were not necessary, and which the appellant supplied after great 
delay, held that this delay in supplying the additional and unnecessary 
folios should not count against the appellant — Adarpnya v, Ramprotap, 
'30 C.W.N. 926, A.I R. 1926 Cal. 1105, 98 I.C. 748. According to the 
practice of the Oudh Chief Court, it is for the appellant to make the 
necessary calculation as to the fees necessary for the copy of the judg- 
ment, and to deposit the fees accordingly; it is not the duty of the office 
to make the calculation for the appellant, but only to check the calculation 
made by the appellant. Consequently, any delay caused by the error of 
the appellant in making the computation will not be included in the 
time requisite for obtaining the copy— Giiifar Pal v Nasishar, 2 Luck. 
447 (F.B.), A.I R 1927 Oudh 129, 101 I.C. 136 The delay m paying 
the fees after the estimate of the cost of paying has been communicated 
to the applicant counts against him. In such a case the “time requisite” 
will be counted from the date of deposit of the fees— Pflr&uh v. Bhola, 
12 All. 79 (82); Ram Asray v. Skeo Nandan. 1 P.llj. 573, 35 IC 868; 
Kaveribai v Chandrabkagabal, 4 C P.L R. 188; Deokt Lai v. Ramanand 
Lai, S P.L.J. 701 (70S), 59 I C. 179; Topandas v. Manager, 5 S L.R 47, 
10 I.C 210 The parties cannot, by unnecessary delay in putting in 
the requisite number of sheets of stamped ■pap**’ fof ibe copies, extend 
the period prescribed for appeal. But It would be grossly unfair to dis- 
allow the application If the requisite papers were not procurable, or if 
a mistake were made in calculating the number of sheets required — 
Cungadass v. Ram/oy, 12 Cal. 30. Sometimes delay might be caused In 
the receipt by the office of the estimated charges owing to the stamps not 
being procurable, or to the office not being open to receive payment of 
those charges when the estimate should have been complied with Such 
period of delay, as well as delays arising- from similar causes beyond the 
control of the appellant, and not being the result of any laches on his 
part, should be allowed in computing the time requisite — Becbi v. 
AhsanuUah, 12 All 461 (478, 491). The time requisite for obtaining a 
copy of the order appealed a^inst begins from the date on which the 
application for copy is made, and not from the date on which the appellant 
has made a requisition that the order should be drawn up and filed. 
Such a requisition does not bring the case within sub-section (2) of sec. 12 
— Nibaraa Chandra v. Martin and Co , 32 C.L.J. 127, 58 I.C. 408 (409). 

Under sub-section (2) the day on which the judgment is pronounced 
and the time requisite for obtaining copies are excluded from computation. 
But where an application for copies Is made on the same day the judgment 
is pronounced, that day cannot be excluded twice, once as the day on 
which the Judgment was pronounced, and the second time as one of the 



5ec. 12.] 


THE INDIAN LIMITATION ACT 


101 


-days requisite for obtaining copies. In such a case, the day on which the 
judgment is pronounced is excluded first, and then the time requisite for 
obtaining copies has to be excluded — Ata Muhammad v. Pir Khan, 75 I.C. 
1055, A.I.R. 1924 Uh. 599; Salam Singh v. Hira, 13 N.L.R. 89, 40 
I.C. 425. 

According to the practice of the Patna High Court, when several suits 
.are disposed of in one Judgment, In an appeal to the High Court only one 
copy of the judgment is required to be filed; but the time taken for 
■obtaining a copy of the Judgment will be deducted in computing the period 
of limitation for each of the several anatoguous appeals— flibf Umatul v. 
Jiam Charan, 1 P.L.T 562, 58 I.C. 991. 

The time requisite for obtaining a copy ends on the date when the 
■copy is ready fpr delivery and fjot when the applicant chooses to apply 
for Its dellveiT or actually lakes delivery — Gopal v. Bro/o Behmy, 9 
■C.L.R 293; Parbaii v. Bhola. 12 AIL 79; Kali Sankar v, Baikanta, 7 
■C.W.N. 109; Tolaram v. /aflcrkJion, 38 I.C. 464, 10 S.L.R. 165. The 
Important date Is not the date on which the appellant takes delivery 
hut the date on which the copy Is ready for delivery, provided he had 
notice that the copy would be ready on that date — Parbaii v. Bhola, supra ; 
and if an appellant falls to Inform himself of the date when the copy 
would be ready, and in consequence he does not obtain It when it is 
ready for delivery, the period of such delay 1$ not to be included In the 
time requisite — Sheogobirid v. AblakM, I2 AIL 105 What has to be 
regarded is not the time actually spent In securing the copies, but the 
time "requisite" for that purpose; therefore the appellant was not entitled 
to reckon out the days during which the copy of the judgment lay undeli- 
vered — Nur Muhammad v. Ram Das. 1919 P L.R 4, 50 I.C 760 

Where the appellant was instructed to attend Court on a particular 
■day to ascertain whether the copies were ready or whether any further 
advance of copying fees was required, and the appellant did not so attend, 
and did not on that day take any particular steps towards obtaining the 
copy, it was held that that day could not be deducted from the limitation 
-period as "time requisite for obtaining the copy ” — Lackman v. Kolya, 
12 N.L.R. 66. 34 1 C. 458. 

Defective application for copy • — A defective application for copy does 
not entitle the applicant to a deduction of time under this section. Thus, 
an application for copy of a decree was returned as the date of judgment 
or other particulars were not given. A subsequent application was put 
in. Held that the time that could be deducted was not the whole period 
of time from the puning in of the first application, but only the period 
•during uhich the second application was pending— Babo Laf v. Rampher, 
91 I.C. 425 (Oudh). See also S. B. 6- C. / Ry Co. v. Firm Ram 
-Sarup, A.I.R. 1927 Lah 59, 93 I.C. 942. But »here an application for 
copies of Judgment and decree was struck off for non-deposit of stamp 
papers and a subsequent application for restoration of the previous 
application was granted, the subsequent application was s continuation 
•of the former one— Bamano/a r. Sarayana. I8 Mad. 374. 
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124. Court closed when copy ready : — If the copying 
department of the Court is working during the vacation to make up 
arrears, under the special order of the District Judge, and the copy of 
the decree Is ready for delivery on one of these days and notice is 
posted on the notice-board that the copy is ready, the appellant is nor 
bound to take cognisance of this notice or to take delivery of the copy 
until the Court re-opens after the vacation ; he is entitled to deduct the 
time up to the date of re-opening of the Court— KAub Chand v. Harmukh, 
34 All. 41, 8 A.L J. 1095, 12 I.C. 183. But where in accordance with 
the High Court’s Rules, a notification had been published that arrange- 
ments would be made for granting copies during the vacation, held that 
all steps for obtaining copies must be taken during the vacation, and 
the period between the date on which the copies were ready for delivery 
during the vacation and the day of reopening of Court will not be 
deducted as time requisite lor obtaining copies — Appataswami v. I^arayana- 
swami, 36 M.L.J. 62, 49 I C 626 Where printing charges for copies 
were called for on the last Court day before the vacation, and they were 
paid only on the reopening of the Court, but there was a notification 
that arrangements would be made for granting copies during the vacation, 
held that the period of the vacation could not be deemed as part of the 
period requisite for obtaining the copies — Kadir Mohideen v SyctT 
Abubakkar. 36 M.L.J. 122, 50 I.C. 518 (519). 

125. Copy senl by post .—Where a copy of the judgment and" 
decree is applied for and sent by post in accordance with the rules for 
the supply of copies through the post, the period intervening between 
the completion and the despatch of the copies should be included In the 
time requisite for obtaining the copies. That is, the time to be allowed 
for granting copies should be calculated from the date of application up 
to the date when the copies are despatched, and not up to the date when 
the copies are ready for delivery — Allah Bakhsk v. Municipal Commiflee, 
27 P.L.R. 18, A.I.R. 1926 Lab. 223, 92 I.C. 966; Krishna v. Balia. 
8 N.L.R. 11, 14 I.C. 403; Paga v. Sadasheo. 8 N L.R. 172. 17 I C 624; 
Raghu V. Mandgia, 10 N.L.R. 139, 26 I.C 8I9;.GAui/a Singh v. SoAan, 

3 Lah. 280, A.I R 1922 Lah. 219, 69 I C. 818; Iqbal Jehan v. Mathura. 

6 O.L.J. 660, 54 I.C. 831 (Oudb). Even though the applicant could 
have got his copies several days earlier by presenting himself at the 
Court, he does not forfeit his claim to indulgence because he arranged 
to have the copies sent by post. These days cannot be excluded from 
computation under sec. 12, but they may be excluded in considering the 
question of indulgence under sec. 5 — Snpat v. Habdar, 2 O.W.N 678, 
90 I C. 115, A.I.R. 1925 Oudh 643. See also Madan v. Puran. A.I.R. 
1926 Lah M, 26 P.L.R. 738, 91 I.C. 6. The applicant for copy of the 
decree was not told when the copy would be ready; and after the copy 
was ready, It was kept in the office for 15 days, and afterwards sent by 
post to the applicant, who filed the appeal on the very day he received 
the copy. Held that the appeal ought to be accepted— Afitian v. Puran, 
supra. 
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126. Separate applications for copies of judgment 
and decree : — Where a party applies for copies of judgment and of 
decree at different times, the aggregate of the periods may be deducted 
under sub-sections (2) and (3) — Sefamban v. Raman^dban, 33 Mad. 256; 
Vellaiyammal v. Koolayanjia, 41 M.L.J. 273 ; Rajani Kanta v Kali Mohan^ 
21 C.W.N. 217, 38 I C 66; Macmillan and Co., Ld. v. Cooper. 48 Bom. 
292, 25 Bom. L.R 1309, A.I.R. 1924 Bom. 185; Timappa v Manfaya, 
48 Bom. 433, 26 Bom. L.R. 362, A l.R. 1924 Bom. 425; Jadunandan v. 
Hanaman. 4 P.L.T. 619, A.I.R. 1924 Pat 113, 77 l.C. 701; Narasimbula 
V. Secy, of Stale. 1912 M.W.N 1001, 17 l.C, 393, Raman Chetty v, 
Kadirvela, 8 M L.J. 148. The Punjab Chief Court once held that the 
mere fact that a party applied for copies of judgment and decree at 
different times, did not entitie him to a deduction of both the periods. 
An appeliant could deduct only the time actually requisite lor obtaining 
copies. The question whether, when it was open to a party to apply 
for both copies of judgment and decree at once, he could apply first for 
one and then lor the other, and claim to exclude the two periods as 
both requisite, was held to be a question of fact to be decided on the 
circumstances of the case, and not a question of law— Sfter Singh v. 
Prem Raf. 100 P.R. 1918, 48 l.C. 31. But m more recent cases, the 
Lahore High Court has held that the appellant is not bound to ash for 
both copies in the same application; and he is entitled to apply for copies 
of the judgment and the decree at two different periods, and to deduct 
the time requisite tor obtaining a copy of the decree as welt as the time 
requisite for obtaining a copy of the judgment under sub-sections (2) and 
(3) respectively— 4 h Muhammad v. Nathu. 163 P.R 1919, 54 l.C 879, 

1 Lah.LJ. 106; Kanshi Ram v Karam Narain, 3 Lah L J 166, 60 I C. 
259. A.I.R 1921 Uh 124 

Where some portions of these two periods overlap each other, the 
time overlapped should be excluded only once — Ra/ani Kanta v Kali 
Mohan, 21 C W.N. 217, 38 I C 66; Ramzan v Md. Ishaq. 47 All. 509, 
A.I.R. 1925 All. 436, 23 A.LJ 342; Raman Chetlt v. Rcdirvefu, 8 
M.LJ. 148; Macmillan and Co Ld. v. Cooper, 48 Bom. 292, 25 Bom. 
L.R 1309, A.I.R. 1924 Bom. 185; Sundar Nog v. Raghunath, 12 l.C. 
677; Badshah v. Pandurang. 26 N.L.R 66 (F B.), A.I R. 1930 Nag 113. 

Applications for copies of the judgment and the decree must be made 
before the expiry of the time for filing an appeal. Now, it is settled by 
authorities that the applications made at different times entitle the 
appellant to take advantage of the time occupied in obtaining copies of 
both judgment and decree. Hence, if the time requisite for obtaining 
a copy of the Judgment extends the time of limitation, then the applica- 
tion made for obtaining a copy of the decree after the time fixed by 
the law’ of limitation for filing an appeal but before the extension of 
time allowed by reason of time required for obtaining the copy of the 
judgment expires, will entitle the appellant to further extension of time 
for obtaining the copy of the decree — JaJunsndan Hanaman, 4 P.L.T- 
619. 77 l.C. 701, A.I.R. 1924 Pit 113; Ramzan V. f>fi. Ishaq, 47 AIL 
£09. 23 A.LJ. 342. 87 l.C. 4S4. A.1.R 1925 AIL 436; Rajani KanU r. 
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Kali Mohan, 21 C.W.N. 217; Selamban Chetty v. Ramanadhan,' 33 Mad. 
256, 21 M.L.J. 152, 4 l.C. 301 ; Raja Ram v. Nanhe Mai. 95 I.C. 302, 
A.I.R. 1926 Lah. 529; Harjimal v. Dhanpaitnal, 15 S L.R. 16, 62 I.C. 
537; Ramchandra v. Mayaram, A.I.R. 1920 Nag. 131; Dm Dayal v. 
Rameshwar. 18 O-C. 74, 2 O L.J. 159, 28, l.C. 366; Badshah v. 
Pandurang, 26 N.L.R. 66 (F.B), A.I.R. 1930 Nag. 113 (overruling 
Parasram v. Likhan, ^ N.L.R. 67, 10 I.C 866) The law does not 
require that the copies of both ludgment and decree must be applied 
for simultaneously; it is a well recognised practice for an unsuccessful 
litigant to obtain a copy of the judgment first so that he may consider 
whether he will appeal or not; and then he may apply for a copy of 
the decree. In such a case, the aggregate period taken in obtaining 
copies of judgment and decree will be excluded — Ramachandra v. 
Mayaram. 106 I.C, 57, A.I.R. '1928 Nag 131 (132). -• 

127. Non*sign!ng of decree t — Where the intending appellant 
having applied for certified copies of the Judgment and decree, the copy 
of the judgment was delivered to him and at the same time an unused 
folio and the Court fee filed for the copy of the decree were also returned 
because the decree had not been signed, and the applicant had to make 
a fresh application for a copy of the decree after it had been signed, 
held that the first application for a copy of the decree should be treated 
as pending all the time, so that the applicant would be entitled to the 
deduction of the time beween the signing of the decree and the date 
when the copy of the decree was ready for delivery— Torcbaff v. Lala 
Jagdeo, 15 C.W.N. 787, 10 I.C. 542. 

The date of the decree is for the purposes of this Act the date of 
the judgment. But it the decree appealed against is not signed until a 
date subsequent to the date of delivery of judgment, the period between 
the date of the judgment and the date of signing the decree shall not 
be excluded, unless the appellant has applied for a copy of the decree 
before it is signed end has been delayed by reason of the decree not 
having been signed — Parbati v. Bhola, 12 All. 79; Maurtg Po v. Ma 
Lay, 7 Rang. 18, A l.R. 1929 Rang. 116; Topandas v. Manager, 5 
S.L.R. 47, 10 l.C, 210; Khadadad v. Moriokhan, 9 S.L R. 193, 34 I.C. 
867. The principle is that the “time requisite for copy" does not begin 
until an application for a copy has been made, and the period during 
which the decree remained unsigned (i e. the period between the date 
of judgment and the date of signing the decree) cannot be excluded 
unless the application for a copy of the decree has been made before 
it is signed; therefore, where the appellant has made no application for 
copies of judgment and decree until after the expiry of the period of 
limitation prescribed for filing the appeal, he Is not entitled to ask the 
Court to deduct the period between the date of the judgment and the 
dale of signing the decree, because In such a case it can not be said 
that he was prevented from filing his application for copy by reason of 
the decree not being signed— Becfti v Ahsanallah, 12 All. 461 (F.B.); 
Jyolindra v. Lodru Colliery Co. Ld . 6 p.L.J. 350 (F.B.), 2 P.L.T. 361, 
62 I.C. 649; fiarish Chandra V. Chandpnr Co. Ld.. 39 Cal. 766, 15 
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l.C. 59 “II appears to me upon general principles that It would be 
defeating the object of limitation to allow the would-be appellant to sleep 
•over his right of appeal for more than the limitation period, and then, 
by the accidental or unavoidable delay in the decree being prepared, to 
claim extension of the period of limitation for appealing from a decree, 
'for obtaining a copy of which he had not taken even the first step by 
filing an application therefor. The words 'requisite' and 'obtaining’ as 
•they occur in the context seem to assume that some definite step 
ancillary to the obtaining Is not only intended to be taken but has already 
been taken, ff at the time when the application for copy is made, the 
decree is not ready, he will of course be entitled to the allowance of 
the time during which the decree remained unsigned, the reason being 
obvious that the act of obtaining has already commenced and the delay 
in -such a case' could not be referred to any omission or neglect on his 
part. But when he has made no appUcaltoit to obtain a copy, and the 
•decree remains unsigned for a portion of or the whole period of limita- 
tion, he cannot claim the benefit of a matter which in no sense and 
to no extent frustrated or retarded any endeavour on his part to obtain 
a copy of the decree, the endeavour Itself not having yet commenced.” — 
Sechl V. Ahsanullah, 12 All. 461 (471) (F.B). See also Rofa Mahommed 
-v, Lal Bahadur. 12 0 L.J. 444, 2 O.W.N 420, A I R. 1925 Oudh 600, 
39 l.C. 479. Vhere an application for copy of the decree was presented 
'before the signing of the decree, but upon a wrong statement of the 
■clerk of the court that the application for copy would not be accepted 
-unless the decree was drawn up. the application was withdrawn, held 
that this was not an effective application for a copy of the decree, and 
the time between the date of iudgment and the date of signing the 
decree could not be deducted~Alauftg po v. Ala Lay. 7 Rang 18, 117 
l.C. 251, A 1 R. 1929 Rang 116 In cases where the appeilant has 
applied for copies after the decree has been signed, the only periods 
that can be excluded under sub-scaion (2) are the day on which the 
Iudgment is pronounced, and the time requisite for obtaining a copy of 
the decree. No other period can be deducted, in such a case, even on 
the highest principles of equity, and therefore the time between the 
pronouncement of the judgment and the signing of the decree cannot be 
deducted— Dindjjfll v. .4nopi, 22 N.L R. 60. A.I.R. 1926 Nag 349, 97 
l.C 307; Umda v. Rapehand, A.I R. 1927 Nag I, 98 l.C 1057. 

In an earlier Full Bench case of the Caicutta High Court if was hefi 
that the time between the date of iudgment and the date of signing the 
decree must be deducted from computation, even though an application 
for a copy of the decree was made after It was signed— Bam AladAnh v. 
Alatungini. 13 Cal. 104 (F.B.). But this ruling, although given by a 
Full Bench, ought not to be taken as authontative, because at the time 
when it was pronounced a dilTerent practice prevailed in the Court as 
to the dating of decrees (see this case explained in 39 Cal. 766 at 
Tp. 769-7721; this case has therefore been distinguished in til the cases 
cited aboi-e In Ram Asrsy v. Sheo A’aiiijri. I P.L.J 573. 35 l.C. S68 
a Full Bench ol the Patna High Court blindly followed the ruling of 
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13 Cal. 104; but this Patna case has been likewise distinguished in two 
subsequent cases of the same High Court, Jyotindra Nalh v. Lodna 
Colliery Co., Ld., 6 P.L.j. 350 and Syed Mahomed Moinuddin v. 
Mahomed Ishaq, 75 I.C. 265, A.I.R. 1923 Pat 529. 

Where the judgment was pronounced on the 18th December and the 
decree signed on the same day, but the bill of costs was not signed till 
the 18th January, and the appellant had applied for a copy on the 14th 
January which was furnished on the 24th January : held that the period 
which should be deducted under sec. 12 is the period from 14th January 
to 24th January, but not the period between the 18th December and the 
18th January, during which the btU of costs remained unsigned. Tho 
decree in this case was signed on the I8th December, before the applica- 
tion for a copy was made; and it was only the bill of costs which 
remained unsigned at the time of application The non-signature of the 
bill of costs had no effect at all upon the appellant — Yamaji v. AniaiL 
23 Bom. 442. 

128. Delay in preparation of decree Where some time 
is taken in getting the decree drafted because the extra Court-fee is 
not paid, and time is given for its payment, such time must be deducted, 
provided that an application for copy was made before the preparation 
of the decree— Narayanastwimy v. Krishnaswamy, 25 I.C. 67 (Mad.), 

129. Closing of Court after delivery of Judgment 

Where the Court was closed for vacation on and from the day following 
that on which the judgment was pronounced, and the appellant applied for 
a copy of the judgment on the next re*open!ng day, field that in the 
circumstances of the case, the time during which the Court was closed 
should be excluded as It must be taken to be a part of the time requisite 
(or obtaining a copy of the judgment — Sominalho v. Venkafasubba, Z1 
Mad. 21; Sri Chandan v. Haroo Sheikh, 13 C.L J. 544, 11 I.C. 387; 
Abdul Chaffar v. ffasulunnissu. 25 O C 71. 68 I.C. 250, A.I.R 1922 
Oudh 39. Judgment was pronounced on the 27th September, and the 
decree prepared and signed on the same date The annual vacation 
began on the following day, and the Court re-opened on the 1st November. 
The appellant applied for copy of judgment on the 3rd November and 
for copy of decree on the 13th, and obtained both of them on the 21st 
and hied his appeal in the Lower Appellate Court on the 28th November. 
It was held that since the day on which the judgment was pronounced 
must be deducted under sub-section (2) end since the appellant could 
not have applied for copies during the vacation which immediately 
followed the date of judgment, the whole of the time from the delivery 
of judgment to the re-openmg of the Court was pan of the “time 
requisite for obtaining copies of judgment and decree;’’ and this must 
be so whether the appellant applied for copies on the very day on which 
the Court re-opened or on some later date. The date on which the 
application for copies was made has no bearing on the question whether 
or not the period of the vacation should be deducted— DeW Charan v. 
Mehdi Hussain, l P.LJ. 485 (490). 20 C.W.N. 1303, 35 I.C. 888, 
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following Saminaiha v. Venkatasubba, Z1 Mad. 21 (23); Alnnjfti Mahlon 
V. Laehman, 10 P.L.T. 545, A.I.R. 1929 Pat. 615 (616). In another 
case of the Madras High Court based on the same facts it has been 
held that, if the judgment was delivered on the last court-day before 
the vacation and the appellant applied for copy several days after the 
re-opening of the Court, the days during which the Coun was closed 
could not be deducted — Subramarixam v. Nttrastmham, 43 Mad. 640 (642),. 
38 M.L.J. 465, 56 I.C 67. 

In the earlier Madras case, judgment was delivered on the 22nd 
December, the last Court day before the Christmas vacation. The Court 
re-opened on 7th January, and the appellant applied for copies of the 
judgment and decree on the very day He presented his appeal on a 
day which would have been in time If he was entitled to deduct the 
period during which the Court had been closed The other side con- 
tended that since no application for copy was made before the vacation, 
the period of vacation could not be deducted, and that the words “requisite 
for obtaining a copy of the Judgment” presuppose an application for the 
copy. Held, overruling the eontenlion, that there was nothing in the 
section to suggest that those words ought to be so construed It Is not 
impossible to conceive of cases where time may properly be deducted 
though the commencement of the period from which time Is deducted 
precedes the actual application for a copy of the judgment. The appellant 
in the present case was entitled lo deduct the period of vacation— 
Smlnathi v yenkatasubba. 27 Mad 21 (23) 

Even where a judgment is delivered on the day preceding (Ac last 
working day before the Court’s vacation for a month, and an application 
for a copy is made on the very day ou which the Court re-opens after 
the vacation, the appellant is entitled to the indulgence of having his 
application for copy being accepted as equivalent to an application made 
a month earlier. He acts with due diligence and is entitled to have 
the time extended under the provisions of section 5 The principle is 
that It Is unreasonable to cut down to 24 hours the time for a party 
to read and consider a Judgment delivered against him, to come to a 
decision whether he would or would not appeal and flie an application 
for copies of the judgment and decree If the law is strictly applied, 
the appellant would have to mahe his decision all In one day But it 
is unreasonable to expect him to get so much down in the time — Sripat 
V. HubJar. 2 O W N. 678, A tit. 1925 Oudfi 643. W I C 115 

130. Application for copy made after re-opening 
while right of appeal subsists — Provided that copies of Judg- 
ment and decree ftji'r not been obtained yrenoasly, if the period (or the 
presentation of an appeal expires on a day on which the C^rt Is closed, 
and If the appellant applies for copies of the decree and judgment on 
the date of the re-opening of the Court, whilst his right of appeal Is 
still alive (by virtue of sec. 4) he is cnHiled to the benefit of this sectfoa, 
and If his appeal be presented on the day he gets the copies (or even 
on the next dj)) If is not barred by htnitaticn — Styaiat-Bn-nisia r. 
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Muhammad, 19 All. 342 (347); Pandharinath v. Sankar, 25 Bom. 586 
(588); Tukaram v. Pandurang, 25 Bom. 584 (585); Silaram v, Ramji, 
2 Bom. L.R. 221; AUri v. RamJashan, 11 Lah. Ill, A.I R. 1930 Lah. 
216, 120 I.C. 169; Naman v. Gurdifta, 89 l.C. 437, A.I.R. 1926 Lah. 
121; Ma Dan v. Ton Chong, 6 Rang. 743, A.I.R. 1929 Rang. 96; 
Kashtbai v. Kannoo, 11 N.L.R. 104, 29 I.C. 833; Megh Baran v. Rama 
Das, 89 I.C. 956, A.I.R. 1926 All. 111. And the result Is the same if 
the application is made daring the vacation, after the period of limitation, 
while the right of appeal still subsists owing to the closing of the Court- 
Ram Chand v. Ram Rattan, 10 Lah. L.J. 257, A.I.R. 1928 Lah. 655 
(656). In other words, copies can be applied for at any time when the 
right of appeal Is still subsisting, even though the application is made 
after the expiry of the period of limitation — Ram Chand v. Earn Rattan, 
supra (dissenting"from> Goran v.TBiniiraban, ..79- P.R. 1016, 125 P.L.R. 
1916, 35 I.C. 233). 

But if the copies tverc obtained before the commencement of the. 
vacation, and the time requisite for obtaining the copies and the period 
of limitation prescribed by the 1st schedule added together expired on 
a day on which the court was closed, section 4 would enable the 
appellant to present his appeal only on the day of the reopening of the 
Court and not on a later date, and (he appeal would not be in time 
unless presented on the date that the Court reopened— Siyadatunnfssa v. 
Mahammad Mahmud. 19 All. 342 (347). 

The time requisite for obtaining a copy begins from the date on 
which an application for the copy has been made. So, it the right of 
appeal did not subsist on the date on which the application for copies 
was made, reference to sec. 12 Is of no avail to the appellant, and no 
deduction of lime would be allowed — Nibaran Chandra v. Alarfm & Co,, 
32 C.LJ. 127. 58 I.C. 408 (409); Venkata Row v. Venkatachella, 28 
Mad. 452 (453); iVejv Piecegoods Bazar Co v. fivabhai, 15 Bom. L.R. 
681, 20 I.C. 537 (538); Ashtq v. A!i Buksh, 61 P.L.R. 1911, 9 I.C. 
381 : Siyadalannissa v. Md. Mahmud, 19 All. 342 (346). An appellant 
who has not within the period of limitation applied for a copy of the 
order appealed from, and who has within that period taken no steps 
whatever towards procuring such copy, cannot be allowed, after the 
period of limitation has run out, to claim exclusion of time requisite for 
procuring such copy — Pramalha v. Lee. 23 C.W.N. 553, affirmed on 
appeal to the Privy Council In 49 Cal. 999, 27 C.W.N. 159, 68 I.C. 
900, A.I.R. 1922 P.C. 352. 

If the iudgment was delivered nearly 3 months before the closing of 
the District Court for vacation and the application for copy was made 
on the re-opening day when the right of appeal did not subsist, the 
appellant was not entitled to a deduction of the holidays because he had 
sufficient time within which he could have made' the application before 
the Court closed— Venkat: Row v. Venkata Chella, 28 Mad. 452 (453) ; 
5un(fjram v. Andi. 1911 M.W.N. 364, II I.C. 339. 
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131. Copy taken by another party : — This section does not 
require that the application lor copy must be nude by the party himself — 
Rudra v. Ragftura/, 23 l.C 209 When it appeared that the appellant 
applied within the prescribed period iof a copy of the decree appealed 
from but allowed the application to be dismissed for non-payment of the 
copying charges, and subsequently filed the appeal together with a copy 
of the decree which had been obtained by another party, it was held 
that the appellant was entitled to a deduction of the time taken in 
obtaining this latter copy. There are no grounds for Importing into the 
section the restriction that the copy of (he decree must have been obtained 
on the application of the appellant himself — Amtnuddin v. Pyart, 43 
Mad. 633, 38 M.L J. 340, 56 l.C 73 {dissenting from Ramamurihi v 
Subramania, 12 M.L.J. 385). The language of section 12 is very general. 
It does not say by whom the copy is to be obtained The time requisite 
for obtaining copies of decree and judgment should be excluded from 
computation of ^e period of limitation, and it is not necessary that, the 
application for the copies should be made by the appellant or some duly 
authorised agent, nor is it necessary to show for what purpose the copies 
were obtained— Ram Klshan v. Kashi Bat, 29 All 264, In this case the 
copy had been applied for by the clerk of the appellant’s Vakil, In his 
own name. 

132. Crtmioal Appeal In computing the period of limitation 
prescribed for a criminal appeal, the time taken in forwarding an 
application by the prisoner for a copy of the {udgment and m transmuting 
the same from the Court to the jail must be excluded along with the 
time taken in the actual preparation of the copies In the office of the 
Court — Empriss v. Lingaya, 9 Mad 258 (259). See also Gallagher v. 
Emp, 54 Cal. 52, 101 l.C. 657, A.I.R. 1927 Cal. 307. 

But the time spent In obtaining a copy of the diary orders in the 
case, which were filed with the appeal, should not be excluded There 
is no provision of law In the Cr. P Code nor any rule of the Court 
requiring to deduct this period — U. Zagriya v. Emp., 3 Rang. 220, 4 
Bur. L.J. 44, 89 l.C. 459, A. I R 1925 Rang 239 

132A. Miscellaneous appeal -—Where a formal decree has 
been drawn up in a miscellaneous case under sec. 47 C. P. Code, the 
time requisite for obtaining a copy of such a decree, uhich embodies 
the complete adjudication In the case, is to be deducted under sec 12, 
Limitation Act— Mahesft A'antj v. Chowdhury Ram Prasad, I P.L T 33 
54 l.C. 630. 

The plaintiff after having obtained a decree, applied under sec. 476 
Cr. P. Code to prosecute the defendant for having made certain false 
ststemetits In his written statement. The Munsit rejected the sppiication 
on 21st May 1924, and an appeal was filed In the Sessions Court under 
sec. 476B after more than 30 days allowed by Art 154 of the Limitation 
Act But the application cl the plainuff was treated as a separate 
miscellaneous civil ease and a copy of ibe formal order was drawn u? 
embodiing the result of the Judgment passed In the case, and the plaintiff 
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had applied and obtained a copy of the fonnal order, according to the 
rules of the Court, before appealing to the sessions Court, Held that the 
time taken for obtaining the copy of the formal order should be deducted 
under sec. 12 of the Limitation Act, and the appeal was within time — 
Daulat V. Kanhaiya, 47 All. 462, 23 A.L.J. 297, A.I.R 1925 All. 419, 87 
I.C. 417. 

133. Application for leave to appeal to Privy 
Council '. — Section 12 of the Act of 1877 was restricted to an applica- 
tion for leave to appeal as a pauper and did not apply to an application 
for leave to appeal to His Majesty in Council; see Andenon v.^Periasami, 
15 Mad 169; Moroba v. Ghanasham, 19 Bom. 301; Shib Singh v. 
Gandharb Singh, 28 All. 391. But the general language of section 12 
of the present Act does cover such an application, and the time requisite 
for obtaining a copy of the decree of the High Court will be excluded 
from computation under sub-seclion (2) — Ram Samp v. Jaswant, 38 All. 
82, 13 A L.J. 1114, 31 I.C. 906; Abdulla v. Administrator General, 42 
Cal. 35, 18 C.V.N. 1066; Eastern Mortgage and Agency Co. v. Puma, 
39 Cal. 510, 15 I.C. 497; Gulabchandji v. Gulab Singh, 24 NL.R. 97 
A.I.R. 1928 Nag. 63 

The time spent in obtaining a copy of the judgment also will be 
excluded under sub-section (3), because it is generally necessary that the 
judgment on which tHe decree of the High Court is based should be 
obtained in order that the parties may satisfy themselves by references 
to it exactly what its terms are, and further because the rules of the 
High Court require a copy of the judgment to be filed with the applica- 
tion for leave to appeal to the Privy Council — Mahabir Prasad v. /amuna 
Singh, 1 Pat. 429 (431), 3 P.L.T. 289, A.I.R 1922 Pat 255, 68 1 C 88. 
Although sub-section (3) does not In terms apply to an application for 
leave to appeal, still the words “when a decree is appealed from” may 
be interpreted to mean “when a decree is sought to be appealed from,” 
and then the words would apply to an application for leave to appeal 
to the Privy Council ; the time requisite for obtalmng a copy of the 
judgment may therefore be excluded — In re Collector of Ckingleput, 48 
Mad. 939, 49 M.L.J. 418, 90 I.C. 601, A I.R. 1925 Mad. 1241. But 
the Allahabad High Court and the Sind Court have laid down that since 
sub-section (3) does not expressly speak of an application for leave to 
appeal but only of appeal and review of judgment, the time spent in 
obtaining a copy of the judgment cannot be deducted in an application 
for leave to appeal to the Privy Council — VVilayati v. jfiandu 'Mai, 24 
A.L.J. 349, 92 I.C. 897, A.I.R 1926 AIL 286; Nur Mahomed v. Hassomal. 
A.I.R. 1925 Sind 60, 78 I C. 953 Moreover the rules of these Courts 
do not require a copy of the judgment in such a case. 

134. Time spent in taking unnecessary copies In com- 
puting the period of limitation prescnbed for an appeal under clause 10 
of the Letters Patent from the decision of a single Judge, the time 
requisite for obtaining a copy of the judgment appealed from cannot be 
deducted, such copy not being required under the Letters Patent to be 
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presented with the memorandum of appeal— /*«/ Muhammad v. Phal 
Kaar. 2 All. 192; DeoMal v. Ramanand, 5 P.L.J. 701, 59 I.C. 179. 
But in cases of appeals falling under sec. 12 of the Limitation Act the 
positive direction of this section must not be ignored. And so, even 
though the practice or the rules of the Court do not require that a 
copy of the judgment or of the decree should be filed with the memo- 
randum of appeal, still the appellant is entitled to deduct the period 
required for obtaining the copy It is not withm the power of the Court 
to nullify the effect of sec. 12 — Haji Hassam v. Nur Mahomed, 28 Bom. 
643 (644); Gangadhar v. Shekhar Basmi. 20 CW.N. 967, 35 I.C. 348; 
Kirpa Ram v. Rakhi, 114 P.R. 1907. The Rangoon High Court was of 
opinion that where under the Rules of the Court, it was not necessary 
to file a copy of the decree along with the memorandum of appeal, the 
tune spent in obtaining a copy of the decree would not be excluded. The 
words “time requisite lor obtaining a copy of the decree” implied that 
it was essentially necessarv to obtain copies and that some time must 
necessarily be spent m obtaining such copies; but when no copies at 
all were needed for the purpose of filing appeals in accordance with law, 
no time was requisite i.e , was mdispensibly necessary for obtaining the 
copies — /. N. Suriy v. Chettiar Firm, 4 Rang. 265, A I.R. 1927 Rang. 
20, 98 I.C 417. But (his decision has been reversed by the Privy 

Council who have laid down that in reckoning the time for presenting 

an appeal, the time required for obtaining a copy of the decree and 
judgment must be excluded, even though by the rules of the Court it 
is not necessary to obtain such copies The rules of the High Court 
eliminating the requirement to obtain copies of the documents were no 
doubt framed to combat the dilatonness of Indian practitioners, but there 
are plain words in sec. 12 enacting it as a positive direction that the 
time requisite for obtaining the two documents is to be excluded from 
computation— /i/ibfioy N Surti y. T S Chelluir Firm. 6 Rang 302 (P C ), 
A.I R. 1928 P C. 103, 32 C.W.N. 845 (847), 26 A.L.J. 657, 30 Bom 
L.R 842, 54 M'LJ. 696, 109 I C. I. 

In a second appeal, the time requisite for obtaining j copy of the 

decree of the Court of first instance cannot be deducted, such copy not 

being required to be filed along with the memorandum of second appeal 
—Pirathi V. Venkataramanayyan, 4 Mad 419 So also, the time occupied 
in obtaining a copy of the judgment of the Court of first instance will 
not be deducted in computing the period of limitation for a second appeal, 
because It is not a judgment oA which the appellate decree is founded 
within the meaning of sub-section (3), and a copy of it is unnecessary, 
e\<n though the High Court makes a rule under which the memorandum 
of second appeal is required to be accompanied by a copy of the Jujg- 
mcnt of the Court of first Instance, such a rule cannot have the effect 
of altering the period of limitation presenbed by this Act. Therefore 
in«piie of ihe existence of such a ruJe the appellant before the High 
Court will not be entitled to deduct the period requis'ie for obta.’a5ng a 
crpi of the first Coun’s judgment— .Vcrsxrg^ Si'-.si v. Sheo Prsszl, 40 
AH I Cfccn-Jal %•. Dahyshhai. 32 Bom 14; Copsl r. 
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Malawa Ram, 68 I.C 777 (Lah.); Baba Stngh v. Mongol Rai, 9 Lah_ 
L.J. 5, AI.R. ,1927 Lah. 192, 100 I.C. 154; Chuharmal v. Bira Ram, 
A.I.R. 1923 Lah. 461, 73 I.C. 919; Jagiti v. Daulat, A.I R. 1928 Lah. 
755 (756), 112 I.C. 46. This is also the view ol the Rangoon High. 
Court, but that High Court is also ol opinion that in certain exceptional 
cases the Court may in its discretion excuse the delay caused in obtaining 
the judgment of the Court of first instance — Maung Po Aung v. U Bya,, 
3 Rang. 310, 90 I.C. 910, A.LR. 1925 Rang. 344. The Lahore High 
Court also holds in a recent case that although an appellant preferring 
a second appeal is not entitled as of right to deduct the period spent in 
obtaining a copy of the first Court’s judgment, still where the appellant 
had applied for such copy before the limitation for filing the second 
appeal had expired, the High Court may allow the deduction of the time 
spent in obtaining that copy — Oeorge Gowshala v. Balcfc Ram, 103 I.C. 
498, A.LR. 1927 Lah. 717. 

135. Applicallon for review —Although it is not necessary 
that an application for review of judgment should be accompanied by 
of copy of the decree, order or judgment sought to be reviewed, still 
time is allowed for obtaining such copy in order that the person interested 
m applying for review of judgment might inform himself accurately by 
a perusal of the copy of the decree or order or judgment as to what its 

.contents are, so that he may not be compelled, for fear of limitation, to 
hurry into an application for review without having the full opportunity 
of considering the terms of the decree, order or judgment— IVa;id Ah'v. 
JVawaf, 17 All. 213 (2l6) (F.B.); Oangadhar v. Sekhorbasini, 20 C.W.N. 
967, 35 I C. 348 ; Chokkalingam v. Lakshmonan, 38 M.L.J. 224, 55 
I.C. 444. 

135A. Application to set aside award : — In respect of an. 
application to set aside an award, the time taken for obtaining a copy 
of the award must be excluded from computation — Sova Chand v. Hurry 
Bax, 46 Cal 721 (727); Ghulam Khan v. Mohammad Hasan, 29 Cal. 
167 (183) P.C.; Wazid AH v. Nawal Ktshore. 17 All. 213 (215). 

136. Appeal under special or local laws : — Under sub- 
section (2) (a) of section 29 as amended in 1922, the provisions of this 
section shall apply for the purpose of determining any period of limitation 
prescribed by any special or local law. The following decisions are 
therefore no longer good law; — IVaH y,. Howard, 18 All. 2I5; Kumara 
V. Sifhala, 20 Mad. 476; Daufaf Ram v. IVooilen Mills Co., 95 P.R. 1908; 
Bhagwan v. Collector, 133 P.L.R. 1904, 79 P.R. 1904; Aba Backer v. 
Sccrefary 0/ State, 34 Mad. 505 (F.B.); Jugal Kishore v. Gar Narain, 
33 All 738; Duraisam! v. Meenakshi. 1914 MW.N. 831, 25 I.C. 610; 
Sii'aramayya v. Bhu/anga, 39 Mad. 593; Lingayya v. Chmna Narayana, 

41 Mad. 169 (F.B.). The ruling In Dropodi y. Hira, 34 All. 496 (F.B.) 
will now stand as correct. This section has been made applicable to all 
appeals and applications under the Provincjal Insolvency Act (V of 1920), 
by sec. 78 of that Act. 

Under the present amendment, this section will apply to an applica- 
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e Collector to make a reference to the District Court under 
' the Land Acquisition Act, and the appellant will be allowed 
the period requisite for obtaining a copy of the Collector’s 
iriorjec v. Special Collector, Rangoon, 5 Bur. L.J. 26, A.I.R. 
135, 96 I C 110. But the Lahore High Court dissents from 
and observes that sec. 12 does not apply to such reference — 

V. 5ecy. of Stale. 9 Lah. 244, A.I R. 1027 Lah. 858 (85.9) 
Bhagwan v. Coffecfor, 70 P R. 1904 (supra). It has^ to be 
It the Judge did not take note of the amendment of sec. 29, 
followed the old Chief Court ruling 

Interference by High Court : — What time is or is not 
ar obtaining a copy of the ludgment etc is a question of fact 
-mined by the Appeal Court, and whether that fact be decided 
wrongly, the decision cannot be interfered with in second 
ana Mai v NihaU. 6 P.R 1894, Ram Sarup v. Zoraivar, 73 
A.I.R. 1923 Lah. 696; Sher Smgh v, Prem Rai. 100 P.R. 

C. 31. 

In computing the period of limitation pres- 
. cribed for any suit, the time during 

babaT'ne^’e which the defendant has b^n 

P absent from British India and from 

ler em i«t. territories beyond British India 
he administration of the Government shall be 

niia section is based on the English law. according to which, If the 
defendant is beyond seas at the time of the right of action accruing to 
the plaintiff, the time or times appointed by the statute do not begin to 
run until the defendant returns from beyond seas See Banning on 
Limitation, 3rd Edn., p &S. 

138, Scope! — ^Thls section applies only to defendants in fawnr of 
pfa<ntij7$ so as to prevent limitation from running against the latter, and 
only In respect of the institution of a suit; it b not applicable in favour 
of a defendant who has been absent from British India and wants to set ^ 
aside proceedings in execution — v. Ganga, 3 All 185. 

This section has reference only to the absence of the defendant from 
the realm, not to that of the plaintiff A plaintiff out of the realm may 
prosecute a suit by his attorney, but when the defendant is out of the 
realm It Is xery hard to call upon the plaintiff to institute a suit which 
in most cases must be wholly without fruit — Donun v. Shuba! Koolall. 

10 W.R. 253. 

The plaintiff’s voluntary absence In ■ foreign country cannot bar the 
operation of limitation— Vcnlcf.2SB5hj v Girurtmal. 2 M.H C.R. 113. 
And this section Is equall) Inapplicable exea If the pla'miff’s absence 
may be Inx-oluntary throuph tr8n«port8tion — Donsn r. Shsbsl. 10 W.R, 

253 In England also, the dtsabilitv cf the pUlnttff arising from ibserce 

L. 8 
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beyond seas and the disability of imprisonment have been aboli 
the Mercantile Law Amendment Act 1856 (19 & 20 Vic C. 97), 

139. Absent: — The word ‘absent’ includes a person i 
never been present in British India. Absence does not necessan 
a previous presence — Maharaja v Provincial Bank, 72 P.R. 181 
Knshto V Lyon, 14 Cal 457; Poorna v. bassoon, 25 Cal. 496 
where the defendant pays occasional visits to British India, this 
will apply— /anki v. Manohar Lai, 26 P.R 1897. 

If the defendant actually returns to British India, the p 
ignorance of the fact of such return docs not prevent the oper 
limitation — Mahomed MaseehoodJeen v Clarajene, 2 N.W.P. 1 

Strict proof of absence is necessary. Where a plaintiff says 
defendant was out of British India for a certain period, and th: 
entitled to deduct this period, all this should be specifically plea 
the plaintiff would be required strictly to prove the duration of thi 
of the defendant’s absence— Pcnyan/ic v. 4rosa, 9 M.L.T. 217, 
568 

140. Defendant represented by agent -—It was 
tlarringlon v. Oanesh Roy. 10 Cal. 440, that this section did nc 
when the defendant, though not residing m British India, was 
Knowledge of the plaintiff represented by a duly constituted ag< 
mookhtar. But that decision was doubted Jn ^(uf Knshto v. L; 
Cal. 457 and afterwards overruled by the Full Bench in Poorna C 
■V. Sassoon, 25 Cal 496, in which it has been held that this 
applies even where to the knowledge of the plaintiffs, the del 
(partners In a firm) are during the period of their absence carr; 
business In British India through an agent, who is empowered to i 
and defend suits. 

Ruling Chief:— This section does not apply to a suit aj 
Ruling Chief {e.g. Gaikwar of Barwia), because he is always repr 
by agents and representatives who manage his business in British 
and he cannot therefore be said to be absent from British India, a 
personally he is and necessarily must be always out of British Indi; 
position Is analogous to the ^cretary of State for India Morei 
suit against a Ruling Chief is not brought personally against hi 
against his Slate (sec. 87 C. P. Code}Saya/i Rao, Gaikwar v. Mad 
S3 Bom 12, A.I.R. 1929 Bom. 14 (20), 30 Bom L.R. 1463, II5 I.t 

141. Several defendants— Absence of one Uni 
English law, where there are several defendants and one of tl 
beyond seas at the time of the right of action accruing to the p 
the time does not begin to run against the absent defendant u 
returns, but as against the defendants who arc not beyond seas 
lime of the right of action accruing to the plaintiff, the time bei 
run equally as If they were the persons solely liable to be s 
defendants. See Banning on Umltation, 3rd Edition, p. 66 In 
also, in a suit against partners, where one of the partners Is absen 
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India, it has been held that the fact of his absence does not entitle the 
plaintiff to deduct the time against alf the defendants, but against the 
particular absentee defendant only; but the fact that he has allowed the 
suit to be barred against the other partners who are present in India 
during the absence of the absentee Is not a ground for holding that the 
ciaim against the absentee Is also barred by limitation — Palcnhppa v. 
Veerappa, 41 Mad. 446, 34 M.L.J. 41, 44 I.C. 466. 

142. Absence after accrual of cause of action It 
was held in Narronfi v. Masniram. 6 Bom. 103, that this section must be 
read subject to section 9, that the absence of the defendant from British 
India was to be regarded as the plaintiff’s ’inability to sue’ within the 
meaning of sec. 9, and therefore If the defendant's absence took place 
after the accrual of the cause of action the period of limitation would 
not be suspended during such absence but would run continuously accord- 
ing to the provisions ol that sectioti. But it has been pointed out m subse- 
4]uent cases that the 'inability* referred to in sec. 9 must be a personal 
inability affecting the plaintiff himself and having reference to his condi- 
tion, state or position, and not to the circumstances of the defendant! 
consequently the absence of the defendant Is not an ‘inability’ within 
the meaning of sec. 9, and therefore that section would not apply to 
the ease, but the period of limitation would be suspended during the 
defendant's absence. Section 9 should not control sec. 13, and the] 
period of defendant’s absence would be deducted from computation, no 
matter whether such sbsence took place before or after the accrual of/ 
the cause of action— 'ffanmantram v. Bowles, 8 Bom. 561; Beake v." 
Davis, 4 All. 530, Janki v Manoharlal, 26 P R 1897 In all these cases 
the Judges have dissented from 6 Bom 103. In another Bombay case also 
it has been held that the absence of the defendant from British India 
does not amount to an ‘InabUlty to sue’ within the meaning of sec. 9 — 
Jivrai V. Babaji, 29 Bom 68 (TO). 

143. 'Territory under administration of Government*: — 
A place outside British India {e.g. Basra) which 1$ merely In miLtary 
occupation by an army despatched by the Government of India Is not a 
territory under the administration of the Covemment of India within the 
meaning of this section, but Is a foreign territory under military txxupa- 
tlon, the object of which Is much more restrteted than that of an adminis- 
tration. Therefore the period during which the defendant was st3)ing la 
Basra should be excluded under this section, as the defendant was ‘absent 
from British India and from the temtones be>ond Bntish India under 
the administration of the Covemment’ — FalAmfbh v Rjrtsjn.7', 45 All. 
18. 20 A.L.J. 786. 63 I.C 979. A.I.R. 1923 All 64 

14. (1) In computing: the period of limitation pres- 

_ . . ... cribed for any suit, the time durinc 

proc^llTt which the plaintiff has be^ prose- 

iii Court without jurii- cutinf' With due dilipencc another 

***' civil proceeding, whether in a 
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Court of first instance or in a Court of appeal, against 
the defendant, shall be excluded, where the proceeding 
is founded upon the same cause of action and is prose- 
cuted in good faith in a Court which, from defect of 
Jurisdiction or other cause of a like nature, is unable to 
entertain it. 

(2) In computing the period of limitation prescribed 
for any application, the lime during which the applicant 
has been prosecuting with due diligence another civil 
proceeding, whether in a Court of first instance or in a 
Court of appeal, against the same party for the same 
relief shall be excluded, where such proceeding is prose- 
cuted in good faith in a Court which, from defect of 
jurisdiction, or other cause of a like nature, is unable to 
entertain it. 

Explanation /. — In excluding the time during which 
a former suit or application was pending, the day on 
which that suit or application was instituted or made, 
and the day on which the proceedings therein ended, 
shall both be counted. 

Explanation II . — For the purposes of this section, 
a plaintifi or an applicant resisting an appeal shall be 
deemed to be prosecuting a proceeding. 

Explanation III . — For the purposes of this section, 
misjoinder of parties or of causes of action shall be 
deemed to be a cause of a like nature with defect of 
jurisdiction. 

144. Scope: — ^This section Is not applicable for the purpose of 
computation of time for appeals — Ardha Chandra v. Matangini, 23 Cal. 
325 (327) 5 Beni Singh v. Berhamdeo. 19 C.W.N. 473 (474). But its 
reasonable principle may be applied, and the circumstances contemplated 
In this section may end ordinarily would constitute a sufficient cause 
within the meaning of section 5 for not presenting an appeal in time — 
Balwant v. Gumani, 5 All. 591 ; Ramiiwan v. Chandmal, 10 All. 587 
(596); Karim Baksh v. Daalat Ram, 183 P.R. 188; Kamiruddin v. Btsnu- 
priya. 33 C.W.N. 76 (77); Kumadint v. Kamalakani. A.I.R. 1922 Cal. 
247, 35 C.L.J. 106. The Privy Council have observed that although sec. 

14 does not apply to appeals, It Is relevant for the purpose of considering 
a ease under sec. 5 — Bnf Indar v. Kanshi Ram, 45 Cal. 04 (103) (P.C.). 
Thus, the bona fide prosecution of a proceeding in a wrong Court has 
been regarded as a proper ground or a ‘sulTlcient cause’ within the 
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meaninc ol fcctlon 5 for cttendEnj; the time /or filing the ai'f'cal— I?nr^ 
T/ialurani v A’trnuiaiffi, 22 C T N 594. Where the aprcllant through 
hona fJc misfaVc his afpeal in a «roftg Court, but lost no 

time In refiling it In the proper Court after It was relumed to him, 
heU that It «ould not be improper to apply the provisions of sec. M, 
and the appeal should be heart!— /fisftjn Lat v. Tila, 4!) All. 555, AIR 
1927 Ail. 719, 101 I.C. 750. So also, on the analogy of section M, 
the time spent in a suit a'rongly Hied for gening an order set aside might 
properly be deducted In computing the period of limitation for subse- 
quently filing an appeal from such order— Sifaram v. Nimba, 12 Bom 320 
See Notes 50 and 51 under see. 5. 

In two recent Allahabad cases (Godre v. Brijnandan, 21 A I J 205, 
45 All. 332 and Ram Raj v. Vmtaji. 93 I.C. 292, A.I.R. 1920 All. 345) It 
has been held (without any reason being assigned for It) that this section 
does not apply to applications. This decision Is Incorrect, as sub-secllon 
<2) does'apply to applications. 


145. Same plaintiff in both suits ‘.—A plaintiff can claim 
the benefit of this section only where the previous proceeding had been 
brought by himself or by some person through whom he derives title to 
tue— Bcrodcka/if v Sookmoy. i W.R. 29. If the former proceeding had 
been Instituted by a wrong plaintiff, no deduction can be made. Thus, 
where the manager of the plaintiff brought a suit in his own name for 
the value of trees cut down by the defendant on the plaintiff's ground and 
ihe suit was dismissed as he had no cause of action, the plaintiff himself 
In bringing a subsequent suit could not deduct the time occupied in the 
previous suit — Rajendra v. Bulaky, 7 Cal. 367. Where Ihe plaintiff and 
another person had brought the previous suit In one capacity, and the 
plaintiff alone brought the present suit in another capacity, no deduction 
■of time spent In the previous suit can be made — Hossein v. Asha Bibl, 
1 Rang. 402, A.I.R. 1924 Rang. 123, 76 I.C. 639 (see this case fully cited 
In Note 150 below). Where the plaintiff in the second suit was not 
prosecuting the first suit and was not associated with the plaintiffs of the 
first suit, no deduction of time can be nude — Niranka v, Aful Krishna, 
28 C.W.N. 1009, A.I R. 1925 Cal. 67, 83 I.C. 110. Where the previous 
suit was originally filed by A and B. who were two of the partners of a 
firm, and C the third partner being unwilling to loin as a plaintiff was 
Impleaded as a formal defendant, and the second suit was filed by C 
alone and the other two partners withdrew from the suit, held that the 
two suits were not brought by the- same parties, and this section did not 
apply— Nfldesfln v. Sankaran. 5 Rang. 600, A.I R. 1928 Rang. 21, 105 
l.C. 701. Four members of a firm brought four separate suits for a debt 
due to the firm, each claiming a one-fourth share of the debt; the suits 
having been dismissed, the firm brought the present suit on the consolidated 
debt. Held that the plaintiff in the present suit and the plaintiffs in the 
previous suits were not the same, and this section could not. apply— 
Firm Rjm Lochan v. jagat Naraiit, A.I.R. 1927 All. 181, 98 I.C. 1050. 
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146. * Prosecuting a proceeding * : — It Is not necessary 
that the plaintiff must have been prosecuting the previous proceeding as 
i plaintiff. He is entitled to a deduction of the period of pendency of a 
former suit m which he as defendant was urging the same claim as he 
afterwards prefers as plaintiff— /ogutendra v. Din Dayal, 1 W.R. 310. 
Similarly, the plaintiff is entitled to deduct the period during which he 
as respondent has been opposing a previous appeal brought against him 
by the present defendant — Lakban Chander v. Madhusudan, 35 Cal. 209. 
(See Explanation 2). So also, a plaintiff who in a previous insolvency 
proceeding had been filing a proof of his debt before the official assignee 
will be said to have been prosecuting a proceeding, and the time spent 
in such proceeding will be excluded — N. K. fli. M. Chetty v. Lntchman 
Chetty, 52 I C. 934 (935), 12 Bur. L.T. 83. The decree-holder making 
an application for execution is entitled to deduct (he time occupied by 
him in resisting a previous suit brought by the judgment-debtor for stay 
of execution of the decree — Navalchand v. Anichand, 18 Bom. 734. But 
In a recent Bombay case it has been held that merely defending a suit 
does not amount to prosecuting a proceeding. Explanation 2 speaks of 
resisting an appeal and does not speak of resisting a suit— Som Sekhar v. 
Shivappa', 25 Bom L.R. 863, 76 I.C. 557. A.l.R. 1924 Bom. 39. The 
Lahore High Court has held, on an application to file an award beyond 
the period of limitation prescribed by Article 178, that under the circum- 
stances of the case the applicant would not be entiiled to deduct the- 
tlme spent by him as defendant In setting up the award in bar of a- 
prior suit instituted by the plaintiff— Ntf«m Khan v Alam Khan, 89 P.R, 
1919, 52 I.C. 561. 

147. Another civil proceeding It includes a proceeding 
by way of ap^al or revision. Thus, In a suit to set aside an order, 
the plaintiff Is entitled to a deduction of the time during which he had 
been prosecuting an appeal or revision against the order — Seth Mulehand' 
v. Seth Samir, 1882 A.W.N. 59. A revision to the High Court is a 
“civil proceeding in a Court of appeal” within the meaning of this section- 
— Venkatarangayya v. Murata, 17 I.C. 539. The period spent in prosecut- 
ing a suit In a wrong Court and an appeal from the decision therein shall 
be excluded in computing the period of limitation for a subsequent suit 
brought In the proper Court — Hari Prasad v. Sourendra Mohan, 1 Pat. 
505;. Raj Krisftto v. Beer Chunder, 6 W.R. 308. 

In order to decide whether a proceeding should properly be termed’ 
a civil proceeding in a Court, it is necessary In each case to examine the 
precise nature of the proceeding and the constitution of the authority 
before whom such proceeding is taken — Loxman v. Keshav, 43 Bom 201, 
20 Bom. L R. 918, 48 I.C. 467. 

An Insolvency proceeding before an Ofilcial Assignee is a civil pro- 
ceeding. The word 'civil proceeding’ is used In this section as opposed 
to a criminal proceeding — N. K. AL AI. Chetty v. Lutehman, 12 Bur.L.T. 
83. 52 I.C. 934 (935). 

A proceeding before an arbitrator Is a civil proceeding, and In com- 
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putinc the rcrloj of limitation, an arbitrator should exclude (he (Imc spent 
In prosecuting; in cood faith the same claim before another arbitrator «ho 
vas uithout jurisdiction— /?am Dalt Kern Kmcn v. E. D. Sasioon and Co., 
56 Cal. IWS (P.CI, 33 C.'X’.N. 4'« (492). 49 C.LJ. 462. tIS I.C. 
713, A.I.R. 1029 P.C. 103. 

A proceedmR before a settlement officer (or mutation of names fn 
the revenue records Is not a rtn/ proccedtnc (r: a Court ulthin the meaning 
of this section. Even If the proceeding be considered to be a civil pro- 
ceeding, still as it «as not before a Court but before a purely executii-e 
officer, it did not fall under this section — Afuftartmad 5ubbjnu/fjJi v. 
Secretary of State, 26 All. 332. A civil proceeding before a Revenue 
Court (as distinguished from a Revenue o/pcer) (alls under this section. 
Thus, «here a suit was brought In the Revenue Court for arrears of rent 
but it was dismissed as the case did not (alt under the Bengal Act VIII of 
1869, ftetd that In a subsequent suit in the civil Court on the same cause 
of action the plaintiff was entitled to deduct the lime occupied by the 
suit In the Revenue Court— Covindo v. Alanson. 15 B.L.R. 56. (Contra 
— A proceeding In a Revenue Court Is not a cMf proceeding — Govinda 
V. Santa, 83 P.R. 1914, 26 I.C. 44t) So also, where the plaintiff tried 
to get an invalid certifleate granted under section 8 of the Bengal Aet 
VII of 1880 set aside by the Revenue Court, which however had no 
jurisdiction to grant him relief, It was held that the time spent in the 
Revenue Court should be deducted in computing the lime for a subsequent 
suit— O/n/anafA v. Ram Naram, 20 Cal. 264, following Rom Logan v. 
Bhawanl. 14 Cal 9 An application under sec. 28. 29 or 42 of the Bengal 
Land Registration Act Is not a civil proceeding, and the Land Registration 
Collector is not a Court— Ram/ce v Rai Bishen Duti, 7 PLT. 61, 90 
I.C 244, A.I.R 1926 Pat 194. 

An application to a Collector to take action under Sec llA of the 
Bombay Hereditar5’ ORlccs Act, Is not a cmJ proceeding m a Court, and 
the time taken up in such proceeding cannot be excluded under this sec- 
tion — Laxman Ganesh v. Keshav Govind. 43 Bom. ^1, 20 Bom. L.R. 918, 
48 I.C. 467. 

Proceeding before Conciliator •' — The money due on a 
bond became payable on 31st May 1910; the plaintiff applied to the Con- 
ciliator for a ceriihcate on the 28ch March 1913, but before he could obtain 
it, Government abolished the conciliation system with effect from 30th 
May 1913. The plaintiff flied the suit cn the 30th June 1913, and claimed 
to exclude the time between 28ih March and 30th May 1913, from the 
period of limitation It was held that though the plaintiff was not entitled 
to deduct the time claimed, he was entitled to a reasonable extension of 
time, on the principle that where the law creates a limitation and the party 
Is disabled to conform to that limitation without any default on his part, 
and he has no remedy over, the law will ordinarily excuse him— Safja- 
bhamabai v. Govind, 38 Bom 653, 16 Bom. L.R. 447, 25 I.C. 66 But 
where the conciliation system was abolished after the plaintiff obtained 
the certificate and before the Institution of the suit, the plaintiff was entitled 
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to deduct the period between hiS application to the conciliator and the grant 
of the certiflcate — Rupchand v. Aiakanda, 38 Bom. 656, 25 I.C. 67. 

148. Court : — The ‘Court* only refers to a Court in British 
India, and does not include a Foreign Court, such as a Court in a Native 
State. The time spent in proceedings before such a Court cannot be 
deducted — Chanmalappa v. Abdul Wabub, 35 Bom. 139, 12 Bom L.R 
977, 8 I.C. 645; Parry v Appasami, 2 Mad. 407; Rajanna v. Narayan, 
A.I.R 1923 Nag 321 ; Han Singh v. Muhammad Said, 8 Lah 54, 102 
I.C. 523, AIR. 1927 Lah. 200. 

An arbitrator whom the parties have substituted for the Court of 
law to be the judge of the dispute between them is a Court, and the 
time spent in prosecuting in good faith the same claim before an arbitrator 
can be deducted — Ramdalt Ramktssen v. E. D. Sassoon & Co., cited in 
Note 147 ante: Abdul Rahim v. Ojamshee, 56 Cal 639, A.I.R. 1930 
Cal. 5 (8) 

A proceeding before an Official Assignee is a proceeding in an 
Insolvency Court — N. K. Al. M. CheHy v. Lutchmen. 12 Bur L.T 83. 
52 I C. 934 (935). 

The settlement officer, the Commissioner and the Board of Revenue 
are not Courts but executive officers of Government — Muhammad Sub- 
hanuffah v. Secretary of Stale, 26 All 382. 

Under the rules framed by the Bombay High Court, the Collector Is 
not a Court for the purpose of setting aside a sale under section 311 C P. 
Code (1882), and the period during which proceedings were pending before 
him cannot be deducted— Narayan v. Rasulkhan, 23 Bom. 531 , Tipan- 
gavda V. Ramangavda. 44 Bom 50 (54), 22 Bom L.R. 35, 54 I C 670 

A Conciliator acting under sections 10, 11, IIB of the Deccan Agri- 
culturists’ Relief Act Is acting purely as an administrative officer and not 
as a Court — Laxman Canesh v Aeshai' Covintf, 43 Bom. 201 (205). A 
Collector appointed under the Deccan Agriculturists’ Relief Act, XVII 
of 1879, is not a Court. The time occupied by proceedings before him 
cannot be excluded in computing the time for proceedings in the regular 
Court — Alancfiar v. Gebiapa, 6 Bom. 31. The time occupied in proceed- 
ings before a Revenue officer (and not before a Revenue court) cannot 
be deducted under this section— ^bbas All v. Yusuf Alt. 28 P.L.R. 158, 
101 I.C. 254, AI.R. 1927 Lah. 186 (overruling 26 .P.L R. 27). But 
see 83 P.R. 1914. 26 I.C. 441. 

In C. P., the Deputy Commissioner is not Inrested with pouer to 
dispose of objections under O, 21, r. 58, C. P. Code or to dispose of 
applications under O. 21, r. lOO" He Is not a Court in connection with 
those objections and applications, and the time spent in proceedings taken 
before him cannot be deducted — Bandappa v. Shankar, A.I.R. 1924 Nag. 
309, 78 I.C. 580. 

149. “Against the defendant'*: — The defendant must be 
the same In both the proceedings. This section excludes the time taken in 
proceeding bona fide In a Court without Jurisdiction against the particular 
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cause of action which is the foundation of the subsequent suit — Dun<r 
V. Deo Nandan, 17 C.L.J. 596, 20 I.C. 513. Where the first suit and the 
second were not substantially based on the same cause of action, thi? 
section would not apply — Mangba v. Kandhai, 8 All. 475. Thus, where 
a suit was originally brought by the landlord in the Revenue Court to 
eject the defendants as tenants, a subsequent suit by him in the Civil 
Court treating the defendants as trespassers would not be saved from 
limitation by the operation of this section, because the cause of action 
in both the suits is not the same — Dondoo v. Sheo Narain, 36 I.C. 770 
(Oudh). Where the cause of action of the first suit was an alleged loan,, 
and the cause of action in the second suit was a claim on a promissory 
note, held that the causes of action in the two suits were different, and 
this section did not apply — Nagesan v. Sankaran, 5 Rang. 600, 105 I.C. 
701, A.I.R. 1928 Rang 21. Where a suit is dismissed for want of 
prosecution under O. 9, r. 2, the period covered by restoration proceedings- 
cannot be excluded in computing limitation for a fresh suit brought 
under O. 9, r, 4, because the cause of action in, the restoration proceedings 
Is not the same as that in the subsequent suit, nor can it be said that the 
restoration proceeding failed for want of jurisdiction— CAmfaman. v. Kisan, 
25 NX.R. 99, A.l R. 1929 Nag. 219, 116 I C. 509. A partnership- 
existed between K-. M. and B. After the death of B in 1913, his wife A 
and his son C sued in 1914 as administratrix and administrator, for dissolu- 
tion of partnership and for accounts. The allegations of the two plaintiffs 
were that the partnership had not been determined by the death of B 
as the two other partners took C into the partnership in his father’s place. 
The Court held In 1917 that the partnership had terminated on the death 
of B, and directed that accounts should be taken t the claim to an account 
for a longer period was therefore dismissed. Meanwhile C had died in 
1916. Then A brought the present suit as administratrix to the estate of 
her son and asked for a declaration that C was entitled to the same share in 
the business as his father had, from the date of his father’s death in IPIT 
up to 29 March 1916 when C died. This suit was instituted in December 
1919, but the plaintiff claimed that she was entitled to a deduction of 
the time during which the previous suit was pending, because limitation 
was suspended while that litigation was taking place Held that the 
present suit was barred, and that plaintiff was not entitled to a deduction 
of the period, because the prior suit was in a different capacity and on 
a different cause of action. The parties to the first suit were not the 
same parties as those in the second suit; the cause of action m the 
first case was the claim to one estate, and the cause of action in the 
second case was the claim to another estate, and the proceedings m the 
first suit were not infructuous on the ground of defect of jurisdiction or 
any other cause of like nature — Hossetn v. Asha Btbi, I Rang. 402, 
76 I.C. 639, A.I.R. 1924 Rang. J23. The defendant was a shareholder 
of a company. His shares were forfeited and afterwards the company 
was wound up. On 10th October 1924 the liquidator filed his list of 
contributories, In which he put (he name of the defendant, but the Court 
held on I3th October 1925 (hat the defendant’s name had been wrongly 



A plamtifl «ho »roncly sues a tensRi In fffctnenl anj Imps hi« case 
cannot hs\e the benefli of the (itne apent in that suit «hen he afienkards 
sues for rcnl uhich accrued due *'hi1c the first suit *as f'endinj*— /form 
PmhaJ T. Gofal ChunJer, 9 Cal. 2SS (P.C.). So also, a proceeding 
under sec. 46 of the Bengal Tenancy Act for assessment of fair and 
equitable rent is not a suit based on the tame cause of action as a eult 
for recovery of rent at the old rate from the raiyat-'/’orf Cannln/; Cn. 
V. Aehhiraddi, 43 C.L.J. 45. 02 I.C. 37, A.I R. 1020 Cal. C03. But 
«'here the plaintiff sued for land and mesne profits, and the claim for 
mesne profits was dismissed on the ground that a separate suit should 
be brought on It, held, in a second suit brought for the mesne profits, 
that the plaintiff would get a deduction of the time occupied in the first 
suit, as the cause of action In the two suits was the same— ffurro Chander 
V. Shoorodhonee. 9 W.R. 402 IF B ) A plaintiff cannot be aald to sue 
on the same cause of action when he brings a suit for possession of a 
land first under a proprietary right and falling on that, under a mere 
leasehold right — Parakul v Edapally, 2 M H C R 2C6 Where the obliga- 
tion sued upon previously was a several one and In the second suit It 
is joint, the two suits cannot be said to be based upon the same cause 
of action — flforn’s v Chi'nnasan'niy, 7 M H.C.R. 242. 

The plaintiff had originally applied to the Court to enforce an award. 
The Court holding that the award was too Inadequate to be capable of 
execution remitted the award to the arbitrators for reconsideration and 
they amended it accordingly; subsequently the plaintiff brought a regular 
suit on the amended award. The District Judge rejected the suit as 
barred by limiiaUcn Held (hat the plaintiff was entitled to a deduction 
of time under sec 14 The cause of action must be held to be the same 
in the previous and subsequent suits, as In both cases the ground on 
which the plaintiff came into Court was the alleged settlement of the 
disputes between him and the defendants by an award made by the 
arbitrators who were the same in both cases, and the substantive award 
was the same In both — Niadar Mai v. Sftanirar Pas, 67 P.R 1889. Where 
a decree-holder who had attached in 1913 a book^debt due In 1911 to his 
judgment debtor, sold it In auction and purchased it himself In February 
1915, and sued In March 1915 to recover It from the defendant who. 
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pleaded the bar of limitation, held that the suit was barred The time of 
pendency of the attachment proceedings would not be deducted under 
this section, as those proceedings were not based on the same cause of 
action as the suit to recover the debt — Rangaswamy v. Thangavelu, 42 
Mad 637. 

The time occupied by a trustee de son iort in defending a suit brought 
by the lawful trustee for the recovery of the trust estate cannot be deducted 
in favour of the trustee de son iort in a subsequent suit brought by him 
for the recovery of the out-of-poclcet expenses incurred by him for the 
management of the trust estate, because the causes of action in the two 
suits are not the same, the trustee dc son iort having made no counter- 
claim as regards those moneys In the previous suit — Abkan Sahib v. 
Soran Bibi, 38 Mad. 260. 

A proceeding in a Revenue Court for mutation of names and an appli- 
cation for filing an award of arbitrators in respect of title of the parties 
are two different proceedings founded on separate causes of action, and 
the time spent in the former proceeding cannot be excluded in computing 
the period of limitation for the latter proceeding— Ram Ugrah v. Achral 
Nath, 38 All. 85 (91), 13 A.L.J. 1115 

151. Good faith and due diligence r — It has been held 
In Ramitivan v. Chand AUl. 10 All. 587 (598) that this section contem- 
plates only those cases where the party had been misled into litigating In 
a wrong Court through bona fide mistake ol fact as distinguished from 
Ignorance of law. Bui in a later Full Bench case of the same High 
Court (Brf/ Mohan v. Mannu, 19 All. 348) It has been laid down that a 
bona fide mistake of law may be a sufficient foundation for the grant of 
indulgence under this section. The Patna High Court holds that pro- 
ceedings coming under section 14 must be such as are recognised by 
law as legal in their initiation, though a party has carried the proceedings 
to the wrong Court. But a parly who Is proceeding in Ignorance of law 
cannot be said to pfocced with due diligence or in good faith. Thus, 
where the first proceeding was one which was not recognised by law, no 
deduction of time spent on such proceeding can be made — Sheo Dhari v. 
Cupteswar, 78 I.C 482, A I.R. 1924 Pat 716. 

Ignorance of law or the ill-advice of a pleader does not necessarily 
or prima facie establish a want of good faith Therefore where a plaintiff 
Instituted a suit in a wrong Court, engaged a pleader and look the usual 
steps which a litigant is compelled to adopt, it was held that although 
it was a stupid though not unaccountable blunder, still as it was made 
bona fide, the plaintiff was entitled to deduct the lime under this section — 
Ram Raiii v Pralhaddas, 20 Bom. 133 Proceeding in a wrong court 
through the bona fide mistake of the counsel may be excused under this 
section, where the party has throughout prosecuted his case with due 
diligence— fvisftan Lai v. Tito. 49 All. 555, A.I.R. 1927 All. 719, lOl I.C. 
750. But the fact that a litlgani acted on the advice of a pleader will not 
cnliile him to get the benefit of the provisions of this section, if the error 
made Is so patent that It could have been avoided with the exercise of 



Sec. M.l 


THC INDIAN LIMITATION ACT 


I2A 


due care— /?Jn SiUa v Iniid, 22 O C. ^9, SI I C ;W. A litfcsnl »ho 
takes action uilhnut Kf’inR to the trouble ani exr'Cft»c of takinc IcriI 
adMcc cannot be said to bare cicrcisci due diligence and mu^t take the 
consequences If he makes mistake. A litiRani »ho consults a local practi- 
tioner of inferior standinc and little circrlenec is In no belter po«iiion 
Gut %hen the advice is that of a pleader of the Gar, and Is ci\en after 
due deliberation and Is foltor>cd. the Court cannot, simply because the 
ad\ice was utterly vronc, hold that the Iiclcani has not exercised due 
care ani diligence— Tu:hur Ah v Saftjb A'or. 25d P L R. IDlJ. 20 I.C. 3 

U’here the lav gives no {urisdiction to a Court or oRIcer in a certain 
matter, there can be no bona fije mistake as to Its or his {urisdiction In 
relation to that matter, and the time spent in a proccedme before such 
Court cannot be deducted. Thus, under the rules of the Bombay Gosem- 
ment, a Collector executing a decree has no junsdiciion to set aside a sale 
made by him, and a party who makes an application to him to set aside a 
sale cannot be allowed to deduct the time spent in so doing in computing 
the period of limitation for a subsequent application to the proper Civil 
Court — Narayan v. Rasuitften, 23 Bom 531. A proceeding for execution 
of a decree taken erroneously but bona fide and with due diligence before 
a Court, %hich had no jurisdiction but which the decree*hoIder believed 
to have jurisdiction, Is a bona fide one within the meaning of this section, 
and the time occupied in such proceeding will be deducted— /cfiar v, 
Kaminl, 28 Cal. 238; f/iralai v. Bairidas, 2 All 7P3 (PC.) See also 
Panda v famna Das. 26 Bom L R 470, A.I.R 1925 Bom 113, 85 I C. 
778 But a proceeding contrary to a clearly expressed provision of law 
cannot be said to be prosecuted in good faith Where ihe High Court in 
Rangoon has repeatedly said that it does not ordinarily interfere in revision 
with orders of removal of attachment made under O 2r, r 60 and that the 
party should file a suit, but the party filed a revision on the advise of 
his counsel, and after the revision was dismissed, subsequently filed a 
suit under O. 21, r. 63, held that the time taken up during revision could 
not be excluded-^. R. Af. AI. A. Firm v. Naung Po Saang, 7 Rang. 466, 
A.I.R. 1929 Rang. 297 (298), 120 I C. 236; Tan U v. Cfteffycr firm, S 
Bur.L.T. 93, 27 I C. 829- 

This section has no application when bad jatth is established Where 
a person who obtained an ex parte decree by fraud subsequently sued the 
proper person for recovering rent, held that limitation should be com- 
puted from the date of the institution of the suit, and that the cause of 
action could not be deemed to have been In suspense during the pendency 
of the prior proceeding — Narpat Singh v Atahidhar, 8 Pat. 851, A.I R. 
1930 Pat. 54 (57, 58), 122 I C. 241. 

Where a plaint was returned by the Sub-Judge to be filed in the 
Munsiff’s Court on the ground that the suit had been overvalued, and there 
was nothing to show want of bona fides In the plaintiff, the time spent in 
the Sub-Judge’s Court was deducted — Obhoy v. Krtlariha, 7 Cal. 284; 
Bn/ Alohan v. Alannu Bibl. 19 AH. 348 (F B.). Similarly, where a plaint 
was returned by the Court on the ground that the plaintiff had under- 
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valued his claim, and there was nothing to show that the under-valuation 
was deliberate, reckless or malo fide, it was held that the time taken up 
in the wrong Court should be excluded — Ramiayal v. Saraju, 17 O.C 210, 
25 I.C. 403; Scshamma v. Shankar, 12 Mad. 1; Rahafulla v. Ibadulla, 
18 I.C. 92; Bhawani v. Industrial Bank, SO I.C. 645, 70 P.R. 1919, 31' 
P.L.R. 1919; Chandi v. Janktram, I B L R S N. 12. Where a suit was 
rightly valued and was presented to the proper Court, but the Court 
mistakingly believing the suit to be under-valued returned the plaint, and 
then the plaintiff was driven from Court to Court for a period of 6 months, 
after which he could file his suit again in the right Court, held that he 
should be given the benefit of this section, as there was no want of good 
faith or diligence on his part, and he ought not to suffer owing to the 
mistake of the Court— Raghubar v. Kanhaiya, 12 O.L.J. 297, 2 O.W.N. 
383, A.l.R. 1925 Oudh 493, 89 I.C. 443. 

A claim cannot be said to be not bona fide when two Courts concur in 
decreeing the claim, although the final Court of appeal holds the decree 
to be erroneous. Therefore the time occupied in the previous suit in 
which that claim was preferred, from the date of institution of the suit up 
to the date of the decree In second appeal, should be deducted— D/nanaf/i 
V. Jadu Nath, 29 C.W.N. 202. A.I R. 1925 Cal. 456, 86 I.C 130. 

A certain document (Collector’s certificate under sec. 6 of the 
Pensions Act) which was necessary to give the Court jurisdiction In a 
case was not produced, and the defendant did not object to its absence 
until the case was almost finished; the Court then threw off the case for 
want of the certificate. In a subsequent suit brought by the plaintiff it 
was held that the non-produclion of the document in the previous suit did 
not constitute such want of diligence on the plaintiff's part as to disentitle 
him to the deduction of time allowed by the section. The case was one of 
error committed in good faith and not one of want of due diligence — 
Puiali Meheti v. Talja, 3 Bom. 223. 

A suit was brought in the Presidency Court of Small Causes against 
defendants not resident within the local limits of its jurisdiction, with 
the leave of the Registrar of the Court, who exercised the powers of the 
Court. Suddenly it was ruled by the High Court that the leave of the 
Registrar was not the leave of the Conrf The plaintiff’s suit was there- 
upon rejected by the Small Cause Court. Subsequently he instituted a 
fresh suit after obtaining the leave of the Court, and claimed to deduct 
the period occupied by the first suit. It was held that he was so entitled. 
The fact that he Instituted the first suit with the leave of the Registrar 
instead of with the leave of the Court did not amount to any negligence 
or want of bona fides on his part, because up till then the Registrar had 
been for many years exercising the powers of the Court to grant such 
leave under a Rule passed by the High Court The former suit was 
therefore prosecuted in good faith and with due diligence within the 
meaning of this section— ^ubbaroa v. Yagana, 19 Mad. 00. 

In execution of a decree a sum In excess was realised from the 
defendant. Me filed a suit to recover back the amount but it was dis- 
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missed on the cfound that no suit eouU lie, and the rrof^r remedy was to 
file an crplicathn under section 47 C. P. Code. Thereupon be made an 
application to obtain relund’of the money recovered In excess. Held that 
in computinc the period of limitation for the arrheafion the lime taken 
up in prosecuting the suit oupht to be deducted, as the suit «as brou;;ht 
With due diligence under a bona /fie mlstaKe — Ganpalrao v. Anandrao, 
44 Bom. 97. 

U’hen in proceedings in execution of a decree for rateable distribution, 
pa>ment xias urongly made to the defendant, and the plaintiff instead of 
prosecuting a suit, filed a revision petition In the High Court against the 
order of wrongful distribution, held that the revision petition was not 
prosecuted tn good faith because no revision could lie while there was 
another remedy by way of suit; and he was not entitled, in a subsequent 
suit under section 73 (2) of the C. P Code, to deduct the time taken 
by the revision petition — Baijnatk v Ramadoss, 39 Mad. 62 

Where the decree on the face of It showed that It was passed by the 
Court of the Subordinate Judge, and there had been two previous execution 
applications, both in the Court of the Subordinate judge, and some 
money also had been realised, and the heading of the decree showed that 
It was one of the Subordinate Judge’s Court, but still the decree-holder 
filed the next execution application in the Munslff’s Court, and subse- 
quently re-flled it in the 'proper Court after the limitation period, held 
that the decreeholder was not entitled to the protection of sec 14 as such 
an act cannot be said to have been done with due care and attention— 
Faziul v. Ha/afu4<fi/t, 8 P.L.T. 561. A.I.R 1927 Pat. 256, 101 I C. 674. 
Where an appellant should have known that the High Court and not the 
District Court had jurisdiction to hear an appeal, and yet persisted m 
appealing to the District Court, held that there was no good faith on his 
part, and therefore the Court refused to excuse the delay when he 
afterwards filed his appeal in the High Court — Daudbhai v. Emnabat, 28 
Bom 235 The plaintiff filed a suit for damages for malicious prosecution 
against a Magistrate The defendant pleaded want of notice under section 
80 C. P. Code. The plaintiff went to trial on this issue and his suit was 
dismissed. Thereafter the plaintiff gave the required notice and again 
brought a suit and claimed to deduct the time spent In the previous suit. 
Held, that in view of the well known and old standing procedure requiring 
previous notice and the clear words of section 80, C. P. Code, the plaintiff 
could not be said to have acted lit good faith in the previous suit, and 
was therefore not entitled to exemption under this section — Manghanmat 
V. Fernandez, 5 S L.R. 181, 13 I C. 260. 

A plaintiff cannot be said to have prosecuted a suit with due diligence 
when owing to his own negligence or default the suit Is so framed that 
the Court cannot try it ; as for instance, where the plaintiff omitted to set 
out certain boundaries of the land In the plaint— Cftuitdcr v. Bissesiutee, 
6 W.R. 184 (F B ) ; or where the plaintiff neglected to register a compul- 
sorily registrable certificate and to produce the same in Court — Bat Jumna 
V. Bai Ichha, 10 Bom. 604. 
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The plaintiff brought a suit in a wrong Court on 20-5-1913, and that 
Court ordered the return of the plaint to the proper Court. But the 
plaintiff refused to take it back and m 1914 filed a revision against the 
order to the High Court, which was dismissed on March 16, 1915. On 
June 15, 1915 the plaintiff having applied for return of the plaint, it was 
returned to him on June 30 and he filed it on the same day in the proper 
Court Held that the plaintiff was not entitled to deduction of the 
time between May 20, 1913 and June 30, 1915, in as much as he could 
not be -deemed to have been prosecuting the case with due diligence m 
view of the fact that he waited for three months after the dismissal of 
the revision before he applied for the return of the plaint — Hameda v. 
FaUma. 16 A.L.J. 429, 45 I C. 991. 

A plaint was rejected on the ground of limitation as the plaintiff' 
omitted to set out certain payments of interest by the defendants, which 
payrnents if so set out would have saved the suit from being barred by 
limitation. Thereupon the plaintiff brought a fresh suit setting out all 
those payments. It was held that the penod during which the first suit 
Was pending in the Court was not to be deducted m computing the period 
of limitation for the second suit, as the omission of the plaintiff to set 
out the facts of payment amounted to a want of due diligence on his 
part in conducting the first suit — Nobm v. Raiomoyt, 1 1 Cal 264 

Where each of two plaintiffs came into Court originally to sue 
separately fn respect of a contract which gave them a foitit but not a 

several right, and this error was pointed out to them and they were given 

every opportunity of rectifying it, but they elected to proceed with their 
suits as then framed, and by the time that those suits were dismissed, 

the period of limitation for a fresh suit had expired, it was held that in 

these circumstances the plaintiff did not exhibit that degree of diligence 
which would entitle them to the benefit of this section — Kalu v. Alchru, 
41 P.R. 1916, 32 I C 497. 

152. Defect of jurisdiction • — The words “defect of juris- 
diction” mean a defect of jurisdiction peculiar to the Court in which the 
proceedings were taken, and do not cover such mistakes as the presenta- 
tion and prosecution of an appeal which did not lie in any Court — Afofi 
Singh V. Maghan, 22 P.R. 1912, 244 P.L.R. 1911, 11 I.C. 880. 

An application for execution to the Court which passed the decree, 
for the transfer of the decree to another Court, was dismissed on the 
ground of limitation besides other grounds. It was held that in com- 
puting the period of limitation for a subsequent application to the same 
Court for attachment of the judgment-debtor’s property, the time between 
the filing of the previous application and Its dismissal could not be 
deducted under this section, because (be previous application was dismissed 
on grounds other than defect of jurisdiction, and also because the relief 
sought in the second oppHcalion was not the same as that sought in the 
first— T/icrrfhjSB’amigaf v. Veakatarama, 33 M.LJ. 682, 45 I.C. 4G0. 
Where a person misconceived his remedy and instead of proceeding by 
way of an application to set aside an execution sale, brought a suit which- 
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likss eventually dismissed, the time taken in prosecuting the suit (and 
an appeal therefrom) cannot be deducted under this section in computing 
the period of limitation for an application, because the failure of the 
applicant in the prosecution of his claim by suit cannot be attributed to 
anything connected with the Jurisdiction of the Court — Ganapathl v. 
Krisknamachari. 43 MLJ. 1S4, 70 I.C 743, A.l.R. 1922 Mad. 417; 
Alurugcsa v. Jataram, 23 Mad. 621. Where a Court rejects a proceeding 
not because it is unable to entertain it on account of defect of jurisdic- 
tion but because the proceeding Is utterly wrong and misguided as to the 
liability of the delendant, this section does not apply — Manckfcl v. Surya- 
pur MilU Co.. U . 52 Bom. 477, A.I.R 1928 Bom. 252 (257). 

Where the Court in which the wrong proceeding was instituted had 
jurisdiction, but erroneously held that It had no jurisdiction to grant the 
relief claimed, the time spent In the Court may be deducted under this 
section — Abdulla v. Kalumpurath, 33 M.L.J. 463, 43 I.C. 6. But where 
the Court In which the previous suit was rightly instituted declined to 
entertain the suit not because it had no jurisdiction but because that 
Court (Union Court) thought that If was desirable that the suit should be 
conducted m a Civil Court in which the question of law would be properly 
decided, hefd that this section did not apply— Bonomafi v. Fakir Chand, 
46 C.LJ. 452, A.I.R. 1928 Cal. 46, 106 I.C. 324. 

On the 2nd September 1887 the plaintiff filed a suit in the District 
Munsiff’s Court to recover his share of the profits under a partnership 
agreement with the defendant. In his evidence, the plamiifi stated that 
there had been a settlement of accounts between himself and the 
defendant The suit was thereupon dismissed as being cognizable by the 
Court of Small Causes, and the plaint was returned on the 1st March 1689. 
On the 27th March (he plaint was filed in the Court of Small Causes. 
It was held that the period from 2nd September 1887 to Ist March 1889, 
i.e., the period of pendency of the first suit in the District Munsif’s Court 
should be deducted under this section — Samtnadlia v. Samban, 16 Mad. 
274. Where a suit was instituted In the Presidency Small Cause Court 
against defendants not resident within the Jurisdiction, with the leave 
of the Registrar, and it was subsequently ruled that the Court and not 
the Registrar was empowered to give such leave, and the suit having 
been dismissed, a similar suit was then instituted, the leave of the Judge 
having been first obtained, it was held that this section applied and the 
plaintiH was entitled to deduct the lime during which the first suit was 
pending, as the Court had no jurisdiction to entertain that suit until its 
leave was obtained for proceeding against defendants not resident within 
the Court’s jurisdiction— S’libbarau v. Yagana, 19 Mad 90. So also, a 
plaint was filed in the High Court with leave under clause 12 of the 
Chapter, such leave having been» obtained from the Registrar. Subse- 
quently in another case It was decided that the leave of the Registrar was 
bad in law. Thereupon the Court rejected the plaint and ordered it to be 
returned to the plaintiff, who afterwards brought a fresh suit on the 
same cause of action. Held that section 14 should be applied in calculat- 
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ing the period for the second suit — Ramdeo v. Gonesh, 35 Cal. 924. 
An application was made before a subordinate Court for execution of 
a decree passed by itself but that Court after executing the decree in 
part transferred it to the Presidency' Small Cause Court which proceeded 
to execute it. Afterwards it W'as discovered that the transfer of the 
decree was a mistake as the amount exceeded Rs. 2,000, and the decree 
was, returned to the subordinate Court. A fresh application for execu- 
tion was thereafter made. Held that the time during which the decree 
-v’as in the Presidency Small Cause Court should be deducted in com- 
puting the period of limitation for the second appl.cation — Barrow v. 
Javcrchand, 19 Mad. 67. S obtained a mortgage decree against P in 
March 1887, In the Hajipore Munsiff's Court. On the 9th September 
he applied for execution and on 7th November 1887 the mortgaged 
property was sold by the Ha|ipore Court. On appeal the High Court 
set aside the sale on the 2nd September 1890 on the ground that the 
Hajipore Court had no jursldiction On the 6th September 1890 S applied 
to the Hajipore Court to transfer the decree to the Muzaffarpur Court, 
and on the 19th December 1890, S applied for execution to the Muzaffar- 
pur Court. Held that the decreeholder ti*as entitled to a deduction of all 
the time occupied In executing the decree in the Hajipore Court, from 
9th September 1887 to the 2nd September 1890, if not to the 6th Septem- 
ber l890~-/?(i»bulfubh v. Joy Kishen, 20 Cal 29. Where a defendant !s 
found after the issue of summons in a suit to have been dead before the 
filing of the plaint, the Court has no jurisdiction to decide the suit 
against him, and the plaintiff may have a deduction of the time* occupied 
in that suit when he subsequently sues the defendant's representatives^ 
Mohan Chander v. Azam Cazee. 12 W.R. 45. 

Where a plaintiff, relying upon the defendant's representation as to 
1he latter's place of residence, brought his suit in a Court which had no 
junsdietion, the lime of the pendency of the suit in such Court was held 
to be properly excluded — Banee Madhab v. Bipro Dass, 1 5 W.R 69. 

The plaintiff was allowed under this section to deduct the period 
during which he was bona fide seeking redress from the Revenue Court 
which had no jurisdiction to deal with the question raised by him — 
Cirjanath v. Ram Narain. 20 Cal. 264. 

A suit lor recovery of price of bricks was brought in the Munsiff’s 
Court which passed an ex parte decree ; the ex parie decree was set aside 
and the suit was reheard- The Court then being of opinion that the 
suit was cognizable by the Small Cause Court, returned the plaint for 
representation to that Court. It was held that the plaintiff was entitled 
to the benefit of this section— Fori v. Meyer. 15 A.L J. 573. 40 l.C. 447. 

153. Other cause of a like nature : — Misjoinder of cause 
of action »as held to be a cause of like nature v-ith want of jurisdiction 
— Deo Prasad v. Periab, 10 Cal. 66, followed In Afuf/ik Kefail v, 
Sheo Pcrshad, 23 Cal. 821; AlafAura Sing v. Bhiinonl. 22 All 243 
(F.B); Wnlafi v. Murvgappa. 20 Mad. 48 (F.B): Venkalaratnam v. 
Ramaraju, 21 Mad. 361; Narasimma v. Ala«J>on, 13 Mad. 451. The 
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contrar>’ nitifiRS in Ram Sabkag v. Bobin, 2 All. 622, India PubUshen 
V. Mdnigc. 35 Cal. 728 and TiHha Sami v.* ShahaRiri, 17 MaJ. 299 
arc no longer good law in view of Explanation III added to this section. 

Misjoinder of parties must also be deemed to be a cause of like 
nature with defect of jurisdiction See Explanation III, and fiUthuia 
Singh V. Bhan’iini, 22 All. 248 (F.B-I. The cases of }ema v. Ahmed, 
12 All 207, India publishers v. Aldridge, 35 Cal. 728, Krishnaji v 
Vilhal, 12 Bom. 625, in which the contrary view was held, 'must be 
deemed as overruled by Explanation III. 

The word ‘misioinder* in Explanation III includes 'non-joinder*. For 
-the purposes of this section there is no distinction between misjoinder 
.and non-joinder. They arc only variations of the same defect There- 
fore, where one of several decree-holders applied to execute the decree 
without impleading the other decreeholders as parties, and the application 
was disrrdssed, whereupon a subsequent application for execution was 
properly presented, held that the time occupied in prosecuting the earlier 
application in good faith should be deducted under this section— 
Ibrahm v. firm of Ghulam Husain, 15 S.L.R. 11, 62 1 C. 607. 

A misconception of the plaintiff as to the Court in which he ought to 
sue, coupled with the action of the Court to which he instituted the suit 
on such misconception, in admitting the suit, was held, under the special 
circumstances of the case, to be a cause similar to defect of jurisdiction — 
Seth Kahandas v. Da/iiati/iai, 3 Bom. 162 See this case cited in Note 
149 ante 

The words "or other cause” refer to cases where the action of the 
Court IS prevented by causes not arising from laches on the part of 
the plaintiff— Lueftman v Nimhoo. 17 W.R 266 The words mean some 
unavoidable circumstance over which no one has any control, or some- 
thing incidental to the Court itself and unconnected with the default or 
negligence of the plaintiff— Chumfer Madhab v Bissessuree, 6 W.R. 151; 
Ra/a of Faridkole v. 5ardjr Curduyaf, 34 P.R. 1898. Therefore, this 
section does not apply where the previous suit was dismissed for 
plaintiff’s default or negligence In prosecuting It — Chmfarnan v. Kisan, 
25 N.LR. 99. AIR 1929 Nag 219, 116 1C. 509 The plaintiff was 
not entitled to deduct the time during which she was engaged in pro- 
secuting the first suit which was dismissed owing to the non-production 
of a certificate due to her own laches — Bai Jumna v. Bat Ichka, 10 Bom. 
604; nor can the plaintiff claim exemption when his first suit was dis- 
missed on account of failure to give notice under sec 60 C- P Code — 
Manghanmal v. Fernandez. 5 S.L.R 181, 13 I.C 260. 

This section applies where the Court in which the previous proceed- 
ing was instituted was unable to entertain it on account of the Court’s 
defect of jurisdiction or some cause of like nature, that is, on some such 
technical ground, and therefore rejected It. This section does not apply 
■where the previous proceeding was dismissed after adjudication on its 
merits, and not because the Court was unable to entertain it — Issureenund 
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V. Parbatty, 3 W.R 13; Ardha Chandra v. Maiangini, 23 Cal. 325 (327); 
Abbas All v. Yusuf AU. 28 P.L.R. !S8, A.I.R. 1927 Lah. 186; Sat Bhirai 
V. Ahmed, 28 P.L‘.R. 403, 104 I.C. 726, A.I.R. 1927 Lah. 785; Ra/anf 
Bandhu v. Kali Prasanna, A.I.R 1924 Cal 419, 74 I C. 279. This 
section will entitle a plaintiff to claim exclusion of time when his previous 
suit was dismissed without any trial and simply on the case set up in 
the plaint ; where the previous suit was dismissed on the findings arrived 
at by the Court, it cannot be said that the suit was dismissed without 
trial, and consequently this section cannot apply— Narayanan v. 
Kannammal, 28 Mad 338 (341, 342). Therefore in calculating the period 
of limitation prescribed for a suit brought by the adopted son to set aside 
an alienation made by his adoptive mother, the period of pendency of 
suits brought by or against him to prove or disprove the validity of his 
adoption will not be deducted, because such suits were properly brought 
and adjudged on their merits — Kishen v. Muddun, 5 W.R. 32. An 
objector’s claim having been disallowed, he brought a regular suit to 
establish his right and to have the sale stayed. The attached property 
was however sold pending this suit which was subsequently dismissed on 
its merits. He then brought another suit for declaration that the pro- 
perty (which was still in his possession) was his and was not aflected 
by the sale ; it was held that in calculating limitation for the second 
suit no deduction could be made for the time consumed in the first suit— 
Raghunath v. Scorfoo. 2 W.R. 162 

Where the previous suit was dismissed not on any technical ground 
of misjoinder of parties or of causes of action but on the ground that 
having regard to the frame of the suit no cause of action had been 
established against the defendants, held that this section would not apply 
and the time taken up by the previous suit would not be deducted — 
Commercial Bank v. AHavoodeen, 23 Mad 583 (590) 

Plaintiff at first instituted a suit In 1893 for possession and mesne 
profits from 1889 to 1893 (the date of suit) as well as from 1893 to the 
date of recovery of possession. The suit waa decreed in January 1895 
but the mesne profits were awarded only up to 1893 (the date of suit), 
the decree being silent as to the mesne profits from 1893 to 1895. Plaintiff 
thereupon instituted In April 1893 a second suit for mesne profits from 
1893 to January 1895 Held that the suit was barred ; the time of pendency 
of the previous suit would not be deducted, because it could not be 
said that the former Court was unable to entertain the former suit from 
defect of jurisdiction or other cause of like nature. In fact the Court 
did entertain the former suit and there was no defect of jurisdiction which 
prevented the Court from awarding the mesne profits claimed, but it did 
not decree the mesne profits either through inadvertence or because the 
claim was not specially pressed— Hoys v. Padmanand, 32 Cal. 118 ' 
Plaintiff's suing by mistake on a foreign judgment, which was a nullity, 
cannot be held to be a cause of like nature with defect of jurisdiction — 
Raia of Faridkote v. Sardar Gurdayat, 34 P.R. 189$. 

Where, relying upon a decision of the High Court, a decreeholder 
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instituted proceedings in the Insolvency Court, and then by a subsequent 
Full Bench Decision of the High Court it was declared that those pro- 
ceedings must be taken in the Revenue Court end not in the Insolvency 
Court, whereupon the decreeholder applied to the Revenue Court, held 
that the time during which the proceedings were pending in the Insolvency 
■Court would be deducted— Farbafi v. Raja Rikh, 44 All. 296 (300), 20 
A.L.J. 147, 66 I.C. 214. 

Res judicata does not constitute a “cause of like nature.” Thus, a 
decree-holder made an application for execution of his decree on 6th 
■October 1915 which was dismissed lot default. Thereupon the judgment- 
debtor who also held a decree against the decreeholder applied tor execu- 
tion of his decree against him, and the decree-holder made an application 
on 15th November 1916 for being allowed to set off his decree against 
the decree of the judgment-debtor, but the decree-holder's application 
was disallowed on 23rd May 1918 on the ground of resjudicata. Subse- 
quently the decreeholder made an application for execution of his decree 
tand claimed to deduct the time between 15th November 1916 and 23rd 
May 1918. Held that he was not entitled to get the deduction— Bra/u 
.Oopaf v. Tara Chand, 6 P.L.J. 593, 63 I.C. 593, A.l R. 1921 Pat. 22S. 

\rhere a prior suit for declaration of title was dismissed as not main- 
tainable because it contained no prayer for possession, the time taken 
In prosecuting that suit can be deducted as the defect was of a nature 
•similar to a defect of jurisdiction— Penfcamme v. Parthasarathi, 51 M.L.J. 
391, A I R. 1926 Mad. 1061, 93 I.C. 14. An application for execution of 
.a decite was dismissed because the relief asked for was not in conformity 
with the decree, the legitimate prayer for the execution of the decree 
being joined with a prayer which tlra Court was not competent to grant. 
Held that the time occupied in this application should be deducted In 
calculating the period for a subsequent application, as the former appli- 
cation was dismissed for a cause of a nature similar to defect of jurisdiction 
— Keshorc Mai v. Jagdish Narain, 3 Pat. 42, 75 1 C. 312, A.I.R. 1924 
Pat 471. 

154. Withdrawal of previous suit : — This section applies 
•only to cases where the previous suit was dismissed by the Court itself 
because it was unable to entertain It , if does not apply where the previous 
suit was voluntarily abandoned or withdrawn by the plaintiff. When the 
previous suit had been terminated not by any action of the Court but by 
the act ol the plaSntjH, he cannot claim the benefit o! this section — 
i4riinac/ial(2m v. Lakshman, 39 Mad. 936; Vara/laf v Shomeswar, 29 Bom 
219; Upendra v. Sur ><2 Kanta, 20 I C. 205, Krishnaii v Vithal, 12 Bom. 
625; Bal Jumna v. Dal Ichha, 10 Bom. 604, Pirjade v. Pirjade, 6 Bom. 
681. If a suit is withdrawn by the plaintiff under O 23, r. I with 
-permission to bring another suit, and a fresh suit Is instituted, the plaintiff 
is bound by the law of limitation in the same manner as If the first suit 
had not b«n instituted- Varojlal v. Shomeswar, supra; Rahim All v. 
Yehia, A.I.R. 1928 All. 402. But if the Court was not competent to 
•entertain the suit, and the suit was withdrawn with the leave of the 
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Court, the order of withdrawal might be treated as an order returning 
the plaint, and the provisions of sec. 14 would apply to the suit when 
re-instituted — Ramdas v. Gonesh Namn. 35 Cal. 924, 12 C.W.N. 921. 

155. Deduction of time . — Where a plaint which had been 
presented to the wrong Court on the last day of the period of limitation, 
was subsequently returned by the Court for presentation “within a week” 
to the proper Court, and then the plaint was filed in the proper Court 
within a week, it was held that the suit when so presented was barred 
by limitation, as only the time during which the suit was pending In the 
wrong Court should be excluded ; and the fact that the Court had given 
a week’s time should not be taken into account — Haridas v. 5ani(, 17 
C W.N. 515, 18 I.C. 121 The principle is that a Court in returning a- 
plaint to a plaintiff in a suit in which it had no jurisdiction had no 
authority to fix a time within which the plaint was to be presented 
to a Court having jurisdiction, and if it does so, that fact will not in 
any way affect the time to be allowed to the plaintiff— Goan Nangiah 
V. Piadafala Venkatappa, 5 M.H.C.R. 407. So also, where a plaint was 
returned to be re-presented to another Court, and no steps were taken' 
for 10 days thereafter, by which time the suit was barred, held, that the 
delay could not be excused— Fafeh Mahammad v. Raja, 26 PL.R. 342; 
Sheo Namn v. Ram Prasad, 8 N.LJ. 76, A.l.R. 1923 Nag 241, 74 
I.C. 317 

Cfosjng of wrong Court: — ^The last day for filing a suit was 14th June 

1908. But as the Court in which the suit was sought to be filed was 
closed from Hth June to 5th July, the suit was filed on 6th July 1908. 
On 17th February 1909, the Court found that It had no jurisdiction and 
returned the plaint to the plaintiff for presentation to the proper Court. 
The plaintiff presented If to the proper Court on the next Court day, 
i e., 19th February 1909 It was held that under sec. 14th plaintiff was 
entitled to the deduction of time between 6lh July 1908 and 17th February 

1909, ie., the time during which the suit was acluatly prosecuted in the 
wrong Court, but not to a deduction of the period between Hth June and' 
5th July 1908, during which the wrong Court was closed; held further, 
that the plaintiff could not invoke the aid of section 4 for deducting the 
latter period, as the word ‘Court’ In that section does not include a 
wrong Court — Mira Mohideen v. JVaffnperumal, 36 Mad. 131 ; Ummathu 
v. Pathumma, 44 Mad. 817; Sheshagfri v, Vafra Velayudam, 36 Mad. 482, 
Govindasaml v. Sa/nf Padayachi, 43 M L.J. 579, 69 I.C. 724; Makund v. 
Ramrai, M A L.J 310, 35 I.C. 292 (293); Bano Mai v, Bano Mai. 55 
I c. 55 (Uh.); Maqbul v. Pateshri, ZJ A.L.J. 976, A.l.R. 1929 All. 677, 
118 1 C. 670; Dharma v. Cattga Ram. 11 Lah. 12, A.l.R 1929 Lah. 425, 
116 I.C. 314, 31 P.L R. 396. Contra — Basvanappa v. Krishnadas, 45 
Bom. 443, where It was held (dissenting from 36 Mad 131) that the 
period during which the wrong Court was closed should also be deducted. 

The time taken in obtaining certified copies of the judgment or order 
of the first Court for the mistaken institution of the appeal which ultimately 
proved infructuous, should also be deducted from calculation, because 
the ptalniin Is said to have been prosecuting a civil proceeding during. 
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the period he vas taking the preparatory steps for the filing of the appeal 
by way of applying for copies of ludgmenl and decree — Lakshmiram v. 
SonatdR, IS C.UJ. 160, 7 I.C. 775. But the plaintiff is not entitled to 
deduct the time taken in obtaining a cenified copy of the order of rejection 
of the plaint passed by the Court In which the suit had been wrongly filed 
— Bonomafi v. Fakir Chand. 46 C.L.J. 452, A.IR. 1928 Cal 46, 106 
I.C. 324. 

Closing of proper Court : — ^Where a plaint presented within 
time in a wrong Court was returned to the plaintiff on a date after 
limitation had expired, and the next three days being holidays, it was 
presented before the proper Court on the fourth day, held that in the 
circumstances the suit was not barred by limitation, as the plainlifT 
could not present the plaint to the proper Court before the date on which 
he did, owing to the holidays of that Court — Bejoy Kumar v. Kustim 
Kumari. 33 C.W.N. 221 (225). 

156, Suspension of right of nction Two out of three 
brothers were dispossessed of their shares in cenain properties by the 
third brother. One of the brothers who were dispossessed brought a suit 
for the recovery of his share as against the other two brothers as defen- 
dants. One of the defendants supported the plaintiff and set up his own- 
right to one*thIrd share in the property. An issue was raised between 
the coKiefendants as to whether the defendant who supported the plaintiff* 
was entitled to a certain share. The Court passed a decree not only in 
favour of the plaintiff but also declared that the defendant had one>lhIrd 
share. On appeal the decree of the trial Court was set aside so far as- 
the defendant was concerned. He then filed a suit for the recovery of 
his share It was held that he was entitled to deduct the period from 
the date of the decree of the first Court to the date when that decree 
was set aside on appeal, i e., the period dunng which there was the 
judgment of the lower Court In his favour in the previous suit; that a 
Court should relieve parties against injustice occasioned by its acts and 
oversights , that where the plaintiff could not have sued for some relief 
which had been decreed to him by mistake, his right of action should 
be considered as suspended , and that the lime during which his right was 
suspended should be deducted, although It was doubtful whether this 
section covered the cause or not — Lakhan Chandra v Madhu Sudkan. 35 
Cal 209, affirmed by the Privy Council In Nrilyamoni v Lakhan. 43 
Cal 660 (663), 20 C.W N. 522, 33 I C 452, where their Lordship laid 
it do%-n as a general principle that the limitation would remain in suspense 
whilst the plaintiffs were bona fide litigating for their rights in a Court 
of justice And so, where the plaintiff obtained a decree for rent which 
was reversed on appeal on the ground that the provisions of sec. 12 of 
the Rangoon Rent Act had not been satisfied, and thereafter the plaintiff 
again sued for rent, held that as long as the previous decree was in 
existence, i c , until It was set aside by the appellate Court, the plaintiff 
could not file another suit for rent, and therefore in the second suit the 
plaintiff was entitled to deduct the whole of the period during which he 
had been litigating his claim in the previous suit, viz. the period from 
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the date of institutioo of that suit (and not from the date of the decree) 
upto the date of the appellate decree — Bhandari v. Nlhalcfm^d^ 6 Rang. 
691, 117 I.C. 52. A.I.R. 1929 Rang. 55 (57). 

In computing the period of Iinutaiion for a suit against a Ruling 
Chief (e g the Gaikwar of Baroda) the plaintiff is not entitled to deduct 
the time spent by him in obtaining the Government of India's consent 
under sec. 86, C. P. Code. Secs. 4 to 25 contain no statutory provision 
enabling the plaintiff to deduct that time— Rao, Gaikn-ar of Baroda 
V. Madhavrao. S3 Bom. 12, 30 Bom.L.R. 1463, A.I R. 1929 Bom. 14 
(19. 23). 115 I.C 369.' 

The plaintiff purchased a paini at a sale under the Patni Regulation 
in May 1903. The patnidar Instituted a suit for cancellation of the sale 
which was decreed m May 1912. In the interval, on 14th October 
1910 the plaintiff had paid rent to the defendant to prevent further sale 
under the Regulation. The plaintiff now brought a suit in 1916 for 
recovery of the money paid by him to the Zemindar as rent, and claimed 
to deduct the time which was occupied by a proceeding for assessment 
of mesne profits as between himsetf and the original patnidar on the 
basis of the decree for cancellation of the sale. Held that the plaintiff 
was not entitled to a deduction of the period There was not since the 
14th October 1910 any period of lime during which the right of the 
plaintiff to institute the present suit was suspended by reason of clrcum- 
'stances over which he had no control, so as to entitle him to invoke the 
aid of the rule recognised by the Judicial Committee in 7 M.I.A. 333 
(Prannaik v. Rookia Beguml 12 M.I A. 244 {Sisrnomoyee v. Shoosftee) 
and 43 Cal. 660 {S rityamoiu v. Lakhan. and to deduct the period 
— fanaki Hath v. Be/oy Chand Mahatab. 2$ C.V.N. 271, 60 1 C. 
698, 33 C.L.J. 368 For other cases, in which the principle of the 
suspension of cause of action has been discussed, see Niranka v. 
Atulkrishna. 28 C.W.N. 1009, A.I R. 1925 Cal. 67, 83 I.C. 110; Dina 
Nath v. Jadu Nath, 29 C.W.N 202, 86 I.C. 130, A I.R. 1925 Cal. 456; 
Abdul Rahim v. Ofamshee, 56 Cal. 639, A.I.R. 1930 Cal. 5 (9, 10); 
and the cases cited in Note 102 under sec. 9. 

1 56 A. Sub-section (2) : — ^An application to set aside an ex parte 
decree passed by a Small Cause Court was originally presented on 29th 
March before a Munsiff where it remained pending for some days. The 
MunsiR returned the application lor being filed m the Court yhich passed 
the decree, whereupon It was filed in the Court of the second Munsiff 
by whom the decree had been passed, but by mistake the application was 
registered as an ordinary application to set aside an ex parte decree in 
an ordinary money suit, and the mistake was discovered on 7th August, 

I e.. several months afterwards. Held that in computing the period of 
limitation for the application under Art. 164, the ludgment-debtor was 
entitled to a deduction of the time from 29th March to 7ih August, during 
which he had been wrongly but diligently prosecuting his application — 
Basiruddin v. SonautU. 15 C.VT.N. 102 (106). 

Under the Act of 1877, in computing the period of limitation for 
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:an application, the time during vhlch Ibe applicant had been prosecuting an 
application in a wrong Court could be deducted; but no time was 
deducted where the applicant had been prosecuting a suit in a wrong 
Court. See Shoefi Ram v. Sfieo Chand, 63 P.R. 1886. But this Is no 
longer good law, because under sub-section (2) of the present section, 
the time during which the applicant had been prosecuting another civil 
proceeding (which includes a suit) will be deducted. See Ganapalhi v. 
Xrishnamachari. 43 M.L.J. 184, A.1 R. 1922 Mad. 417, 70 I C. 743. 

157. Explanation 1 : — Termination of proceedings. — Where a 
plaint is ordered to be returned for presentation to the proper Court but 
is actually returned three days later, the suit in the wrong Court is 
'said to terminate on the day on which the plaint is actually returned and 
not on the day on which it is ordered to be returned The reason Is 
that a party cannot always get back his plaint on the same day on which 
It is ordered to be returned : and as long as the plaintiff has exercised 
ordinary diligence in pursuing his claim, there is no reason why the 
period up to the day when he gets back his plaint should not be deducted — 
Nagindas v. Magantal, 46 Bom. 211, 64 I C. 160, A.I.R. 1922 Bom. 160; 
Basvanappa v. Krishnadas, 45 Bom. 443; Mohendra v, Nanda, 17 C.V.N. 
1043, 20 I.C. 183. 

A suit was filed In the munsifl’s Court which he dismissed es being 
■beyond his jurisdiction, and this order of dismissal was upheld on second 
appeal by the High Court, who directed the lower Appellate Court (Dt. 
Judge) to ascertain the value of the land in dispute and pass a fresh order, 
After that Inquiry was held the Judge passed an order (on 30th October 
1683) confirming the original order of the Munsiff. The plaintiff there- 
upon filed a second suit. Held that the plaintiff was entitled to be 
-allowed the whole of the time occupied In the first suit up to the date 
of the final order of the District Judge (30th October 1883) , that the 
order of the High Court did not terminate the prior suit, and that the 
suit terminated only when the District Judge passed an order after holding 
the Inquiry — Sankaran v. Parvatht. 12 Mad. 434 

Where a plaint was returned on the 27ih June with a permission to 
'refile it in the proper Court, and with a direction to the plaintiffs to 
pay costs, and an order fixing the amount of costs was recorded on the 
30th June, it was held that the return of plaint on June 27 terminated 
the connection of the Court with the suit, and though the costs were 
-calculated later, the plaintiffs could not be said to have been prosecuting 
their suit in that Court after the plaint had been returned— Ganga Charan 
V. Akhit Chandra, 24 C L.J 355. 35 I C 595. 

158. Application of section to special or local laws : 

— According to section 29 as now amended by the Indian Limitation Amend- 
ment Act (1922), this section applies although the case is governed by 

a special or local law of limitation, unless it is expressly excluded by 

the special or local law Thus, it applies to a suit under the Bengal 
Tenancy Act. Section 185 of that Act which excludes certain sections 

•of the Limitation Act. does not mention sec. 14 — Raja Sail Prosad v. 
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Cobmda, 33 C.W.N. 227 (229), A.I.R. 1929 Cal. 325. So also, this- 
section would apply to a suit under the Agra Tenancy Act (1926), because 
sec. 231 of that Act neither expressly nor impliedly excludes sec. 14 — 
Ananti v. Chhannu, 28 A.L.J. 256 (F.B ), A.I.R 1930 All 193 (200, 
205), 124 I.C. 540. Even before the Amendment, this section was applied 
to a suit or application under a special or local law, e g to a suit under 
sec. 78 of the Madras Rent Recovery Act (VIII of 1865) — Kallayappa v. 
Lakshanpathi, 12 Mad. 467; or to a suit under the Madras Boundary Act 
(XXVII of I860)— Scsfiamma v. Sankara, 12 Mad. 1 ; or to a suit under 
sec. 86 of the Bombay District Municipal Act (VI of 1873) — Ourocharya 
V. President, 8 Bom. 529, or to a proceeding under the Provincial 
Insolvency Act — ^Dropodi v. Hira, 34 All 496 (F.B ). 

The following cases In which this section was held inapplicable to 
suits or applications under special or local laws on the ground that those 
laws were complete codes In themselves, are no longer good law in 
view of the recent amendment of section 29 :~]Vagendra v. Mathura. 18 
Cal 368 (suit under Act X of 1859); Abdul Hakim v. Latifunnessa, 30 
Cal. 532, KaHmuddtn v. Sahibuddin. 47 Cal. 300 F.B , Khagendra v 
Bamanl, 24 C.W.N. 29 (cases under sec 77. Registration Act) . Trasi Deva- 
V. Parameshwaraya, 39 Mad. 74 (case under Prov. Insolvency Act) r 
Cftotvdhury Kesri v. Oiani Ray. 29 Cal. 626 (application to set aside sale 
under sec 310A C. P. Code 1882) ; Lakshmon v Keshay, 6 N.L.J 205, 
A.I.R. 1923 Nag. 306 (suit under C. P. Land Revenue Act) 

In Fatehl v. Siti, A.I.R 1926 Nag. 126 (decided m 1923), this change 
In the law has been overlooked. 

Sec 14 does not apply where the special Act provides special rule of 
limitation which derogates from the provisions of the general rule embodied 
in sec. 14 — Ram Lochan v. /agat Narain, A. I R. 1927 All 181, 98 I C. 
1050. 

15. (1) In computing the period of limitation 

prescribed for any suit or applica- 
^ Exciaiion of time dur- iJqjj tJig execution of a decree, 
•re luipend^r^*' ***** the institution or execution of which 
has been stayed by injunction or 
order, the time of the continuance of the injunction or 
order, the day on which it was issued or made, and the 
day on which it was withdrawn, shall be excluded. 

(2) In computing the period of limitation prescribed 
for any suit of which notice has been given in accordance 
with the requirements of any enactment for the time 
being in force, the period of such notice shall be 
excluded. ^ 

159. Scope 1 — The words *‘or application for the execution of o; 
decree” has.been added In the A« of 1903. Sub-section (2) is new. 
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Under the Act of 1877 this section applied only to sails; and there- 
fore where the execution of a decree was 6ta)ed by an inlunction, it 
was held that the time during which the Injunction was in force was not 
to be excluded in computing the period of limitation — Raiarathnam v. 
ShevLsyam, It Mad. 103 (105); Kalyatibhai v. Ghanashamhxt, 5 Bom. 29; 
Lachmt Chand v. Ballam, 17 All ‘125 (427) ; Lut/ul v. Sambhudtn, 8 
Cal. 248; Amulya v. Preo. 7 l.C. 880. 

But the Court in many cases relieved the decree-holder from this 
“monstrous inlustlce" by treating the application for execution made after 
the withdrawal of an Iniunction as an application to revive or continue 
the previous application (Article 181). See Kalyanbhai v. Ghanashamlal, 
5 Bom 29, Basanl Lai v. Batat Dtbi. 6 All 23, Sakina v. Ganesh, 3 
P.L.J. 103, 44 1 C. 560; Narayan v Sono. 24 Bom. 345; Chinlaman v. 
Balshastn, 16 Bom 294; Issur v. i4Mul, 4 Cal. 877, Ashraluddin v. 
Bepm Behari, 30 Cal 407 , Gurudeo v. Amrif. 33 Cal 689 , Lakshmi 
V. Ballam, 17 All. 425, Ransiah v. Nanjappa, 26 Mad 780. See these 
cases in Note 694 under Article 181. 

But now, under the present section as amended by the Act of 1908, 
the time during which the execution is stayed by an injunction or other 
shall be excluded. See Bai Uiam v. Bai Rakhmam, 38 Bom. 153, 21 
J.C. 713; Ghufam v, Hardeo. 34 All. 436 

But the lav as amended by the Act of 1908 does not prohibit either 
expressly or by necessary implication the making of an application for 
revival which the Courts both before and after the commencement of 
the Act of 1908 have treated as competent It is not correct to say 
that the amendment of see. 15 was intended to sweep away end replace 
the old doctrine of revival. The principle of allowing a right of revival 
of previous application is dinerent and distinct from that permitting 
exclusion of time during which execution was stayed by an injunction. 
The two principles are not co-extensIve or identical. In cases where 
there has been no previous application for execution, but proceedings 
in execution have been stayed, sec. 15 may be of help, whereas the 
doctrine of revival would have no application. Similarly there may be 
cases where after the removal of the bar a 'previous application has been 
properly and Anally disposed of. In such cases also, no question of 
revival can arise, but the decree-holder will be entitled to deduct the 
period of suspension in consequence of the stay order or injunction. On 
the other hand, there may be cases to which sec IS cannot apply, and 
yet the doctrine of revival may be of utility. For instance, execution 
proceedings may be postponed by an agreement between the parties 
under some arrangement for payment dunng a definite period after which 
the decree-holder may request the Court to revive it. There is an 
essential difference between a fresh application for execution of a decree 
alter a previous execution has been stayed by an injunction, and an 
application to a Court asking it simply to revive a previous application 
made for the execution of a deem. Section 15 would apply to the 
application of the former class; while an application of the latter class 


140 


THE INDIAN LIMITATION ACT 


[Sec. is. 


■would be governed by Article 181. Suppose the decree-holder seeks the 
•execution of a money-decree by the arrest of the judgment-debtor. The 
judgment-debtor institutes a suit to obtain a declaration that the decree 
was obtained by fraud, and he obtains an injunction staying the execution 
of the decree. If, after the dismissal of the suit, the decree-holder does 
■not ask the executing Court to proceed with his application for the arrest 
of the judgment-debtor but makes an application to it to attach the 
property of the judgment-debtor, and to execute the decree in that way, 
■this application would be a fresh application and would be governed by 
Art. 182 read with see. 15. If, on the other hand, the decree-holder 
-should apply to the executing Court to proceed with the arrest- of 'the 
■judgment-debtor, he would be simply asking for a revival of the pro- 
■ceedings which were still pending, and his application would not be 
governed by the rule contained in section 15 — Chftaffar Singh v. Kamal 
Singh. 49- All. 276 (F.B.), 25 A.L.J. 201, 100 l.C. 692, A.I.R. 1927 
-All. 16. 

160. Application of section to special laws : — Before 
sec. 29 was amended by Act X of 1922, it was held that the provisions 
of section 15 could not be applied to a special period of limitation 
■prescribed by the Bengal Tenancy Act; and therefore sub-section (2) 
could not apply to a suit instituted under the terms of section I04H of 
the Bengal Tenancy Act. Such a suit was to be brought within six 
months as specified in that section, and the plaintiff was not entitled to 
exclude the period of notice to the Secretary of State (under sec. 80 
'C. P. Code) whom he had made or joined as a defendant'-sSecrefcr)) of 
State V. Gangadhar, 45 Cal. 934; Gangadbar v. Janekimanl, 22 C.'P.N. 
817, 47 l.C. 524; Secretary of Slate v. Shib Narain, 46 Cal. 199, 22 
C.W.N, 802. See also Jaraa-an v. Alahabir. 40 All. 198 (203), 16 A.L.]. 
71, where it was held that the word ‘prescribed’ m this section referred 
to a period ‘prescribed by the Limitation Act.’ These rulings are no 
longer good law in view of the present amendment of sec. 29. See 
5rfnivasa v. Secretary of State. 38 Mad. 92, where sub-section (2) of 
this section was applied to a suit under sec. 59 of the Madras Revenue 
Recovery Act (11 of 1864). 

161. Section 48 C.* P. Code The period of 12 years men- 
tioned in section 48 Civil Procedure Code is not a ‘period of limitation’ 
in the strict sense of the term and consequently section IS of the 
Limitation Act cannot apply to it. Hence an application for execution 
Of a decree stayed by Injunction or order of Court, filed after twelve 
years from the date of the decree cannot be saved by excluding under 
section 15 the time during which execution was stayed — Subberayan v. 
Natiranian. 45 Mad. 785, 43 M.L.J. 168. A.I.R. 1922 Mad. 268 

162. Injunction or order t — In computing the period of 
limitation for execution of a decree the period during which the execution 
has been stayed or suspended will have to be excluded, though no 
■execution proceedings acre pending at the time— Covfntfara/ufu v. Ranga 
Jiow. 40 M.L.J 124. 62 l.C. 255. 
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An adjournment of the hearing does not amount to an Injunction or 
order staying execution of the decree — Thakamani v. Nadiar, 36 I C. 
939 (Cal.). An order merely giving time to the judgment-debtor for 
payment is not an order staying execution or an injunction, and sec. 15 
does not apply — Amtn Cband v. KAiafi, 28 P.L.R. 93, 100 I.C. 475, 
A.I.R. 1927 Lah. 106; Juratvan v. Mahabir. 40 All. 198 (203). But in 
a Patna case, where upon an application for execution by the decree- 
holder, the judgment-debtor paid a portion of the decretal amount and 
asked for time to pay the balance, whereupon the Court granted him a 
certain time, it was held that as the decree-holder «*as not entitled to 
execute the decree during the time granted by the Court, the order 
granting time was an order staying execution, and the time could be 
deducted under sec. 15 — Gatiga Singh v. Shea Prasad, 7 Pat. 829, A I.R 
1929 Pat. 36 (37), 117 I.C. 890. Where the stay of the execution-sale 
of the attached property Is due entirely to the decree-holder, the order 
staying the sale cannot be said to be a legal stoppage of the execution 
proceedings, and the decree-holder is not entitled to any deduction of 
time under this section — Kesho Prasad v. Harbans, 2 P.L.T. 22, 53 I C. 
85 (89) 

In an appeal to the Privy Council, the appellant whose suit has been 
dismissed by the High Court offered as security for costs a rent decree 
in another suit obtained by him against the respondent It was held that 
the acceptance of the rent decree as security did not involve any order 
staying its execution so as to enable the appellant to deduct the time 
that elapsed between the acceptance and his subsequent application for 
execution of the rent-decree— Al/dncporc Zamindan Co. v. Deputy Com- 
missioner, 3 P L.J. 132, 44 I C 570 

An order of adjudication adjudging the defendant as an insolvent is 
not an order staying suit against the defendant, because its eSect is not 
to stay proceedings against the defendant insolvent, but merely to impose 
on the plaintifl the necessity of obtaining leave from the Court to sue 
under section 16 (2) of the Provincial Insolvency Act. Therefore the 
period during which the insolvency proceedings were pending could not 
be excluded — Ramaswami, v. Gobi^aswami, 42 Mad. 319, 36 M.L.J. 104, 
49 I.C 625, Sidhra/ v. AlH Haji, 47 Bora. 244, A.l R. 1923 Bom 33, 
67 I C. 757 ; it is only when the leave is refused that it can be said 
that there is an injunction or order staying the institution of the suit — 
Sidhrai v. AH Uaji (supra). (In Paramesmiran v. Seshan, 51 Mad. 533, 
A.I.R 1928 Mad. 627, the question was raised but not decided) But 
an order striking off an execution petition on the ground that the 
judgment-debtor had been adjudicated an Insolvent and the decretal amount 
had been entered In the schedule of debts, amounts to an injunction 
within the meaning of this section— Finn of Tara Chand v. Jugal Kishore, 
1919 P.V.R. 17. 51 I.C. 64. 

Where the tenants instituted a salt against the landlord to set aside 
the Collector’s order passed under sec. 70 of the Bengal Tenancy Act 
and obtained an injunction restraining the landlord from executing the 
Collector’s order pending the disposal of the suit, and upon that suit 



142 


THE INDIAN LIMITATION ACT 


ISec 15 


being finally dismissed the landlord applied for execution of the Collector’s 
order, held that limitation for execution did not run for the period 
during which the injunction subsisted — Balukchand v. Naihuni, 2 P.L J. 
24 (29). 

In computing the period of Unutafioii for execution of a decree the 
decree-holder is entitled to deduct the period during which the execution 
is stayed by an injunction, and the fact that the injunction related only 
to a pert of the decree is immaterial — Bai Uiam v. Bai Rukhmani, 38 
Bom. 153 (156). But where there are several joint judgment-debtors, and 
there is a stay order as against only one of them, the period should be 
excluded from computation as against that judgment-debtor only but not 
as against the others— Paramesivflram v, Seshan, 51 Mad. 583, 55 M.L J. 
156, A I R 1928 Mad 627 (630), !10 l.C. 518, dissenting from Vellayyan 
V Maikayya, 1921 M.W.N. 188, 61 1C. 901, A.I.R. 1921 Mad. 116 

The ‘order’ mentioned in this section refers to an order of a Civil 
Court, and not to an order of Government or Royal Proclamation by 
which the plaintiffs (a German Bank) were debarred from bringing a 
suit owing to declaration of war with Germany — Duetsche Astatische 
Bank V Htra Lai. 46 Cal 526 (533), 23 C W.N 157 

This section is not confined to cases of direct stay or injunction, but 
can be extended to orders which indirectly but very approximately and 
effectually cause a delay. Thus, where pending an appeal to the Privy 
Council by the judgment-debtor the High Court made an order allowing 
the decree-holder to execute the decree on his furnishing security for the 
amount of the decree within one month, but the decree-holder being 
unable to find the required security, his application lor execution was 
dismissed, and the Privy Council eventually dismissed the appeal for 
default of prosecution, whereupon the decree-holder again applied for 
execution ; held, that the order of Ihe High Court, whatever be the form 
of It, did in fact stay the execution of the decree and prevent him from 
executing the decree unconditionally as he was entitled to do As the 
condition could not be performed, Ihe enect was to stay execution 
altogether, and under this section Ihe time during which the order was 
in force should be deducted in reckoning the period of limitation for 
filing the present execution petition — Pandey Satdeo Naraln v. Radha 
Kuar. 5 P.L.J 39 (43. 44), 53 l.C. 9. 

Under this section, the decree-holder Is entitled to exclude not only 
the period during \ihich he was restrained by an injunction from execut- 
ing the decree, but also the period during which the decree was not in 
existence, owing to an order of ihc Court declaring the decree to be null 
and void — Ram Gulam v. Raf Kumar, 6 Pat 635, 102 l.C. 327, A.I.R. 
1928 Pat. 86. 

Where pending an appeal from a preliminary decre for foreclosure, 
a Recci\cr is appointed for the management of the mortgaged properties 
with a direction to pay interest, held that so long as the order appointing 
the Receiver stands, the defendants arc entitled to pay off the decretal 
amount and that comcquenily the order of appointment of the Receiver 
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-operates as a stay of the plaintiff's right to apply /or a final decree or 
for possession, and that therefore the period betueen the making of the 
order and the date on which the Rcceh-er is discharged must be excluded 
in computing the period of limitation for an application for a final decree" 
for foreclosure — Chhotey Uaratn v. KedJr Nath, 1 Pat 435 (442), 3 
P.L.T. 565, A l.R. 1922 Pat. 20V, 66 I C. 97. 

I In a suit brought by the widow of a deceased partner to wind up the 
partnership, the surviving partner was prohibited by the Court, at the 
instance of the plaintiff, from collecting debts due to the firm Subse- 
quently a Receiter «as appointed to get In the assets of the firm It 
was held that In a subsequent suit by the Receiver against a debtor, the 
time between the date of the injunction and the appointment of the 
Receiver must be deducted from computation of the period of limitation — 
Shunmugan v. Moidin, 8 Mad. 229. 

An order staying execution of the decree must be a clear one, but 
it is not necessary that the order should be in writing — Vishvamttft v. 
Narsa, 23 Bom L.R. 107, 60 l.C 916. 

An order under sec. 2 of the Chota Nagpur Encumbered Estates Act 
liringing the estate under protection is a vesting order staying all pro- 
ceedings, and if the estate Is restored to the owner under the circum- 
stances mentioned in clause 2 of sec 12. all proceedings ere revived, 
.and in calculating the period of limitation for such revived proceedings, 
the provisions of sec. 15 of the Limitation Act will apply and the period 
during which the estate was under protection will be excluded — Mathura 
Prasad v Jageshwar Prasad, 5 Pat 494, 9 P L T 247, A 1 R. 1926 Pat 
260 (262), 94 I C 624 , Tikait Mahabir Prasad v. Chota Nagpar Banking 
Association. 8 PLT 189, AIR. 1927 Pat 105 But if the estate is 
restored to the owner not under the circumstances mentioned in clause 
2 of sec. 12 of the Chota Nagpur E E Act, there is no revival of 
proceedings; the injunction or stay of proceedings is still in force, and 
the consideration of sec. 15 of the Limitation Act does not arise — 
Khairultah v. Panday Lachml Ram, 7 Pat 109, A.I.R. 1928 Pat. 179 
(182), 105 IC. 643, 9 P.L.T 252 

Atticfimenf.— An order of attchment of a debt under sec. 268 of 
the C. P. Code (1882) is not an injunction or order staying a suit on the 
debt within the meaning of this section, because the order does not prevent 
the creditor from bringing a suit on the debt, but only from receiving 
from the debtor the amount thereof; if therefore the creditor does not 
bring a suit on the debt within the prescribed period it «ill be barred— 
Shib Singh v. Sita Ram, 13 All. 76, Beti Maharani v. Collector of 
Etrwah, 17 All. 193 (P.C.) ; RjngMiiami v. Thangavela, 42 Mad 637, 50 
l.C. 3S0. And the result is the same if the attachment of the debt be 
, before or after Judgment — Beti Maharani v. Collector of Etjnah, 17 All. 
193 (P.C.). 

An attachment before judgment of a decree and a consequent order 
issued by the Court attaching the decree amounts to an absolute pro- 
hibition of the execution of the decree by anybody; it amounts to an 
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Sub-section (2) must not be read into the provisions of sectior 
and 8. This sub-section has nothing to do with the extension of i 
allowed to persons under disability under sections 6 and 8. T: 
section 49 of the Court of Wards Act requires two months- notict 
be given before the institution of a suit under that Act; but this pe 
of two months shall not be added to the extension of time allowet 
persons under disability under sections 6 and 8 — Narasmha v. Krii 
Chandra, 37 M.L.J. 256, 52 l.C. 725. 


16. In computing the period of limitation pr 
^ . , cribed for a suit for possession b'' 

txclution oi time dur- • . t • , . ' 

stigf which proceedings purchaser at o Sale in execution 
to set aside execution- decree, the time during whicb 
a e are pen ing. proceeding to sct asidc the sale I 

been prosecuted shall be excluded. 


165. The period of limitation for a suit for possession by 
auction-purchaser referred to In this section is prescribed by Articles ' 
and 138. 

The word "proceeding” in this section is not restricted to a procc' 
Ing other than a suit, ie . to an apphcahon to set aside a sale, but 
comprehensive enough to include a suit as well as an application; i 
obvious intention of the Legislature is to allow an exclusion of i 
period during which the validity of the sate is In controversy, whetf 
the sale is Impeached by a suit or by an application— Promofho v. Kfs/ioi 
21 C.W.N. 304 (309). 38 l.C. 547. 


17. (I) Where a person who would, If he we 

living, have a tight to institute 
or make an applicalinn, dl 
before the right accrues, the peric 
cf limitation shall be computed from the time when the: 
is a legal representative of the deceased capable < 
instituting or making such suit or application. 

(2) Where a person against whom, if he were livint 
a right to institute a suit or make an application woul 
have accrued, dies before the right accrues, the perio 
of limitation shall be computed from the time whe 
there is a legal representative of the deceased again; 
whom the plaintiff may institute or make such suit c 
application. 

(3) Nothing in sub-sections (1) and (2) applies t 
suits to enforce rights of pre-emption or to suits for th 
possession of immoveable property or of an hereditar 
ofHcc. 
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166. Principle : — ^This section adopts the general rule that a 
complete cause of action cannot accrue unless there be a person in 
existence capable of suing another person in existence capable of being 
aued. It clearly assumes the existence of the general law that the legal 
representative holds the property in the right of the deceased, and that 
it is his duty to sue in respect of a cause of action that has accrued 
after the death of the testator, and it further provides that the time 
shall not begin to run until the rjuestion as to who is the legal represen- 
tative of the deceased has been solved — Kesho Prasad v. Madho Prasad, 
3 Pat. 880 (907), A.l.R. 1924 Pat. 721. The principle of this section 
is that in order that a right of suit or cause of action may exist, there 
jnust be in existence a person capable of suing and another capable of 
being sued. Until both these persons exist, there cannot be a perfect 
cause of action — Darby and Bosanquet on Limitation, 2nd Edn., pp. 49, 
30. There can be no limitation until there is a person in existence 
competent to sue — Sccii Kutti v. Kiinhi Pafftumma, 40 Mad. 1040 (1063); 
Manikkam v. Thanikachellam, 4 L.W. 369, 34 l.C. 945; Palaniandi v. 
Vadamalal, 2 L.W. 723, 28 t C. 956. Therefore where no trustee was 
-appointed for a temple by the committee for 24 years from 1883 to 1907, 
and the defendant had been in adverse possession of the office of trustee 
before 1907, the adverse possession by the defendant commenced only 
from 1807, the year in which the plaintiff was appointed to the office 
of trustee — Palaniappa v. Vadamalat, 18 1 C 373 On the same principle, 
80 long as there was no Receiver appointed for the management of a 
temple, there was none competent to sue on behalf of the temple, and 
ihe right to sue accrued to the temple from the time when the plaintiff 
was appointed Receiver — Annamalat v Gobinda Rao, 46 Mad 579 In 
a suit by a legal representative of the principal against the agent, time 
would not run until there was a legal representative of the principal 
•constituted — Murray v. East India Co, (I82t) 5 B & A. 204 

167. ‘Before the right accrues- — To bring this section 

Into operation, the death must occur before the right to sue or make 
an application accrues. If the right accrues in the life-time of the 
-deceased, the period of limitation begins to run from the date of accrual, 
and It matters not. as far as limitation is concerned in that case, whether 
by a will proved or by any other means a legal representative comes 
Into existence or not — R/iodes v Snethurst. 4 M. & 43; Boatwright 

V. Boatwright, LR 17 Eq 71.' See section 9. 

168. Capable of suing i — The expression 'capable of suing’ is 
1 he equivalent of 'not under legal disability to sue ' It cannot refer to 
incapacity arising from want of means or absence or other physical 
causes. What legal disabilities Incapacitate from suing are pointed out 
In section 6, amongst which infancy is the foremost — Riveit-Camae v. 
Goeuldas, 20 Bom. 15 (at p. 44). 

Section 6 of the Limitation Act mast be read in conjunction with 
this section; and the operation of the earlier section must be regarded 
as qual'fled by and subjea to the rule prescribed In the latter section. 
Thus, where a partner died in 1896 leaving a widow and Infant sons. 
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end the widow took out letters of administration to the deceased’s estate, 
in June 18S6, limited during the nunority of the sons, and the eldest of 
the minors who attained majority in 1903 instituted the present suit 5a 
1904 against the surviving partner, on behalf of himself and his infant 
brothers, for an account and share of the profits of the dissolved partner- 
ship, held that their infancy did not sate limitation because the eSect of 
the grant of the letters of administration to the widow was that the entire 
estate of the deceased vested in her, and she represented in every respect 
the estate of her husband ; and therefore lime began to run from the 
date on which the plaintiS’s mother obtained letters ol administration — 
iiloftit V. Narain, 9 C.W.N. 537- It is submitted, however, that this 
view of the law, which practically modi5es the provisions of section 6. 
is incorrect. 

169. Legal representative: — For definition, see C P. Code, 
sec. 2 (11). 

An executor or administrator of a deceased person is his legal repre- 
sentative for all purposes.— Sec. 21 1. Indian Succession Act (XXXIX of 
1925). The executor is a legal representative within the meaning of this 
section even though he has not yet taken probate, for the taking of 
probate is not a condition precedent to the filing of suits but is only 
necessary before getting a decree. Time therefore begins to run against 
the eicecutof from the date of the testator's death— BalaLrishnudu v. 
NarayanasanTny, 37 Mad. 175, 24 I C. 852. 

The executor of a will is a legal representative capable of Instituting 
a suit from the date of the testator's death and not from the date 
when he obtains probate The title and autbonty of the executor are 
derived from the will and not from the probate. An administrator oa 
the other hand derives his title solely under his grant, and cannot sue 
before he gets his letters of administration — Meyappa Cftetly v. Subbro- 
rnaiij Cftetly, 20 C.^C'.N. 835 (P.C.), 35 1 C. 323 A certificate of 
administration under Bombay Reg VIII of 1827 only confers a right 
of management and does not constitute the holder of such certificate the 
representative of the estate for the purpose of distributing it among the 
co-sharers ; consequently he is not a person against whom a sharer can 
institute a suit for his share — Keihav v. Narayan, 14 Bom 236 The 
person in possession ol the estate of a deceased Hindu must, tiU somer 
other claimant (e.g , under a will ol which no probate has been granted) 
conies forward, be treated for some purposes as his representative — 
protunno v. Knsftio, 4 Cal. 342. UTicre, after the death of one of 
the partners In a partnership business, the Administrator-General 
obtained letters of administration and instituted a suit on behalf of 
the infant heir of the deceased partner for partnership-accounts and 
recovery of assets. It was held that the Administrator-General must 
be treated as the legal representative, and the period of limitation as 
regards the suit would run Iron the date of the Issue of the letters of 
administration and not before— Bftagwanijs v. Riivlf-Carnac, 23 Bom. 
Sll (P.C), affirming 20 Bom. 15. In a suit for an account accruing 
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to the employer on the death of his manager, against the manager's 
representatives, limitation will not commence to run until administration 
has been taken out to such manager’s estate — Lawless v. Calcalta Land- 
ing and Shipping Co , 7 Cal. 627. 

Sub'Sec. (3) • — The third sub-section provides that the rule 
ol this section shall not apply to suits to enforce tights of pre-emption 
or to suits for the possession of immoveable property or of an hereditary 
office, because the application of the rule to such cases would tend to 
create insecurity of title — Kesho Prasad v. Madho Prasad, 3 Pat. 880 , 
A.l.R. 1924 Pal. 721, 83 l.C. 812 

18. Where any person having a right to institute 
. a suit or make an application has, 

Effect of fraud. . r f i » i . f 

by rneans or fraud, been kept from 
the knowledge of such right or of the title on which it is 
founded, 

or where any document necessary to establish such 
right has been fraudulently concealed from him, 

the time limited for instituting a suit or making an 
application — 

(a) against the person guilty of the fraud or 

accessory thereto, or 

(b) against any person claiming through him 

otherwise than in good faith and for a 
valuable consideration, 

shall be computed from the lime when the fraud first 
became known to the p>erson injuriously affected thereby, 
or, in the case of the concealed document, when he first 
had the means of producing it or compelling its produc- 
tion. 

The principle Is that the right of a party defrauded cannot be affected 
by lapse of time or by anything else done or omitted to be done by 
him, so long as he remains, without any fault of his own, in ignorance 
of the fraud which has been committed — Rolfe v. Gregory, 4 DeG. J. & S 
576 (579) , Darby and Bosanquet, 2nd £dn , pp 261, 262. 

169A. Scope: — The provisions of this section do not apply to 
criminal cases; a complaint of a criminal offence is not a 'suit' or an 
‘application’ — Empress v Nageskappa, 20 Bom 543 

170. Fraud — In order to constitute fraud, it is not suFccei 
that there should be merely a tortious act unknown to the injured f-ri', 
or enjoyment of property without title while the rightful o>"-.-r ,s 
ignorant of his claims; there roust be some abuse of a curlicn-^al 
position, some Intentional Imposition or some deliberate cuncw^’.'i-nt of 
facts — Dfffn v. Thavite, (1855) 21 Bear. 621; Darby and. Banquet,- 
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p. 193. Mere non-disclosure of a transaction does not amount to 
‘fraud.’ This term means active deceit in defrauding or endeavouring 
to defraud a person of his rights by artful device or concealment of fact — 
Ghulam Raia v. Sardar Khan, 4 PLR 1903, 86 P.R. 1902; GaahrL 
Mai V. Jainti Mai, 73 P.R. 1885; Ghiba v. Hayai. 120 P.R. 1883; 
Arsala v. Yar Muhammad, 32 P.R. 1881. 

If the defendant, by reason of the relation in which he stands to 
the plaintiff or otherwise, is bound to give him certain information, the' 
withholding of such information, though not an active concealment, 
may amount to fraudulent concealment- Brown, 505, 506. See also 52‘ 
Cal. 62 cited under Note 171 below. 

This section applies only to such fraud as amounts to concealment 
and is intended to keep from the injured party the knowledge -of the 
wrong or its remedy. This section therefore can have no application 
where the fraud alleged by the party applying to set aside an execution 
sale is mere under-statement of the value of the properties in the sale pro- 
clamation— Rai Kishori v. Mukund, 15 C.W.N. 965 (969), 11 1 C. 295; 
Narayan v. Damodar, 16 C.W.N. 894, 16 I.C. 464 A mere mis- 
statement of the value of the property m the sale proclamation is not 
necessarily a fraudulent ace. But a wilful mis-statement by a decree- 
holder in the sale-pfoclamtion of the value of the property may be 
sufficient evidence, in particular cases, to justify an inference of fraud — 
Ramdharl v. Deonandan, 2 Pat. 65, 77 I C. 957, A. I R. 1922 Pat 507. 
Where the defendant wrongfully collected the money due to the plaintiff, 
and not only did he not inform the plaintiff of it but even brought a 
false suit to cover hts tricks, held that there was fraudulent concealment 
which brought this section into operation, and in a suit brought by the 
plaintiff to recover the moneys, time did not run until he was aware of 
those collections — Sahib Ram v. Covmdi, 43 All. 440. < 

The fraud contemplated in this section is the fraud committed by the 
“party against whom a right is sought to be enforced, i.e., the fraud of 
the defendant or some person through whom he derives his title ; it does- 
not mean the fraud of a third person — Ramdoyal v. Aioodhia, 2 Cal 1 ; 
McCollum V. McCallum, [1901] 1 Ch. 143. If It is alleged that the 
fraud was committed by the servant or agent of the defendant, it must 
be shown that it was committed for the general or special benefit of 
the principal and not for the private puiposes of the servant or agent — 
Brilish Mutual Banking Co. >. Charnwood Forest Ry. Co., 18 Q.B.D. 714. 

“Kept from the knowledge of such right” .—The 
section applies only when the plaintiff has been kept from the knowledge 
of his right to do a certain thing by fraud of the other party, and not 
where he Is so kept from exercising his right — Golam Muzafar v. Golokc, 

25 I.C. 884. Unless the knowledge of his right was fraudulently con- 
cealed from him, this section has no application — Ramdhari v. Deonandan, 

2 Pat. 65, A.I.R. 1922 Pat. 507. The knowledge of a right and the 
exercise thereof are fundamentally different things. Where a judgment- 
debtor paid the amount of decree out of Court but the decree-holder 
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did not certify the payment under O. 21, rule 2, C. P. Code, and 
consequently the judgment-debtor was kept from the exercise of his right 
to make an application under O. 21, rule 2 (2), this section did not 
apply, because it could not be said that the judgment-debtor was kept 
from the knon'kdgc of his right to make the application — Biroo v. 
[aimurat, 16 C.W.N 923 (927), 16 C L.J. 174, 13 I.C. 63. Where 
it was alleged that the decree-holders had fraudulently kept the judgment- 
debtor from exercising his right to apply to the Court to certify an 
ad;ustment under 0. 21, r. 2, by giving him assurances, no extension 
of time was granted — Cheffy Firm v. Lon Pow, 1 Bur. L J. 226, 68 I.C. 

, 924, A l.R. 1923 Rang. 103. 

The mere act of fraud is immaterial. In order to avail himself of 
the benefit of this section, the plaintiff or applicant must show that he 
has by means of the fraud been kept from the knowledge of his right 
to institute a suit or make an application — Asanand v. Jhangi, 29 P.L.R. 
1919, 50 I.C. 610; Nand Ram v. Ishar, 21 P.L R. 24, 92 I.C, 597; 
Jaiindra v. Brofendra, IQ C.Vf'.N. 553; Bimart Chandra v. Promotho, 
49 Cal 886 (891) ; Bowrammah v. Chettiar. 7 Rang. 104, A.I.R. 1929 
Rang. 62 (63), 117 I.C. 63; Das Narayan v. Mir Mohammad, 6 P.L.J. 319 
(323), 61 I.C. 823; Payidatma v. Lakshminarasamma, 38 Mad, 1076 
(1086); Ramchandra v. Hardeo, 20 N.L.R. 23, A.I.R. 1924 Nag. 94. 
Thus, In an application to set aside a sale on the ground of fraud, the 
applicant will have to prove that hts right to set aside the sale has been 
kept concealed from his knowledge by the fraud of the decree-holder 
or auction-purchaser ; It Is not enough lor hiin to shew that the execution- 
proceedings were irregular and fraudulent — KaUash v, Bissonafft, 1 C. 
W.N. 67; Narayan v. Mohanth Damoiar, I6 C.W.N. 894, 16 I.C. 464? 
Bajrang v. Soneihari, 6 P.L.T. 567, 85 I C. 622, A.I.R. 1925 Pat. 521 ? 
Nabin Chandra v. Bipin Chandra. A.I R. 1936 Cal. 229, 87 I C. 555. 

The mere ignorance of the plaintiff as to his right to sue is no excuse 
under this section. It is only where such ignorance has been brought 
about by the fraud of the other party that this seaion applies — Lofccnafft 
v. Chiniamani, ‘16 I.C. 547 Thus, where an application to set aside a 
sale on the ground of fraud is made beyond the period of limitation, 
it is incumbent on the applicant to show that not only had he no 
knowledge of the sale but that he was kept from that knowledge in the 
manner and by the act of the person specified in this section — Puma v. 
Anukul. 36 Cal 654 (657, 658). 

On the other hand, If if fs proved that the plaintiff was fully aware 
of his right, inspite of the fraud practised upon him, he is not entitled 
to the benefit of this section, in as much as he was not kept from the 
knowledge of his right — Jotindra v. Brojendra, 19 C.W.N. 553, 24 I.C. 249. 

Where the judgment-debtor had been fraudulently kept from the 
knowledge of the sale, he was necessarily kept from the knowledge of the 
right to have the sale set aside, and section 18 would apply — Jotindra 
V. Brojendra, (supra). 

171. Evidence — Burden of proof: — Fraud must be proved 
as laid. When one kind of fraud has been charged, another kln4 
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of fraud cannot, on failure of proof, be substituted for it — Abdool v. 
Turner, 11 Bom. 620 (P.C.). The fraud must be proved by the person 
alleging it. It is for the plaintiff to gjve in the first instance clear proof 
^3f the fraud alleged by him. The Court will not presume it from the 
mere existence of suspicious circumstances— Bfiagu-jn v. Ida. 1903 P.L.R. 
27; Biman Chandra v. Promotha, 49 Cal, 886, 36 C.L.J. 295, 68 I.C. 
54; Ramesh Chandra v. Biraiamadari, 32 C.W.N. 519 (522). 

- Where fraud is charged against the defendant, it is an acknowledged 
rule of pleading that the plaintiff must set forth the pa/iicuiars of the 
iraud which he alleges; general allegations, hove\er strong may be the 
•words in which they are stated, are insufficient to amount to an averment 
of fraud — IValUng/ord v. Alotuaf Society, 5 App. Cas. 6S5 (per Lord 
Selbourne) ; Gunga v. Ttluckram. 15 Cal 533 (P.C.) ; Chenyirapa v. 
Danava, 19 Bom. 593 (601); Krishnaji v. Wamanaji, 18 Bom. 144. The 
allegations must be specified in particulars and detail, and the finding of 
the Court ought to be precise as to the particular acts and intentions 
.constituting ’the fraud— Nt/ial Chand v. Faafdar, 3 P R. 1882; Chulam 
Raaa v.'Sardar Khan, 86 P.R. 1902. It is not necessary for the Court 
to state in so many words that it was due to the fraud of the decree- 
holders that the ]udgment*debtors were kept out of the knowledge of the 
■sale; if the Judge discusses the evidence and comes to the conclusion 
that there was a suppression of the writs of attachment and sale pro- 
clamation and other processes of execution, and that the )udgment*debtor 
had no knowledge of the sale until there was delivery of possession to 
the auction-purchaser, it amounts to saying that the judgment-debtor was 
kept out of the knowledge of the sale by the fraud of the decree-holder 
—Ramesh Chandra v, Birafasandari. 32 C.W.N. 519 (521), 108 I C. 
33, A.I R. 1928 Cal. 349. Where the judgment-debtor applies to have 
the execution sale set aside on the ground of fraud, and seeks to take 
advantage of this section, the Court is bound to find when and how 
the fraud was committed and as to whether the judgment-debtor was 
kept from the knowledge of the execution-proceedings and sale. There 
must be a distinct allegation of fraud in the petition, and the party relying 
upon fraud must state seriatim and in detail the facts constituting the 
•fraud, vague or general allegations of fraud being of no avail. He must 
Slate further as to how the fraud was practised, how he was kept out 
of the knowledge of the execution proceedings and the sale, and how 
he came to know of the sale — Das Narayan v. Alir Mahammad, 6 
P.L J 319 (323), 2 P.L.T. 401. He must also prove that the other party 
■was himself guilty of the fraud or was an accessory thereto — Puma v. 
Annkul, 36 Cal. 654 (657). 

Where the'allegations in the plaint do not of themselves necessarily 
Imply fraud on the part of the defendant, nor suggest any such imputa- 
tion, sec. 18 would have no application. On the other hand, if the facts'- 
stated in the plaint necessarily suggest fraud on the part of the defendant, 
the mere omission In the' plaint to expressly stigmatise the defendant’s 
nonduct as fraudulent would be no bar to the plaintiff’s relying on the 
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provisions o! this section — Radha Kuhcn v. Delhi Clolh fttills, 32 P.R 
J913. 16 I C. 8(M. 

When once the fraud has been established by the plaintiff, the burden 
is shifted on to the other side, and it is for the defendant who sets up 
limitation to show that the plamtiR had had clear knowledge of the facts 
constituting the fraud at a time which is too remote to allow him to bring 
the suit — Rahimbhoy v. Turner, 17 Bom. 341 {P.C ) ; Basiriiiim v. 
MSonoa/fa, 6 IC 154; Ar/an v. Gunendra, 18 C W N. 1266; Ramesh 
Chandra v. Birajasundart, 32 C.W N. 519 (522), A.I R. 1928 Cal 349; 
Jiam Kinkar v. Slhitt Ram, 27 CLJ. 528; Bhushan Mont v. Profulla, 
48 Cal. 119 (123); Vithappa v Basgotvda. 14 Bom L.R. 771, 17 IC 
10; Abdul Rahim v Muhammad Tar, 12 PR. 1898; Gordhan Das v. 
Ahmed, 34 P R 1904; Biman Chandra v Promotha, 49 Cal 886, 36 
•C.LJ 295, AIR. 1922 Cal 157; Ram Chandra v Hardeo, 20 N L R 
23, A l.R 1924 Nag 94 In an application to set aside a sale, if it 
IS obvious that a fraud has been perpetrated on the judgment-debtor, it 
is for the decree-holder to establish at what precise point of time the 
judgment-debtor had clear^ end deflnite knowledge of those facts which 
would entitle him to apply for setting aside the sale — Babu Lai v. Parem 
Kumari, 10 P.L.T. 231, AIR 1929 Pat 228 (229), 117 1 C 46 Where 
the plaintiff alleges fraud and states that he acquired knowledge on a 
particular date, m ordinary cases the initial burden would be on him 
to lead evidence establishing the date of his knowledge; but if notwith- 
standing the fact that the plaintiff did in most specific terms allege in 
Itis suit the date and the circumstances in which he acquired knowledge 
for the Rrst time, the defendant's pleadings are evasive and do not raise 
epeciflealty an issue .as to the date of the plaintiff's acquisition of 
"knowledge, the burden of proving the date is not on the plaintiff— Sri 
Kishan v Ghananand, 27 ALJ 1153. AIR 1939 All 721 (723) 

In 1914, the father of a minor obtained a decree, and died before 
execution; in September 1915 the judgment-debtor got himself appointed 
.as guardian of the minor’s property, but in June 1921 was replaced by 
the minor's mother, who then applied in August 1921 to execute the 
decree against the judgment-debtor The latter pleaded limitation Held 
that the judgment-debtor who got himself appointed as guardian was 
under the obligation of enforcing against himself the decree which had 
been obtained against him, and the burden lay heavily upon him to 
show that he had made a full disclosure to the Court of his indebtedness 
to the estate; otherwise the Court would assume that no such disclosure 
was made and that he perpetrated a fraud both on the Court and on 
the minor by not making the disclosure The judgment-debtor could 
not rely on his own fraud, and the period betw’een September 1915 and 
June 1921 must be excluded from computation in calculating the period 
of limitation; the decree was not therefore time-barred — Gobinda Lai v. 
Nfllini Kanlj, 52 Cal. 63, 83 1 C 61, A.I.R. 1925 Cal. 584 

172. Application to set aside sale: — In a case to set 
aside a sale on the ground of fraud, under O. 21, r. 90, C. P. Code, the 
applicant must have knowledge not merely of the factum of sale, but 
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a clear and definite knowledge of the facts which constitute the fraud, 
before time can run against him — Bhusan Moni v. Prolalla, 48 Cal. 
119 (122). Where irregularities affecting the validity of a sale have, 
by the fraud of the Judgment-creditor or other parties to the sale, been 
kept concealed from the Judgment-debtor, he is entitled to make an 
application under section 311 C. P. Code 1882 (0 XXI r. 90); limitation 
(Art. 166) will be counted from the lime when the fraud first became 
known to the applicant, and it is immaterial that the sale was confirmed 
The confirmation of the sale ought rot to be used as a shield for the fraud 
by which the Court has been induced to make the sale itself — Mahendra 
V. Copat, 17 Cal 769 (F.B.) (overruling Cobinda v. Umacharan, 14 
Cal 679); Golam Ahmed v. Jadhistir, 30 Cal 142 (153); Sheo Ram 
V. Ikramunntssa. 45 All. 316, 21 ALJ. 176, 71 I.C. 631, AIR 1923 
All. 282 

Where execution-proceedings having been started against a Judgment 
debtor, who had died long ago, writs of attachment and proclamation of 
sale were issued in his name and returns were filed that the processes were 
duly served upon the Judgment-debtor, and thereafter the sale took place, 
it was held that the application to set aside the sale (Art. 166) was 
withm time if instituted within one month from the date of the applicant's 
knowledge of the fraud— /4r/«n v Cunendrj, 16 CW.N. 1266 (1270), 20 
C.LJ. 341, 27 I.C. 294 Where every process issued by the Court to 
apprise the Judgment-debtors or their representatives that execution was 
to proceed against them, had been fraudulently suppressed, held that this 
section applied to the case — Rom Ktnkar v jfhi/i Ram, 27 C L J. S28, 
46 I.C. 221 ; JaUndra v. Broiendra. 19 C.W.N. 553, 24 I C. 249. 

But there Is all the difference m the world between a failure to serve 
the notices and a deliberate contrivance on the part of a party to suppress 
the notices. The one is due to negligence, carelessness or various other 
circumstances; the other is the result of a deliberate contrivance on the 
part of a party for his own advantage. Mere negligence or carelessness 
on the part of the process-server or the identifier is insufficient as a basis 
for a finding of fraud — Behan Lai v. Tanak Lai, A I R. 1926 Pat 397y 
8 P.L.T. 28, 97 I.C. 798 

Fraud antecedent and subsequent to sale ; — It is not necessary to prove 
fraud subsequent to the sale- 7 -/ofindra v. Brojendra, 19 C.W.N. 553„ 
24 I.C. 249. It is not necessary to prove that after the sale, when the 
right to apply for setting aside the sale accrued, there was some fraud 
practised by the decree-holder which kept his right to apply concealed 
from him. It is sufficient ff fraud antecedent to the sale is proved. 
Therefore, if owing to the fraudulent suppression of the processes by 
the decree-holder, all knowledge of the execution proceedings up to the 
date of the sale was withheld from the petitioner, then so long as he 
did not come to know of the sale, the effect of the fraud continued, and 
the conclusion is that he was kept from the knowledge of the sale in 
consequence of the initial fraud practised by the decree-holder— 

Begam v. Ramchandra, 47 AM. 850, 23 A.L.J. 760, A.I.R. 1925 All. 778, 
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83 1 C. 500; Bhusan illonf v. Profalla, 48 Cal. 119 (122); Nabin Chandra 
V. Bipin Chandra. 87 I.C. 555, A.I.R. 1926 Cal. 229. In two cases 
the Calcutta High Court has held that this section does not apply where 
the fraud is cnfccctfcnf to the accrual of the right — Bflifctsftorf v. Mukunda, 

15 C.W.N. 965 (970); Puma Chandra v. Anukul, 36 Cal. 654 (657). 
But in later cases it has been held that, fraud antecedent to the sale 
cannot be excluded from consideration. It Is a saying of an old Chancellor 
that frost and fraud end m foul, and in this lies the truth of the matter. 
Fraud is a continuing influence and until that influence ends, it retains 
Its power of mischief— per Jenkins C. J. In iVarayan v Afohanfft A'arayan, 

16 C.W.N 894, 16 1 C 464 (dissenting from Puma Chandra v Anukul, 
36 Cal 654 (657); Bajrang v. Sonejliart. 6 P.L.T. 567, A.l R. 1925 
Pat 521. The question of fraud should be considered as a whole. The 
prool o! fraud antecedent to the sale may have an important bearing on 
the determination of the question whether there was fraud subsequent 
to the sale, although it cannot be laid down as an inflexible rule that 
proof of fraud antecedent to the sate necessarily indicates continuance 
of that fraud up to a period subsequent to the sale — Tookoomani v. 
DwarM, 17 C.W.N 478. 17 I C. 972. 

173. Necessary documeot In one sense every document 
may be said to be necessary, bdt a limit should be placed on the meaning 
of the term, and a document which is merely useful in evidence cannot 
be considered a necessary document — Latcshminaraau v. Ankimd, 7 M H. 
C.R. 22 (24). 

Concealment of document — ^The fact that a, document which is 
alleged to have been fraudulently concealed has been registered would 
seem to displace the allegation of concealment — PenfiafesH'ara v Shekhart, 
3 Mad. 384 (398) PC So too does the production of the document 
before a public officer or in a Court in support of a claim — Ibid (at 
p. 399) , Chiba v. Hayat. 120 P R 1883 

174. Starting point of limitation : — "When the fraud 
became known" : — In case of a suit or application, limitation runs from 
the date when the fraud becomes known to the plaintiff or applicant. 
(In England, however, statute runs not from the date of discovery of the 
fraud but from the date when the plaintiff would have discovered it, if 
he had used due diligence. Lightwood, p. 297) 

To bring his case wuhln this section, the plamtill must allege when 
the fraud pleaded came to his knowledge — Rai Radba Krishna v Bishesh- 
war. I Pat 733 (P C.), 67 I.C. 914. A I R 1922 P C 336 When the 
true nature of his rights was not discovered by the plaintiff earlier than 
the time at which his demand for possession was resisted, limitation 
began to run from the date of resistance — Harnaih v Indar Bahadur, 
26 O C. 223 (P.C.), 27 C.W.N. 949, 7! I.C 629. A I.R. 1922 P.C. 403. 

The knowledge required by this section is not mere suspicion. It 
must be knowledge of such a character as will enable the person defrauded 
to seek his remedy In Court— Natha r. Jodha. 6 All. 406 Hearsay 
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knowledge is not the kind of knowledge contemplated by this section — 
Bhusan Moni v. Profulla, 48 Cal. 119 (123) Such knowledge must be 
3 clear and deflnite knowledge of the facts constituting the particular 
fraud. The mere fact that some hints and clues reached the injured 
party which perhaps, if vigorously and acutely followed up, might have 
led to a complete knowledge of the fraud, is not enough to constitute 
clear and definite knowledge of it — Rahmbhoy v. Turner, 17 Bom. 341 
(P.C.); Biman Chandra v. Promolha, 49 Cal. 886, 36 C.L.J 295; 
Ramchandra v. Hardco, 20 N.L R 23, A I.R 1924 Nag. 94. 

In suits for money misappropriated by an agent employed for the 
collection of rents, where fraudulent accounts have been rendered by 
ihe agent, the Court having regard to the nature of the fraud, the facility 
with which It may be known, and the likelihood of the attention being 
called to it, may infer such knowledge and may infer the time when the 
means of knowledge first came within the plaintiff’s reach, or in other 
words, may hold the plaintiff fixed with constructive knowledge of the 
fraud — Nilmoni v. Nilti Nalh, 20 Cal 425. 

174A. Protection of bona fide purchaser —“Before a 
person can obtain the benefit of this section he must show (1) that he 
Is a purchaser according to the proper meaning of the term, (2) that he 
IS a purchaser bona fide and (3) (hat he is a purchaser for valuable con* 
stieriiion—Radhanath v. Gtsborne. 15 W R 24 ( 27) (P.C.) The property 
of which the plaintiff has been depm'ed by fraud can hardly be said to 
have been purchased in good faith from the person guilty of fraud, if the 
circumstances of the case are such as should put an ordinary careful 
man upon an inquiry and consideration as to the infirmity of the vendor’s 
title, or such as should call attention of the purchaser to such infirmity 
of title — Ibid (at p. 29). 

175, Applicaliion of section to special or local 
laws : — Under section 29 as now amended, this section will be applied 
in computing the period of limitation prescribed by any special or local 
law The decision in Radha Shyam v Dinabandhu, 18 C W.N. 31 to 
the effect that section 18 of the Limitation Act has no application to a 
proceeding under the Bengal Tenancy, is no longer good law. 

19. (I) Where before the expiration of the period 

prescribed for a suit or application 
\I -rffiSr'. >" resect of any property or right, 
an acknowledgment of liability m 
respect of such property or right has been made in 
writing signed by the party against whom such property 
or right is claimed, or by some person through whom he 
derives title or liability, a fresh period of limitation shall 
be computed from the time when the, acknowledgment 
was so signed. 

(2) Where the writing containing the acknowledg- 
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ment is undated, oral evidence may be given of the time 
%vhen it was signed ; but, subject to the provisions of the 
Indian Evidence Act, 1872, oral evidence of its contents 
shall not be received. 

Explanation I . — For the purposes of this section an 
acknowledgment may be sufficient though it omits to 
specify the exact nature of the property or right, or avers 
that the time for payment, delivery, performance or 
enjoyment has not yet come, or is accompanied by a 
refusal to pay, deliver, perform or permit to enjoy, or 
is coupled with a claim to a set-off, or is addressed to a 
person other than the person entitled to the property or 
right. 

Explanation U . — For the purposes of this section, 
“signed” means signed either personally or by an agent 
duly authorized in this behalf. 

Explanation III . — For the purposes of this section 
an application for the execution of a decree or order is an 
application in respect of a right. 

176. Before expiration of period — The acknowledg- 
ment must be made before the expiration of the period An acknowledg- 
ment given more than sixty years after the date of the mortgage is 
insufficient to keep the mortgage alive— /ndurji v Shivlal, 27 Bom L R 
467, A I R 1925 Bom 339, 87 I C 699 Where a series of acknowledg- 
ments have been made, each wiihin the new period arising from the 
previous acknowledgment, and the first is within three years of the 
date of the debt, the debt is kept alive — Mohesh Lai v. Busanfu 
Kumaree, 6 Cal 340. 

AcknovAcdgmenl made daring Aofnfajs — An acknowledgment made 
during holidays but after the expiry of the period of limitation prescribed 
for the suit will net give a new period under this section, as this section 
requires that the acknowledgment should be given before the expiry of 
the prescribed period ; and the fact that the right to sue was subsisting 
under sec. 4 on the date of the acknowledgment owing to the intervention 
of the vacation would be of no avail The word ‘prescribed’ me.ins 
prescribed by the schedule and not prescribed by the operation of sec 4— 
Bat Hemkorc v. Masamali. 26 Bom 782 (784), h'andram v Ranckbodas. 
19 N.LR. 135, 5 N L J. 178. A 1 R. 1922 Nag 250 But the Allahabad 
High Court is of opinion that there is no reason to limit the sense of 
the expression ‘period oresenbed* to the period prescribed in the schedule 
alone, but that the expression means the period prescribed by law, that 
Is, the period prescribed b) the whole boJv of the Limitation Act; in 
other words, the period presenbei fcy the schedule read with section 4. 
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Therefore, an acknowledgment made after the expiry of the period of 
limitation but during the holida>’s is a good acknowledgment — Abdal 
Ghani v. C/uVan/f Lai, 49 AH. 726. 102 I.C. Ill, A.I.R. 1927 All. 577 
(dissenting from 26 Bom 782) The same view has been expressed 
(by way of obiter) in Visram v. Taba/t, 15 Bom. L.R. 348, 19 I.C. 820 
(821) (disapproving 26 Bom 782). Recently the Nagpur Court also 
dissents from the Bombay case and holds that an acknowledgment made 
during the holidays is valid — Jhanaklal v. Culabehand, 11 N.L.J. 87, 
A.I R. 1928 Nag. 192 

Acknonledgmcnt made tvifftin pettod of grace — A mortgage is kept 
alive by an acknowledgment of liability made by the mortgagor within 
the period of grace allowed by section 31 though after the expiry of 
12 years prescribed by Art. 132 — Sheo Partab v. Tafammal, 49 All. 67, 
A.I.R. 1927 All. 114, 93 1C. 1005, Afofi Begam v. Har Prasad, 11 
A L.J. 570, 19 I C. 658. Sec 31 has now been repealed 

Acknoivledgment during extended period under see. 6 • — The Bombay 
High Court holds that the “period prescribed" means the period pres- 
cribed in the third column of the schedule, and not the period extended 
to a minor by operation of sec 6 Therefore, the acknowledgment must 
be gi^en before the expiration of the period prescribed io the schedule, 
and not before the expintion of the extended period within which a minor 
may bring a suit alter his disability has ceased— Ma^anlgl v Amichand, 
52 Bom. 521, 30 Bom. L R 733, A.I R. 1928 Bom 319 (320), M2 I.C. 
24 (following 26 Bom. 782). 

Acknowledgment of barred debt — Promise to pay • — An acknowledg' 
mem gives a fresh period of limitation in respect of such debts as are ' 
not already barred at the time when the acknowledgment is made. An 
acknowledgment of a barred debt cannot give a fresh period of limitation 
in favour of the creditors— Dcoro; v Indrasan. 8 Pat. 706, A I R 1929 
Pal. 258 (260), 123 I C. 470, 10 P.L.T 169; Suraj Prasad v. Bourcke, 

5 P.LJ 371, 1 P.L.T. 190, 56 I.C 379; Matsuddi B B & C I. 
By.. 42 All. 390; Bindal v Chota. 16 C.W.N 635, 14 I.C 133 In 
case of an acknowledgment of a barred debt, which amounts to creation 
of a new contract under sec. 25 (3) of the Contract Act, there must 
be an express promise to pay, otherwise the acknowledgment is in- 
sufficient to create a contract — Ram Bahadur v. Damodar, 6 P.LJ. 121, 

60 I.C. 514, A.I R. 1921 Pat. 29; Alaganfal v. Amichand. 52 Bom. 521, 
A.I.R. 1928 Bom 319 (322); Cobind v. Sarja, 30 All 268 If a debt 
Is time-barred, there can be no acknowledgment of the debt; there can 
only be a promise to pay that sum. Such a promise to pay would amount 
to a new contract. It is open to, the borrower to make a promise in 
writing, signed by himself, to pay a debt of which his creditor might 
have enforced payment but for the law for the limitation of the suit 
This is recognised by sec. 25 (3) of the Contract Act — Ciilfar v. Sariman, 

36 C.L.J 228, A.I.R. 1923 Cal 71; AW. Abid Hussain v. Bhagavan Das, 

5 1C. 418 (All); Vasudev v. Ramaknshna, 24 Bom. 394; Mali v. 
Baikaniha, 18 C.Lj. 269; Bftowanf v. Peari, 18 C.L.J 329. 
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Under the English la\^, an acknowledgment of a debt implies a 
promise to pay even a barred debt. But in India, an acknowledgment! 
m which there is no ex press promi^implying s new contract to pay,] 
must be made before the~3ebi'S barred by time, and m this respeca 
an acknowledgment under sec. 19 Limitation Act differs from a promise 
to pay a barred debt under sec. 25 (3) Contract Act. UTiere, however, 
the acknowledgment is not merely an admission of an existing debt, 
but there are words from which a clear promise to pay is made out, 
such as fixing the date of payment and so on, such an acknowledgment 
would come under sec 25 (3) Contract Act and not only under sec. 19 
Limitation Act— Deoraj v. Indrasan, 8 Pat 706, A I.R. 1929 Pat. 258 
(261), 120 rC. 470. 

177. Acknowledgment t — ^Acknowledgment means a definite^ 
admission of liability; it is not necessary that there should be a promise} 
lo pay: the simple admission of a debt is sufficient — Binode Behan v. 
Rai Narain, 30 Cal. 699; Subramanta v Veerabhodra, A I.R 1921 Mad. 
464, 41 MLJ. 217; Pen Ramasami v. Chandra Kalayya, 48 Mad. 693, 
47 ML.J 840; Ibrahim v Laht Mohan, SO Cal. 974 (975), 28 C.VT.N. 
322; Nan'd Lai v. Partab Singh, 3 Lah. 326, 69' I. C. 502, A.I.R 1922 
Lah. 425 In this respect the Indian law differs from the English law 
In England, an acknowledgment of a claim can keep it alive if the acknow* 
Icdgment amounts to a promise to pay— Tenner v. Smart, (1827) 6 B & C 
€03; Lightwood, p. 339, so that the requirements of English law are 
more stringent than those of Indian law See Mamram v. Seth Rupchand, 
33 Cal. 1047 (lOCO) (P.C ) Vl'here the right claimed is a debt, It is 
necessary that an unequivocal and unqualified admission of the debt 
«r of the subsisting relationship of debtor and creditor should be estab- 
lished, though 8 promise to pay need not be made out — Binode v Raf- 
naratn, 30 Cal 699 A promise to pay is required in case of a barred 
debt. See preceding note. 

Under this section, an acknowledgment is not limited m respect of 
a debt only, it may be In respect of "any property or nght" which is 
the subject-matter of the suit (e g. the taking of accounts of a dissolved 
partnership)— Hokumat v Ncnumal, 22 S.L.R. 117, A.I.R. 1928 Smd 45. 

A document in which the mortgagee merely acknowledged having 
recened possession of the mortgaged land would not constitute an acknow- 
ledgment of liability, in respect of the mortgagor's right to redeem the 
land, which would give him a fresh period for bringing a suit for redemp- 
tion; for there cannot really be an sekoow ledgment without knowledge 
that the parly is admitting anything Sec. 19 intends a distinct acknow- 
ledgment of an existing liability— Dftanna v Coi'ind, 8 Bom. 99 A 
document containing a mere description of the property without any 
admission of a liabiliiy does not amount to an acknowledgment — Khiali 
Ram V. Tfli’t Ram, is All 540 (550). Similarly, where the plaintiff 
consigned some bags to be delivered to the consignee but they were not 
delivered, and the Railway Company wrote a letter to the plaintiff 
informing him that the bags were l>ing at a certain pbee and that the 
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plaintiff might take delivery if he liked, held that the letter did 
amount to an acknowledgment of liability in respect of those b: 
Alufsaddt LqJ v. B. B. & C. I tiy. Co , 42 All. 390 (393). 

I The acknowledgment must be an acknowledgment of a liability. 
(admission by the defendant m a previous suit (not between these pai 
that he had previously executed a promissory note in favour of the pla 
IS merely an admission of the fact of the execution of the note and 
not amount to an acknowledgment of liability under the note — Lallu 
V Reoti Ram. 45 All. 679, 21 A.L.I. 669, 74 I C. 3S3, A l.R. 1924 All 

The acknowledgment must be an acknowledgment of an cxi 
liabiluy — Ram Khslxvan v Nanhoo. 6 CLJ 544, Rangasami 
Thangavclu. 42 Mad. 637; Kandasamt v. Suppammal, 45 Mad 
Onfcarliil v Ra; Alffhmcif, 17 N L.R 209. A 1 R. 1921 Nag I It i 

be an acknowledgment of the debt as such and must involve an admis 

of a subsisting relationship of debtor and creditor . and an mtentioi 
continu? it until it is lawfully determined must also be evident— Vcn 
V. parthasarathi. 16 Mad 220. Hukumat v Ncrtumal, 22 S L R 

A 1 R 1928 Smd 45. A mere reference to arbitration which is pi 

facie only a mode of settling disputes, end not an admission of 
liability by the parties, does not import any subsisting ;ural relation: 
of debtor and creditor, and therefore does not amount to an acknowli 
ment — Ramamurthy v. Gopayya, 40 Mad 701 (704). So also an admis: 
of past liability unaccompanied by an allegation of discharge cinnol 
all cases be interpreted as an admission of a subsisting liability E 
case'must be treated on its own merits, and from the language used 
the circumstances in which the acknowledgment is made it must 
decided whether it amounts to an implied acknowledgment of a subsis 
liability— Kandasami v Suppammal, 45 Mad 443 (447), 42 A\LJ < 
A.l R. 1922 Mad. 104, 70 I C 576 A mere statement that a t 
existed at one time without anything further is not an acknowledgrr 
of a subsisting liability, even though the person who makes the st: 
ment does not go on to say that the liability has ceased But in e 
case the Court has to consider the circumstances m which the statem 
was made, and to see whether It was really intended to convey 
impression that the debt was subsisting at the date of the statement 
not, and if from the circumstances the Court can infer that the statem 
was intended to convey the impression that the debt was still subsist! 
the Court will be justified In holding that it 1$ an acknowledgment o 
subsisting liability— O^ci'af Assignee v iubramanfa Aiyar, 46 M I 
1, A.l R. 1924 Mad 286. 77 I.C. 740. 

In a suit to recover a sum of money the plaintiff relied upon a lei 
written by the defendant to this effect •— “I wish to look to your accoun 
In my own account I do not see any amount due to you. Please theref 
send the account.” It was held that there was no acknowlegment, 
there was no admission of the existence of a debt. Under section 
the right acknowledged must be of the same description as the ri] 
•which is the subject of the suit. Thus, In a suit for jhe balance c 
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upon taking accounts, an admission thil accounts must be taken and 
settled would be a pertinent acknowled}>cnent. but it might be otherwise 
in a suit brought to recover a defimfe sum of money. So also, the asking 
for an account in response to a creditor's demand may be a very diRerent 
thing from acknowledging the necessity of setting accounts when a 
creditor bases his right upon accounts— And/apra v. Atasinga Natda, 30 
Mad. 68 (70). \7here the suit Is framed as a suit for a definite sum of 
money, but is reaUy a suit for an amount due on accounts, an admSsston 
that accounts must be taken and settled Is a good acknowledgment— 
Kumarasn-amy v. Narayan Rao. 4G M.L.J. 468, A.I.R. 1924 Mad. 619, 
80 I.C. 355. 

Where the admission was In the following terms : “I am ashamed 
that the account has stood so long,*' it was held to be a good acknowledg- 
ment — Corn/ord v. Smilfiard, (1859) S H. & N. 13, Holmes v. Maekrell, 
(1858) 3 C.B (N.S ) 789. Where the defendant (i.e., the debtor) himself 
first wrote to the plaintiff requesting him to send in his account made up 
to Christmas last, and not having received any reply to his first note, he 
wrote the plaintiff again requesting him to send In his account, it was 
field that there was a sufficient admission of a debt—^a/neey v. Sharpe, 
(1875) I Ex. D. 72. Where by a ktter the writer definitely asked the 
plaintiff to send a copy of the account showing that amount was due 
by him to the plaintiff, Held that it was clearly an acknowledgment— 
Ktrpa Ram v. Devi Dayal, 28 P L.R 169, 101 I.C. 544, A. I R. 1927 
Lah. 832, Where the defendant admitted the existence of a running 
account between the parties and went on to say that his representatives 
would compare accounts and pay what was found to be due, held that the 
words were clear admission of liability— 5dn( Lai v. Beni Prasad. 23 
A.L.J 248, 87 I.C. 985, A I.R. 1925 All. 340} Joharmel v. Hlrolal, 7 
Pat. 238, A.I.R. 1928 Pat 221, 107 I C. 533. 

A letter written by a railway company to the plaintiff Informing the 
latter that the goods have been rightly delivered to a third person under 
an indemnity bond, and that the plaintiff’s claim cannot be entertained 
is not an acknowledgment of liability, but on the contrary amounts to 
a denial of liability— tudhomuf v. Secretary of State. 13 S.L.R 1, 51 
I C. 570. An allegation that a debt has been discharged is not an acknow- 
ledgment because it f$ lentamount to a denial of the debt — Rangasami v. 
T/iangavcfu, 42 Mad 637. 10 LW'. 533, SO I.C. 380. Where there was 
an acknowledgment that there was a mortgage, and there was no express 
statement that it was discharged, but there was a statement that in order 
to pay off the debt a sale was effected and that since the date of sale the 
vendees had been in possession of the property, held that the statement 
did not constimte an acknowledgment of liability — Chhaterdhari v. A’osib 
Smgh, 5 P.L.T. 551, 78 IC 919, A.I B. 1925 Pat. 806. But where 
the defendant denied that any balance wonid be due to the plaintiff but 
admitted that accounts should be taken and that he n-oaU be liable If 
any balance were found due to the ptantiff, it was held that the defendant 
L. 11 
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had made an acknowledgment of the debt — Silayya v. Rangarcddi, 
Mad. 259 (265). 

Where a person admitted in a previous case that he had rece 
Rs 1 ,000 as earnest money, but stated that the sum had been more 
repaid by delivery of cotton to the value of Rs. 3,000, such stateti 
cannot be construed as an admission of a subsisting liability in res 
of Rs. l,(m~Kalu V. Mehni, 41 P R 1916, 32 I.C. 497. But whe: 
debtor wrote a letter to the creditor enclosing a memorandum of acci 
which showed that out of the amount of Rs. 1,654 due to the creditor, 
debtor had deducted the sum of Rs 1,489 being a sum due to the de 
from a firm of which the creditor was the manager, and remitted to 
creditor Rs 156 being the balance due, held that the mere fact that 
debtor stated In the account that he had on that day appropriated a 
of the amount due to the creditor in satisfaction of a claim due froi 
third party did not alter the fact that on the date of the letter the i 
of Rs. 1,654 was due from the debtor to the credior before the alle 
appropriation was made; there was therefore an acknowledgment of 
whole sum of Rs. 1,654— Cor/^nder v. Abdul Hamid, 43 All. 216 (2 
59 I C 941. 

( The acknowledgment of liability must be an absolutely unconditu 
one A letter tantamount to a statement that the writer would see whei 
any amount was due is not an acknowledgment sufflcient to givi 
fresh start— /ogcshwur v. Rafnarain, 31 Cal. 195. A letter saying 
the writer will sign after looking into the accounts is no acknowledgn 
— Bftiitro V. Galadhar. 19 C.W.N. 170, 23 I.C. 587 

Where the parties to an abichalnama acknowledged that accoi 
remained unadjusted which the arbitrators had to adjust, and each pi 
agreed that he would pay such amount as might be found due from : 
on adjustment of accounts, it was held that there was sufficient ackn 
ledgment — Janardan v Radhaballabh, 23 C.W.N. 921, S3 I.C. 898 

Even if the acknowledgment be a conditional one, the condition n 
he fulfilled in order that such acknowledgment should save limitatio 
. Maniram v. Selk Rup Chand, 33 Cal. 1047 (1058) (P.C.); Arunachelk 
Rangiah Appa, 29 Mad. 519; Ramamarthi v. Gopayya, 40 Mad. 701 (7i 
The defendant wrote a letter to the ellect that if certain arbitrators she 
' decide that he should pay any amount, he would immediately pay. ’ 
t arbitrators failed. It was held that the letter would not operate as 
' acknowledgment— Rumomurthy v. Gopayya. 40 Mad. 701 (704); Narayc 
sami V. Gangudkara, 48 I.C. 89, 37 M.L.J. 353. (Contra — Hukamal 
Nenumal, 22 S L.R. 117, A.I.R. 1928 Sind 45, 48). A mere submiss 
to arbitration containing a promise to pay whatever the arbitrators dec 
is not available as an acknowledgment it the arbitration proves aiortt 
unless the submission contains an unqualified acknowledgment of the d 
— Halsbury, Vol. 19, p. 66; Banning, p. 45. But where there wai 
reference to arbitration and the arbitrators gave an award, the agreera 
to refer the matter in dispute to arbitration and the award hereon wo 
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amount to an acknowledgment of the debt — Phut Singh v. Bhoiraf. 49 
All. 801, 102 I.C. 181, A.I.R. 1927 All 488; and the fact that the award 
was subsequently set aside by the District judge and by the High Court 
did not nullify the acknowlcdgment-“See Sitayya v. Rangareddi, 10 Mad. 
259. 

An acknowledgment of liability need not be express; it may be by 
Implication — Arur Singh v Partab, 131 P.R. 1919, 53 I.C. 425; Subba 
Rao V. Parasurama, 34 M.L.J. 551, 46 I.C. 073; Bftagwun v. Madhav, 
46 Bom. 1000, 24 Bom.L.R. 713, but the Implication must be a neces* 
sary Implication, so that the acknowledgment is clear and unequivocal — 
Bibi Saheb v. Sayad hU'r Mohamad. 9 S.L R. 143, Fillip & Co. v. 
Mahomedalh, 13 S.L.R. 183, 55 I.C 822, Ralliram v. Badhuram, 17 
S L.R 324, A.I.R. 1925 Sind 181 ; Hukamat v. jVenumal. 22 S.L.R. 117, 
A I.R. 1928 Sind 45 ^here a Judgment-debtor in an execution proceed- 
ing objected to his being arrested because he was a poor man and asked 
that the warrant of arrest should not be executed until his objection had 
been decided, held that there was no acknowledgmenl of a debt within 
the meaning of this section but a mere objection to the execution of the 
decree of the manner sought by the decree-holder. An acknowledgment! 
must be a clear one and not be left to sheer inference— Das) 
V. Ahmad Hasten. 39 All. 357. But a petition by the arrested judgment- 
debtor praying for release and for an order to pay the balance of the 
decretal amount is an acknowledgment of the judgment-debt— PifAfll v. 
Copal, 5 N.L R. 8, 1 I.C. 240. 

In order to make a binding acknowledgment It is not necessary 
that the exact sum due should be stated in the acknowledgment, it 
being sufficient If some debt be acknowledged due— Colfcdge v Horn, 
U825) 3 Bmg 119, Lechmere v. FMeher. (1833) 1 Cr Sc M. 623 Where 
the principal sum advanced on a mortgage bond was Rs 5,700, and on 
payment of Rs. 1,750 by the mortgagor an endorsement was made by 
him on the back of the bond in the following terms . "Paid on account 
of principal as per separate accounts, Rs. 1,750 only,” held that the 
endorsement was a sufficient acknowledgment under this section. 
Although it did not specify the principal sum due at the time of the 
endorsement, still the expression ’the principar must be taken to refer 
to the principal mentioned In the bond on the back whereof the endorse- 
ment «as made — Prasanna v. Hiranfan, 48 Cal. 1046, 26 C.W N 213, 
64 I C. 9S8 

An acknowledgment of liability would be good, even If if is accom- 
panied with a demand of evidence of title. Thus, the tenants wrote to 
the landlord's attorney’ "As we have Informed j-our client, we are 
quite willing to pay him the rent doe onder onf nourjsj pafleh if he 
can shew a title to give us a good receipt for it that will satisfy our 
Lawjcrs. If he is unable to produce a perfect title, we are still wnilng 
to pay him the rent on h's giving os a substantial Indemnity.” It W’as 
held to be a sufficient acknowledgment of the tenants’ liability to pay rent — 
.Sungo tail V. Wilson. 26 Cal. 2M. 



164 


THE INDIAN LIMITATION ACT 


[Sec. 19. 


The acknowledgment must distinctly and definitely relate to the 
liability in respect of the fight claimed — Bentmadhub v. Birbal, 21 

0. C. 151, 46 I.C. 813; it must be a necessary implication from the words 
used that the person acknowledging was referring to the distinct liability 
in dispute, and not any liability — Hingu Heramba, 13 C.LJ. 139, R 

1. C. 81 ; Fillip & Co. V. Alahomcdaf/i, 13 S.L.R. 183, 55 I.C. 822, Gopal 
Rao V. Harilal, 9 Bom.L.R 715, Bhagwan v. Madhav, 46 Bom. lOCO, 
24 Bom L.R. 713, A.I.R 1922 Bom. 356. A letter sent^by the defendant 
to the plamtifi was as follows . — "I was bound to send Rs. 30 according 
to my vaida (fixed time) but on account of the death cf my father 1 
have not been able to fulfil my promise. But now, on his obsequies 
being over, I will positively pay Rs. 30. As to whatever debts may 
be due by my old man, I am bound to pay the same so long as there 
is life in me.” It was held that the letter merely contained the personal 
promise of the writer to pay Rs 30 and a general admission that he was 
liable to pay his father's debt, but it did not acknowledge the existence 
of any particular debt due to the plaintiff from the defendant's deceased 
father — Alodhavrao v. Gulabhai, 23 Bom. 177. If more than one debt be 
due to the creditor at the time, the acknowledgment must be such as to 
Identify the particular debt sued on, for oral evidence will no: be- 
admissible to establish the identity of the debt— Beti Maharant v. Collector^ 
17 All. 198 (P-C.). 

It is not necessary that the creditor should openly assent to an amount 
acknowledged by his debtor to be due to him ; it is sufficient if he relies 
upon it In the suit he brings, and if between the date of acknowledgment 
and the time of bringing the suit, the creditor has allowed the acknow- 
ledgment to remain uncontradicted and unexplained by his debtor— Lol;f 
V. Roghoonundun, 6 Cal. 447 (452). 

It is not required that an acknowledgment should specify every legal 
consequence of the thing acknowledged. A simple acknowledgment by 
one of two joint-debtors that the original debt was a joint debt is sufficient 
to keep alive the right of the other to claim contribution — Sakkamom v. 
Ishan Chunder, 25 Cal. 844 (P.C.) So, where in a suit for the making 
of accounts of a dissolved partnership the plaintiff relies on an acknow- 
legment, all that he is required to prove is that the defendant has admitted 
from time to time he existence of the partnership accounts between the 
parties and hiS obligation to settle such accounts. It is not necessary, 
for the acknowledgment to be operative, that he should go further and 
state that he was bound to pay any particular sum or such sura as may 
be found due by hlm—Hukumat t. Nenamal. 22 S L.R. 117, A.I.R. 1928 
Sind 45. The plaintiff shipped 200 cases of oil on the defendant's steam- 
ship from Bombay to Jeddah. On the arrival of the steamship at Jeddah, 
35 of the cases were missing and the agents of the defendant company 
at Jeddah granted a certificate that the 35 cases had been short delivered. 
Held that the certificate contained a clear acknowledgment that the .15 
cases which ought to have been delivered had not been delivered; and 
from that followed the legal incident of the defendant's position to pay^ 
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compensation In respect of non-delivery — Haji Aiam v. Bombay 6 Persia 

5 N. Co, 26 Bom. 562 (569). 

1 78. Acknowledgmentt to whom to be made : — It is not 
necessary that the acknowledgment of liability must be made to the person 
•who is entitled to the right tn respect of which the liability arises, or 
to any one through whom he claims. An acknowledgment, to nhomso- 
ever made, is a valid acknowledgment if it points with reasonable certainty 
to the liability under dispute — Gum Cftenin v, Sarendra, 19 C.W.N. 
263, 22 I.C. 650; Shamsud Ab v. Aliriam EUas. 30 C.\P.N. 968, 97 
l.C. 710; Bhagwan v. Madhav, 24 Bom. L.R. 713, 46 Bom. 1000; 
Venkata Krishniak v. Sabbarayada, 40 Mad. 693; Abdul v. Von Goldstein, 
-43 P.R. 1910, 14 P.L.R. 1909, 4 l.C. 902; Tanner v. Smart. (1827) 

6 B & C. 603; Halliday v. Ward, (1811) 3 Camp. 32; Moodie v. 
Bannister, (1859) 4 Drew, 432. Sec Explanation 1. 

It was held in a Calcutta case that an acknowledgment to be operative 
must be made to the creditor or to a person through whom he claimed 
or at least must be addressed to some person, though not necessarily the 
person entitled to the right. Therefore the recital of a debt in a convey- 
ance, which was not addressed to any person nor was communicated to 
the creditors or any body on their behalf, was not a sufficient acknowledg- 
ment— fmam Aft V. Baii Nath, 33 Cal. 613, following Mylapore v, Yeo 
Kay, 14 Cal. 801 (P C ) Similarly it was held m a Bombay case that an 
entry In the debtor’s book of account was not an acknowledgment because 
it was not communicated or addressed to the creditor or some person — 
Mahalakshmi Bai v. Nageswar, lO Bom. 71 But the authority of these 
rulings has been shaken by the Privy Council decision in AJoniram Seth 
■V. Setfi Rapehand, 33 Cal. 1047 (P.C ) In which the acknowledgment was 
not addressed to the creditor or to any person but was contained in a 
petition for probate, and by another decision of the same high tribunal 
In Hiralal v. Narsilal, 37 Bom. 326 P C. (cited below) in which the 
jicknowledgment was contained Iti a certain book of the Government 
Agent. See 45 Bom. 934 at page 943. In fact, it will be evident from 
the undemoled cases that an acknowledgment is not required to be 
addressed to any person, much less to the creditor or some person 
through whom he claims. 

Thus, a deposition given and signed by a party as a witness in a 
suit Is a sufficient acknowledgment In writing under sec 19— Venkata v. 
Parlhasaradhi. 16 Mad 220; Peru Venkan v. 5u6ramanwn, 20 Mad. 239; 
Meghrai v Mathura. 35 Ait. 437, Sabramanu v Veerabhodra, 41 Al.L.J 
217. A I R. 1921 Mad 464: so also, a written statement In a former suit 
.and containing a distinct aeknoaledgment of ■ mortgage or debt or right 
«ill give a fresh starting point of limitation — Balmokand v. Pamii LaJ. 
20 P.R. 1837; Jeba v Chamsn. |6 P.R. 1891, Shnmaas v ^arhar. 32 
Bom 296; Venbataratnam v Ranurafa. 24 Alad 361; Kadin Patirappa 
V. AJanH Husan. 19 AI.LJ. 650, 3 I C. 10: Assignee v. 

Sabramanu. 46 M L.J. 1, AIR, 1924 Mad 2S6; Iniar Pal v. Men-a 
-SingPi. 36 All 264; Gangs Sabai v. Kftacaii Chand, I Lah. 357; Ba'.bfudJar 

Sheo Pearey. 6 O.V.N. 943. A.I.R. |930 Ondh 67 (65); Ran Aatar 
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V. Beni Singh, 25 O.C. 89, 10 O.L.J. 7, A.I R. 1922 Oudh 135. But 
where the written statement In the previous suit merely called upon the 
plaintiff to produce the promissory note adverted to in the plaint in that 
case, it was held that the written statement was insufficient to establish, 
an acknowledgment of liability jn respect of the promissory note which 
was the foundation of the present claim— Anpar v. Narinfan, 34 P.R. 
1918, 45 I.C. 99. A statement contained in a plaint in a case hied by 
the grandfather of the mortgagee to the effect that the property is mort- 
gaged to him is an acknowledgment of liability in respect of the mortgagor’s 
right to redeem— Hart Ckund v. Phtraya, 180 P.L.R. 1911, 11 I.C. 377. 

50 also, where in a suit for redemption of a mortgage the plaintiff, who 
was the purchaser of a portion of the mortgaged property, stated in his 
plaint that there were other persons interested in the redemption of the 
property who had not joined m the suit, and that therefore he was seeking 
to redeem the entire mortgage making the other persons as pro forma 
defendants, held that this statement amounted to an acknowledgment of 
the right of the other co-mortgagors to redeem — Baleshar v. Ram Deo, 
36 All. 408. Where a debt due on a promissory note executed by the 
deceased was included in the form of valuation filed wjih the petition 
for the grant of letters of administration to the estate of the deceased, 
held that the inclusion of the debt amounted to an acknowledgment of 
liability— Ra/a Rarrut v. Fakntaddin. 58 M L.J. 210, A.I R 1930 Mad. 218. 

A statement contained {r a Kobala that a certain mortgage on some 
of the properties comprised m the Kobala is still subsisting has the effect 
of an acknowledgment so as to create a new period of limitation— ifzfeur 
V. Ram Chandra. 91 I.C. 461, A.I.R. 1926 Cal. 693. An entry in the 
wajib-al-arx in which the mortgagee stated the amount of the mortgage 
and the names of the parties, is an acknowledgment in respect of the 
mortgagor's right to redeem — Kamala Devi v Curdayal, 17 A.L.J. 330, 

51 I.C. 283 (284). A statement mentioning the mortgage in a pedigree 
of the co-sharers of the village which was the subject of the mortgage, 
Signed by the mortgagees, and an entry in the village wajib-ul-arz signed 
by them and duly verified before a Settlement Officer, are valid acknow- 
ledgments so as to give a fresh period of limitation in respect of the 
mortgagor’s suit for redemption — Saraj Baksh v. Canga Baksh, 4 O.W N 
882, 105 I.C. 93, A.I.R. 1927 Oudh. 457. Where a certain desaigirt 

. dastar having been mortgaged on 4th November 1793, the mortgagees, 
procured the entry at their names in fhe Colfector’s books as mortgagees, 
and on 8th June 1843, an entry of payment to the mortgagees of their 
respective shares of the allowance was made in the books of the Govern- 
ment Agent entrusted with the payment thereof, and the mortgagees 
signed their names against It acknowledging receipt of their shares, held 
that a new period of limitation started from the date of the acknowledg- 
ment and a suit for redemption brought in 1901 was in time — Hiralal v. 
Sarsilal, 37 Bom. 326 (P.C.). Certain lands were mortgaged with posses- 
sion in 1826. Government issued sanads to the holders of the lands 
in 1865 and 1876. These sanads were entered in a register where the 
mortgagee was described as holding the lands as mortgagee, and the 
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entries were signed by the mortgagee. On the death of the mortgages 
a similar sanad was granted to his widow m 1882, and was similarly 
entered in the register and signed by the widow. The mortgagor having 
sued for redemption in 1917, held that-the registers having the signatures 
of the mortgagee and his widow were acknowledgments of the mortgagee's 
liability to be redeemed by the mortgagor and consequently the suit 
was not barred — Praniivan Das v. Bai Afoni, 45 Bom. 934 (dissenting from 
Imam AU v. Baiinath, 33 Cal. 613). 

It the insolvent writes down a debt in his schedule as owing the debt 
to a named person and signs the schedule, it would operate as an acknow'* 
ledgment under this section — Sfirigopol v Dluinalal, 35 Bom. 383 ; Cftett>'ar 
Firm V. Munnee, 6 Rang. 533. A.I.R. 1928 Rang. 326 (327), 117 I.C. 570; 
Rampal v. Nand Lai, 16 C W.N. 346, 13 l.C. 603 In a suit to redeem 
a kanom, the plaintiff set up in bar of limitation an acknowledgment 
contained m the will of the deceased mortgagee who thereby devised to 
his son certain lands therein described as held by him on kanom. The 
mortgagor’s name was not mentioned nor the date of the kanom, nor 
was there any further description of the lands; it was held that the 
will constituted an acknowledgment, notwithstanding the absence of the 
name of the mortgagor and the date of the mortgage — Vppi v Mammavan, 
16 Mad. 366. Where the defendants attested as correct the record of 
rights prepared at a settlement with them of an estate in which they 
were described as mortgagees, but which did not mention the name of 
the mortgagor, ll was held that there was an acknolwedgment of the 
mortgagor's right to redeem— Deia Chand v Sarfras, I All. 117 Where 
a mortgagee sold his right in the mortgaged property, and In the deed he 
stated that he was holding the property as a mortgagee under a mortgage- 
deed dated llth June 1849, held that the statement m the sale-deed was 
an acknowledgment which extended the time for the purpose of redemp- 
tion— Har Sarayan v. Sheo Prasad, 11 A.LJ 66, 18 1C 95 

Under the English lav, an acknowledgment to a stranger Is Inoperative 
— Stamford v, (1892] I Q B. 765, Rogers v. Quinn, 26 L R. Ir. 136. 

179. Other instances of acknowledgment: — ^Where the 
creditor granted an extension of time on the written ippHcation of the 
debtor praying for extension, the written application amounted to an 
acknowledgment— Sugappj v Cobtndappa, 13 M.L J. 351 A mortgagor 
subsequent to his mortgage executed two promissory notes in favour 
ol the mongagee, in one of these notes he referred to the mortgage-debt 
thus • "the amount due under the mortgage-deed Is set apart," in another 
he wrote "besides this, the mongage-debt is distinct ” These notes 
would be sufficient acknowledgments of the mongage— Dintar v. 
Chftjgcnfal, 3S Bom 177 An acknowledgment which Is valid la other 
respects cannot be inoperative simply because it contains a wrong date 
in respect of the debt Where in a presious suit for electment the 
defendant alleged that be was in possession as ttnifruetusT niongagee 
under a specific mortgage of 1842, li was heU that in a luit for redemption 
ibe above statement air.ourted to sa acknowledge ect, alJiough it was^ 
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found that the mortgage was that of a date earlier than 1842— Singh 
V. Oirand, 26 All 313. See also Har Naroin v. Sheo Prosad, II A.L.J. 
86, 18 I.C. 95. In a suit upon a jo:nt and several bond brought against 
the cefendaDt as a principal debtor, an acknowledgment of liability made 
by him as surety only is sufficient to cave limitation— t/ncovcnan/ci 
Service Bank v. Grant, 10 All. 93. 

A kaichilta is an acknowledgment within the meaning of this section 
' — Mahcndra Nath v. Lalit Mohan. 46 Cal, 746. A razukhata (i e. account 
stated, being the totalling up of the items of an account and adding 
interest and acknowledging their correctness) signed by the debtor and 
made within the period of limitation implies a promise to pay the debt 
and can form the basis of a suit — Chuntlal v. Laxman, 46 Bom. 24, A.I.R. 
1922 Bom 183, 23 Bom. L.R. 606. 

When a person borrows a sum of money and executes a promissory 
note, he executes it for the consideration received by him, and when it 
is executed in respect of a consideration ahtady passed, it is an acknow- 
ledgment of the liability to pay the amount mentioned m the note. Even 
though the promissory note cannot be enforced for some cause (eg- a* 
offending against sec 26 of the Paper Currency Act) it can nevertheless 
be used as evidence of an acknowledgment of liability — Kesavaramayya 
V. Venkataratnam. 60 M.LJ 36, 92 I.C 626, AIR 1926 Mad 452} 
Nflc/iimuf/iu V Audiappa. 1917 MWN 778, 42 I C. 706. 6 L W. 630 
An endorsement on a promissory note amounts to an acknowledgment 
of liability for the balance due under the note. Thus, the defendant 
executed a promissory note on November 12, 1913 for Rs. 1,500 Pay- 
ments were made of Rs. 90 In February 1913, Rs. 200 in January 1916 
and Rs. 381 in April 1916. On November 6, 1916 he endorsed on the 
note the three payments which had been made on the previous dates, 
added up the total and signed underneath Held that the endorsement 
meant that the promisor recorded that he had paid Rs 671 against the 
liability under the promissory note and that consequently he admitted his 
liability to pay the balance. As a matter of common law, an endorse- 
ment on a promissory note by the promisor is an acknowledgment of 
liability which starts a fresh period of limitation from the date on which 
it was made, and it makes no difference that such endorsement is below 
an account showing what has already been paid under the promissory 
note — Ganesh v. Daltairaya, 47 Bom 632, 25 Bom. L.R. 144, 72 I.C. 
249 (following Venkata Krishniah v. Sub^rayudu, 40 Mad 698). , 

180. Acknowledgment when not valid • — Acknowledg- 
ment made by a person under legal disability is not valid. Thus, an 
acknowledgment given by a minor is inoperative and cannot give a fresh 
start of limitation— Ani 2 -uf-ffcman v. Beni Ram, 59 P.R. 1901. 

An acknowledgment not coming directly from the debtor himself but 
merely deduced as an inference from the tenor of a series of letters is 
not a proper acknowledgment. There roust be some principal writing 
of a particular date (from which the new period of limitation is to run) 
which can be relied on by Itself A series of letters -in none of which 
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V. Montriou, 6 B.L.R 550. An acknowledgment of a different kind of 
liability is not sufficient to save limitation Thus, an admission made 
.by a tenant that he held the land as a mulgaini (permanent) tenant at a 
lighter rent is not an acknowledgment entitling the landlord to recover 
rent from the defendant as a ckalgatni tenant (tenant from year to >ear) — 
Venkataramana v. Srinivasa, 6 Mad. 182. The acceptance of a sale- 
■certificate by the purchaser of a nwrtgagee’s interest in land, so'd in 
satisfaction of a decree against him, is not an acknowledgment by the 
purchaser of the title of the mortgagor, so as to give him a fresh starting 
point for a new period within which he can redeem — Raman v. Krishna, 
6 Mad. 325 (327) Where the defendants in the present partition suit 
had made m a written statement filed by them In a previous suit the 
following statement, viz “proper parties have not been joined m this 
suit, since A and S left a sister B who died after them It is necessary 

to join her heirs in the suit;’’ it was held that the above words were 

-not an admission that B’s heirs had a share in the estate, and did not 

amount to an acknowledgment of liability— Bihi Sflficb v, Syed Alfr 
Mahammad, 9 S.L.R. 143, 32 I C. 548. 

An acknowledgment of liability contained in a communication made 
to a public officer in official confidence cannot be relied upon, since that 
communication is inadmissible in evidence under the provisions of sec 124 
Evidence Act. Thus, in a suit on a mortgage bond, the mortgagee 
■cannot rely upon a letter written by the mortgagor to the Collector, in 
which the mortgagor had mentioned the mortgage and had stated that he 
was financially embarrassed and desired the Court of Wards to take charge 
•of his estate Such a statement 1$ made solely with the purpose of 
giving information to the Court of Wards on the strength of which the 
Court of Wards may decide whether or not the estate should be taken 
■over; such a communication made to the Collector in official confidence 
cannot be made public property and cannot be relied upon by the creditor 
as an acknowledgment of liability — Collector v famna Prasad, 44 All 
360 (366), 20 A.L J. 140. 

The de1i^-ery of a hundi and a cheque which are dishonoured on 
presentation does not amount to an acknowledgment— Padma Lochan v. 
Gmsh Chandra, 46 Cal 163 (170) Bui where the hondi (which was 
given and dishonoured) was accompanied by a letter of the defendant 
acknow (edging his liability on the handi. held that there was a sufficienf 
acknowledgment of the debt— Raman ▼. Vairavan. 7 Mad 392. 

An oral acknowledgment of a debt is not ^-alid This section requires 
the acknowledgment to be In nnting — Ghasita v. Saltan, 93 P R. 1911, 
MIC. 445 

181. Signing: — An acknowledgment without signature Is no 
acknow ledment—Zagjfi v 5n Ram. 34 All 4&4 An admission of a debt 
In a draft will written by the testator In the first line of which his came 
appeared but which was not signed by him, did not constitu’e an acknow- 
ledgment under this section— Ramasjru t .Meffasani. 15 Mad 3S0. 
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Entries in the debtor's account books not signed cannot be treated as an 
acknowledgment under this section — Palaniappa v. Veerappa, 41 Mad. 446^ 
34 M.LJ. 41. A deposition made b) the defendant in another suit but 
neither signed by him nor by his authorised agent does not amount to a 
proper acknowledgment — Kapur v. Nannian, 1918 P.R. 34, 45 I.C. 99. 

Signature need not necessarily be by writing one's name. Making 
his mark by an illiterate debtor is sufficient — Bhecmangowda v. Eeranah, 
7 M H.C.R 358; Jamna v Jaga, 28 Bom. 262. Under section 3 (52) of 
the General Clauses Act, "Sign should, with reference to a person who 
is unable to write his name, include his mark.’* 

Signature by initials is not valid, and an acknowledgment merely 
bearing initials instead of signature is not proper — Lakshmanachayulu v. 
Venkataramanuja. 51 M.L.J. 414, A.I R 1926 Mad 827, 96 I.C. 700. 

It does not matter m what part of the document — at the top or the 
bottom — the signature is placed, provided the signature is introduced. 
info the document with a view to authenticate it-^MahaJokshmibai v. 
Nttgeswar, 10 Bom 71 ; Malkura v Babu, 1 All 683 (686) ; Mohesk Lai 
V Busant, 6 Cal. 340; Onkarlal v. Rai Mahomed, 17 N.L R. 209, 65 
I.C. 279. It there is a particular custom of signing among the class or 
community to which the defendant belongs, and if the defendant signs 
according to that custom, that would be a sufficient signature. For 
Instance, where a certain letter contained certain specified words in the 
handwriting of the defendant at the top and the bottom, and the evidence 
showed that among the community to which the defendant belonged, this 
was the usual custom of signing letters and informal documents, it was. 
held that the writing of the specified words amounted to "signing” — 
Gangadhar v. Shldramapa, 18 Bom 586 So also, according to the cusfoiir 
and practice of Natukottal Chetties, who do not sign their letters at the 
foot but begin by saying that the letter is from such and such a firm, 
the same so written is a sufficient signature — Mufhia v. Kultayan. 1918' 
M W.N. 42, 43 I.C. 20 Where In a hatchitla, which represented the 
account between the defendant and the pUintiS, the defendant’s name 
was entered at the top of the entries on the debit side which were admit- 
tedly written by the defendant, and he wrote the words hkhitang khode- 
(written by self) at the bottom of the entries, it was held that this was 
the mode adopted by the debtor of "signing” the hatchitta—Sadasook v. 
Baikanta, 31 Cal. 1043. The name of a firm in the heading of a letter 
written in the course of business is a sufficient signature — Uma Shankar 
v. Gobind. 46 All. 892, 22 A.LJ. 807, A.I.R. 1924 All 855 

Rajahs, Maharajas and great Zemindars often sign without any name. 
They simply put down the words 'Sree" or "Maharaja” or the name 
of the place [e.g Burdwan, Nuddia); such a. signature is sufficient. See 
Ganee Biswas v. Sreegopal, 8 W.R. 395. 

Where an illiterate defendant merely touched a pen and asked another 
person to write his name, Ibis was held to be a sufficient signature — 
Krisftnacfiar v. Vadichi, 6 M L.J. 209 A balance of account was writteff 
by a person at the request of an Illiterate debtor in the debtor’s name 
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and signed by the writer in his own name; it was held to be a sufficient 
acknowledgment — Hem Chand v. Vohora, 7 Bom. 515. 

Where the whole of an account stated {khatd) was written by the 
debtor himself with the Introduction of his name at the top of the entry, 
the khata was held to be sufflciemly signed within the meaning of this 
section— /efcisan v, Bhowiar, 5 Bom. 89; Holmes v. Mackrell, (1858) 3 
C.B. (N.S.) 789. 

182. Signing by agertl For the purposes of this section, the 
writing containing the acknowledgment need not be signed by the debtor 
hitnsell; it would be sufRcicm H the signature is that of an authorised 
agent — Malhtah v. Kuttayan, 1918 M.W N. 42, 43 l.C. 20. The person 
authorised to give the acknowledgment may sign his name or that of his 
principal — Onfcarfaf v. ftaj Mahomed. 17 NL.R 209, A.l.R. 1921 Nag 1, 
Where the name of the mortgagor appeared In a document In the hand' 
writing of another person, and there was nothing to show that that person 
was authorised to sign the name of the mortgagor, the document was 
held not to he validly 'signed* — Cokal v. Saheb, IS A.L.J. 121. 38 I,C. 102. 

As to who is an agent duly authorised, see Note No. 190 fn/ra. 
183. '^Against whom (he right is claimed’' Section 10 
does not require that the person making the acknowledgment of liability 
in respect of any property should have an Merest in the property at 
the time when the acknowledgment is given. It Is sufficient If the 
acknowledgment has been made by the person against whom the right is 
claimed— /ugof KUhori v. Fakhruddiit. 29 All. 00. In this case the 
plaintiff brought a suit In 1003 for possession of a house which he 
purchased at an execution sale In 1890, and in order to save limitailon 
he relied on an admission made by the defendant In a suit for pre- 
emption brought by the latter against the plaintiff In 1802 In that suit 
the defendant admitted that the plaintiff purchased the house at an execu- 
tion sale. The Lower Court held that the admission was iniuinclcni to 
save limitation, because the defendant when he made the admission had 
no interest In the property, his father being then alive. The High Court 
held that under section 19 the question docs not arise as to wheiher the 
defendant had any interest in the house when he made the admission: 
all that this section requires is that an admission was made by the perum 
against whom the right is claimed, and that is sufficient to save llmlieilon 
"Through «horn he demrs title or fwbjhfy" •— An acknowledgment 
made by the mortgagor afier he had assigned one of the mortpared pro- 
penies, is sufficient to keep alis-e the mongage-debi against the asslpnee 
and against the property assigned, because the acknowledgment was made 
by a person through whom the assignee derived h'a title or liability wlihin 
the meaning of this section,— A'rishna Chandra v lihatrob, 32 Cal 1077 
(lOSO). 

184. Unilamped acknowledgmenl : — An unstamped acknow- 
leigment can not be given in evidence for any purpoie including the 
purpose of saving limitation— .M bI/i t. Unga, 21 Bom. 20t (F.D ) (over- 
18 Bom. CM); Caittaan v, Hclchlntcn, 30 
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Cal. 789. 16 C.W.N. W5; Ntt&:pf'a v. V. A, A. F. Firm, 49 M 
A.l.R. 1025 Mad. 1215. 

185. Unregiatered ecknowledgmant Though i 
Eorlly registerable but unregistered document relating to land is 
slble In evidence in respect of any question as to the land ct 
It, It would nevertheless be good evidence between the partle: 
other purpose, c.g., as an acknowledgment of a debt recited 
as to give a fresh starling point of limitation— Nundo v. Ramsi 
Cal. 21S; MugmVflm v. Gurmufch, 26 Cal. 334; Chuhar v. W 
P.R. 1881 ; Syad Mah/rmmed v. jahukh. 88 P.R. 1880; Khushal > 

3 All. S23j Kubra v. Lal/i, 20 O.C. 13, 38 l.C. 582. Thus an 
tered mortgage-deed may be accepted as an acknowledgment of tl 
debt, though it cannot be received as evidence of a transaction 
the real property — Syed Muhommad v. /aisukh, SS P.R, 1880; C 
IVariro. 17 P R 1881. 

But If the acknowledgment were jn respect of a right in Inu 
property, the provisions of the Registration Act would have to 
Into consideration, and Its admissibility would depend upon w] 
was required to be registered or not. Thus a compulsorily re 
but unregistered receipt, if it contains on acknowledgment of 
Immoveable property, will be Inadmissible In evidence— PaW v. 

4 Bom. 590. 

186. Effect of ocknowledgmenl ‘The acknowl 
of a debt does not alter the quality of the debt and does no 
a new debt — Famal v. Krtshna, 3 l.C 34. Thus, the acknowli 
does not entitle the creditor to claim interest at a higher rate U 
which was prevailing up to the date of acknowledgment— Ton/or 
Chandra v. Vellyanandan, 14 Mad. 258 (P.C.). 

An acknowledgment of a mortgage-debt is good not only as 
the person acknowledging, but also as against those deriving tith 
him even prior to the dale of acknowledgment and subsequent 
debt acknowledged— Vefoyndu v. Narasimha, 32 M L J. 263, 38 I ' 
But an acknowledgment of liability made by one of the heirs 
debtor can be used only against the person acknowledging but not 
all the heirs of the debtor — Collector of Jaunpar v Jamna Prai 
All. 300 (367), 20 A.L.J. 140. 66 I C. 171 ; Fa}a Rama v. Fakn 
58 M.L J. 210, A.l.R. 1930 Mad 218. 

If a person admits a right, it ia a necessary itnplicaibn that : 
admits the legal consequences of that right. Therefore, where a 
admits that the land of which he is m possession belongs to anofl 
admits that he is liable to restore the land to that other— Cura 
V. Sarcndra, ]9 C.W.N. 263, 22 l.C. 650. An acknowledgn" 
current account implies an acknowledgment to have accounts sett! 
implies a promise to pay,' should the balance turn out to be agai 
person making H—BengaJ Afafionaf Bank v. Jatindra. 56 Cal E 
C.W.N. 412 <415). Where the defendant stated that for the la 
years he had open and current account with the plaintiff’s pred? 
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the legal consequence would be that either of the parties had a right 
against the other to an account ; it followed equally that whoever o*n the 
account should be shown to be the debtor to the other was bound to 
pay his debt to the other, and the inevitable deduction from the admission 
is that the defendant acknowledged his liability to pay his debt to the 
plaintiff, if the balance should be ascertained to be against him — Mamram 
Seth V. Seth Rup Chand, 33 Cal. 1047 (1057) P.C. Where a mortgagor 
decribes his mortgagee as such and the latter admits m writing over his 
signature the correctness of that description, it is a necessary implication 
from the admission that the mortgagee acknowledges all the legal 
consequences of his position, one of which is his liability to be redeemed 
—Shetkh Mahomed v. }amaluddin, 10 Bom L R. 385; Ahmad Haji v. 
Mayan, 57 M.L.J. 789, A.l.R. 1930 Mad. 65. An acknowledgment by 
a mortgagor of his liability under the mortgage carries with it an admis- 
sion of all the remedies to which the mortgagee might be entitled under 
it — Thakur Basant Smgh v. Thakur Rampal, 6 O.L.J. 248, 51 I C. 985; 
Ram Ahtar v. Btfni Singh, 25 O C. 89, 68 1 C 196. Similarly, an acknow- 
ledgment by a mortgagor in favour of the first mortgagee operates 
as against the puisne mortgagee whose title originated through the 1st 
mortgagee before the acknowledgment was given— /4rl>in<fjkrb v Jageshar, 
17 ALJ. 763, 51 I C. 829; Ukshmanan v. Mufh/ah, 40 M.L.J 126, 
62 I C. 833. An acknowledgment made by a mortgagor after he had 
assigned one the mortgaged properties, is sufficient to keep ahve the 
mortgage-debt against the assignee and against the property assigned— 
Krishna Chandra v. Bhairab. 32 Cal 1077 (1080), 9 C W.N 868. In 
England however, an acknowledgment signed by the mortgagor after the 
assignment of the mortgaged property will not give the mortgagee a 
fresh period agsinst the assignee— JVewbouM v Smith, (1886) 33 Ch D. 
127. But this English ruling has been virtually dissented from in 
Krishna v. Bhdirsb. supra, end disapproved of in Domiiaf v. Roskan, 
33 Cal. 1278 

An acknowledgment of the submortgage, made by the submortgagee 
docs not involve an acknowledgment of the original mortgage, and there- 
fore it will not operate to extend the period of limitation for a suit for 
redemption brought by the original mongagor against the original mort- 
gagee — Bhagn'Jrt Canapafi v. hfadhaft Shanfcar, 46 Bom 1000, 24 Bom. 
L.R. 713, 70 I.C. 9C6. But where the submortgagee In submitting a 
list of the properties to be sold in execution of a decree obtained by him 
against his mortgagor (the original mortgagee) had described the property 
as subject to the original mortgage, held that the description amounted 
to an acknowledgment and sated limitation as against him In a suit 
brought by the original mortgagor to redeem the original mortgage — 
SannjI Das v. Sayd 22 A L.J 1018. A 1 R. 1925 All 174, 65 I.C. 
330 The admission of liability to pay Interest under the mortgage 
amounts to an acknowledgment of liability urder the nongage, including 
liability to give possession to the mortgagee under the terms cl the 
montage — Ananf K-rr v, Jnoyef Ah. 2 Lah L.J. 549. But an acfcaowledg- 
nent of HibUity in respect of the amount doe as prmcipil does cot 
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involve the admission to pay interest — Fillip & Co. v. Mahomedalli, 13 
SLR. 183, 55 I.C. 822 An admission that a certain person has 
purchased the property is not an admission that that party has acquired 
a good title in the property, for it is quite consistent with an assertion 
that the purchase was bad in taw, and did not operate to confer any title 
on the alleged purchaser — Imdad AU v. Nandkumar, 7 P.L.T. 9, A.I.R. 
1D25 Pat 473, 88 I.C 478 An admission that a certain person has 
recovered judgment in an action of ejectment is not an admission of 
title, for it IS quite consistent with an assertion that the judgment in 
ejectment was wrong and that the person had no title at ail — Halsbury's 
laws of England, Vol 19, p 132 

An unconditional acknowledgment has always been held to imply a 
promise to pay, because that is the natural inference, if nothing is said 
to the contrary. It is what every honest man would mean to do — 
Alaniram Seth v. Seth Rupehand, 33 Cal. 1047 (PC.), 33 l.A 165. An 
unconditional acknowledgment implies an unconditional promise to pay, 
and if it is made before the limitation period expires, it can itself be 
the foundation of an action— Cow'nd Singh v. Bijay Bahadur, 27 A.L.J. 
1279, A.l R 1929 All. 980 (982), Chunnilal v. Laxman, 46 Bom. 24, 
A.I.R. 1932 Bom. 183 The contrary ruling in Shankar v. Mukla, 22 
Bom. 513 IS no longer good law In view of the above Privy Council 
decision (33 Cal. 1047). In a single Bench decision of the Allahabad 
High Court it his been held that a mere acknowledgment of liability 
cinnot be made the basis of a suit so as to constitute a fresh cause of 
action, but in a suit based on the original consideration the acknowledg' 
nienC can be relied upon as a piece of evidence m proof of the debt — 
Reoii Ram v Lachman. 23 A L.J. 900, 89 I C. 402, A.I.R. 1926 All. 
155 (156) (following Ganga Prasad v Ram Dayal. 23 All. 502). 

Acknowledgment in favour of minor — If an acknowledgment is made 
In favour of a minor, the new period of limitation is to be computed 
from the date when the plaintiff becomes a major — Ramfi v. Manya, 1919 
P.L.R. 37, 52 I C. 115; see also 13 Mad 135 in Note 187 below. 

Acknowledgment of part of debt : — ^An acknowledgment of a part of 
a debt will keep it alive only to that extent— Chandra v. Ramdin, 16 
CW.N 493. 

187. New period of limUation : — "The expression ‘fresh 
period’ presupposes the previous running of another period of limitation. 
Hence the new period is to be calculated from the date of acknowledg- 
ment only when that date is subsequent to the date from which the 
period would otherwise be computed. Thus a written acknowledgment 
cf liability made before the debt has fallen due, i.e., before time has 
commenced to run, is of no effect so far as the shortening or extending 
of the time for the institution of suits is concerned" — Banning, 2nd Ed., 
p. 127. 

In computing the period of limitation, the date on which the acknow- 
U'dgment was signed (i.e., the date from which the new period of limita- 
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tion runs) must be excluded under snb^ctlon (1) of section 12— /of 
JVtfrdm V. Vithoba. 6 N L.J. 281, A.l.R. 1923 Nag. 143, 71 I.C. 556. 

This section speaks of a neiv period of limitation, not an extension 
of the old period. For instance, time began to run against the plaintiff's 
father, and, after his death, against the plaintiff who was then a minor; 
-subsequent to the death of the father, an acknowledgment of liability 
Ti’as made by the defendant m favour of the plaintiff during his minority. 
Under this section, the effect would be that the period already running 
Is not simply extended but terminates, and an entirely new period of 
limitation runs from the date of acknowledgment, and as the minor falls 
under the strict wording of section G, limitation would run from the date 
•of his attaining majority — VenkaUramayyar v. Kolhandaramayyar, 13 
Mad. 135. 

Similarly, when the defendant acknowledges the liability while he is 
absent from British India, the period already elapsed is cancelled and a 
new period begins to run; and if the defendant continues to remain 
8bro.sd, time will not run until he returns, by virtue of sec. 13 

188. Oral evidence Oral evidence of the contents of a 
document cannot be received. Therefore, where the acknowledgment of 
a debt was signed by the debtor each year, and on the signing ol a 
fresh acknowledgment, the old one was given back to the debtor, no 
oral evidence of these old acknowledgments could be given so as to 
show that they had been given while the debt was still unbarred — 
yiulmssa v. Motidev, 12 Bom. 268. But this section must be read with 
sections 65 and gi of the Evidence Act and does not exclude secondary 
evidence In cases m which the same would be admissible under section 6^ 
of that Act— Cfijlfiu V. Virara)an. 15 Mad 491 For instance, where 
the original document has been lost or destroyed. It is open to the 
plaintiff to give secondary evidence of the contents of the said document — 
ifiambhii v. Ram Chandra, 12 Cal 267, Waiiban v Kadir, 13 Cal. 292. 

Where the date of acknowledgment has been altered, no evidence 
on be received as to the date on which It *3s given— 5'a)ed C/iulJm ,4f/ 
V. ftlujabai, 26 Bom 128 Where there are more debts than one, oral 
evidence will not be received to identify the debt acknowledged with 
the debt sued on, for that would invol\*e a question of ihe mfenfion 
-of the debtor as to what debt he meant; and no parol evidence of the 
intention of the party can be admitted for the purpose of identifjlng the 
debt ackno* lodged— Bell Maharani v. CoHeefor, 17 All. 198 (PC |. But 
where there Is only one debt, and the acknowledgment omits to mention 
the name of the mortgagor or the date of the mortgage or the anu>uni 
cl the debt, parol evidence is admissible to proie the name, the date 
or the amount — t/pp« v. Memrtjfaii, I6 h^d 3C6, Narayana v IVnljfj 
ramana, 25 Mad. 220 (F-B). In England also, the date of the S'tiJ 
may be supphe-d by evidence, as also the name ol Ihe rrrJjjnr to 
whom the debt is owing— f/arOy a U'fcarton. (1840) It A & P f»t|; 
Cinenis V Denrnes, (18.44) 2 A M 459 Parol evidence r^iy il»o 
be received to preve the exaa tmotmi doe— Diflresos v. HstfrlJ. (IM|) 
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I Moo. & R. 141; CoUedge v. Horn, (1825) 3 Bing. 119; Cfteslyn 
OflI&y, (1840) 4 Y. & C. 238. 

189. Explanation — "Ejact nature oj property or right":— 
An acl?nowIedgment is suiBcient ewn though It omits to specify the 
exact nature of the propeny or right; that is, an acknowledgment need 
not necessarily be in respect of the particular reliej prayed for in the 
suit or application It is sufficient acknowledgment if it is of a liability 
whether pecuniary or in relation to other obligations, and is in respect 
of a right or property which is the sublect matter of the suit or applica- 
tion— /ogeshar V Bir Ram, 23 O.C. 176, 60 I.C. 189. 

Claim to a set-off : — Section 19 applies where the acknowledgment is 
coupled with a claim to a set-off. Under the English Jaw also, a claim 
to a set-off does not negative a promise to pay — Leland v. Murphy, (1865) 
16 Ir. Ch. R. 500. But where a plea in the written statement sets forth 
that the money is not owing and if it Is, it must be set-off against an 
amount, such a plea Is not an acknowledgment of liability ; It is a denial 
of liability with a claim to a set-off in the alternative — Shaik Meera v, 
Shatk Nainar. 25 M L.J. 259, 21 I.C. 30- 

Refusal to pay : — An acknowledgmeot is sufBcient, even If It is 
accompanied by a refusal to pay— /enardan v. Radhaboilabh, 23 C.W.N. 
921, 53 I c. 898. According to English law, however, such an acknow- 
ledgment is insufficient, a promise to pay being the essentia! requisite 
of every acknowledgment. See Lee v. U'lfmof, (1665) L R. 1 Ex. 364. 

Addressed to a person not enliffed to the right : — See Note 178 ante- 
under heading “Aclcnowledgmcnt to whom to be made.*’ 

190. Agent duly authorised : — ^The test for determining the- 
effect o! acknowledgment by a third person will in each case be whether 
the person who keeps alive the debt had express or implied authority 
to act on behalf of those against whom limitation Is sought to be arrested’ 
— Kothandaraman v. Shanmugam, 32 I.C. 608 (Mad.). 

The words ‘agent duly authorised’ denote a general as well as a- 
special authority. The authority contemplated in this section need not 
be m writing — Deo Narain v. Kakar Bind, 24 All. 319 (F.B.) A 
manager, who has got general authority to purchase and pay for all things 
required for the use of his principal, can, without any special authority, 
give a note promising payment of the price of goods to the supplier of 
the goods; and the note is a sirfficfenr acknowledgment of liability made 
by *an agent duly authorised’ within tb© meaning of this section — Raia- 
Braja Sundar Deb v. Bfiote Nath, 24 C.W.N. 153 (P.C.), 55 I.C. 543, 
A.I.R. 1919 P.C. 120. But a Makhfar-om has no power to acknowledge 
a liability under this section unless he has been given special authority 
to make the acknowledgment of the liability— Narjin Rao v. Alcnnj* 
Kanwar, 44 All. 546, 20 A.L.J. 359, 66 I.C. 394. The mere fact that 
the defendant used to write letters on behalf of the principal is not 
sufficient in law to enable the Court to infer that he was an authorised 
agent for the purposes of making an acknowledgment of liability— Umc 
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Shankcr v. Govind. 46 All. 892, 22 A L.J. 807, A I.R. 1924 All 855. 
80 l.C. 6 

Guardian — See sec. 21. A guardian appointed under the Guardians 
and Wards Act, 1890, is an “agent duly authorised” and is competent 
to make an acknowledgment, provided it be shewn that the guardian’s 
act was for the benefit of the waid—Annapagauda v. Sangadigyapa, 26 
Bom. 221 (F.B.); 5ob/iartdjri v. Snramulu, 17 Mad. 221. Similarly, an 
acknowledgment by a natural guardian will give a fresh start for limitation, 
it It be shewn, that the acknowledgment was for the benefit of the minor 
— Bhulli V. Nartatal, 8 Bom. L R. 812; Ram Charan v. Gaya, 30 All. 
422 (F.B.); Kailasa v. Pennu Kanna, 18 Mad 456. 

The Calcutta High Court was of opinion that no guardian (whether 
certificated or natural) could acknowledge a debt on behalf of the minor 
— Wapbun V. Kadir, 13 Cal. 292; Chhalo v, BtlfO, 26 Cal. 51 ; Narendra 
V fiai Cftaran, 29 Cal. 647. But these cases are no longer good law 
in view of sec. 21 (1). 

Manager of joint family The manager of a joint Hindu family has 
power to acknowledge the liability of the family, and in so doing he 
would be considered as the agent duly authorised to bind the other 
members; in such a case the acknowledgment need not be expressed as 
having been made in his capacity as Karta—Hari Mohan v. Sourendro, 
41 C.L.J. 535. A.I.R. 1925 Cal. 1153; Sarada v Durgarom. 37 Cal 
481; Har Prosad v. Baksht Hanhar. I9 CW.N 860, 31 1 C. 30; 
Bhaskar v. Vi/alal, 17 Bom. 512; Indcrpal v Men-alol, 36 All. 264 (267); 
Samvel V Saiitl Ali, 22 A.LJ 1018. AIR. 1925 All. 174, Chinnaya 
V. Ourunaihan, 5 Mad 169 (F B); Ram Autar v. Bent Smgh, 25 O C 
89, A.I R 1922 Oudh 135 See the new sub'Section (3) of sec 21 
recently added by the Amendment Act of 1927 But where a creditor 
deals not merely with the managing member of a family, but with all 
the members as co-obligors, he cannot rely on an acknowledgment made 
by the manager as ait acknowledgment made on behalf of all the members 
—Narayana v. Venketaramana, 25 Mad 220 (F.B) An acknowledgment 
made by a member of the joint Hindu family, who is not the manager 
of the family, binds only the person acknowledging and the persons who 
claim through him, but not the other members of the family — Rjntisftan 
V. Htrdc Ram. 71 I C 737. A I R. 1923 Lah. 135 

Court o) Wards — The Coort of U’ards has power to make acknow- 
ledgment of a debt due by the ward which would bind the ward and 
gi%e a fresh staning point for limitation— Rcsftbrhary s Anand 43 Cal- 
211. An acknowledgment b> the Collector and Deputy Colleaor as 
agents of the Court of tTards is equally binding on ihe m’nor— A’cisa- 
nodafa v. Allen San-arayeda. 34 Mad 221 

SarbafJlar The sifbarjtjr of a i-squal Sed person not beieg a 
piardian and having nothing to do with the person or property of the 
propnetor, but appom’ed only to racage the lands owing to the Ineom- 
peteney of the propnetor, csssot be regarded as a persca asthorised 

L 12 / 
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10 admit the personal debt of the proprietor for the purpose of this 
section — Bcti Maharam v. CoHecfor, 17 All 193 (P.C ). 

Co-mortgagee Where the mortgage is joint and incapable of being 
redeemed piecemeal, one mortgagee is not an agent for the other joint- 
mortgagees ; and an acknowledgment of the mortgagor’s title made and 
signed by one mortgagee only cannot avail against the other mortgagees 
for the purpose of saving limitation in respect of the mortgagor’s suit 
for redemption — Dharma v. Balmukund, 18 All. 458; Jwala v. Achchey, 
34 All 371; Bhogilal v. Amntlal, 17 Bom. 173; Mahomed Ibrahim v. 
Mahomed Ismail, 5 Lah. L.J. 111, A.I.R. 1921 Lah. 196, 79 I.C. 294. 
See Note 209 under sec. 21 

Receiver • — A receiver of a partnership firm appointed for collecting 
its outstanding and doing all things necessary for the realisation and 
preservation of its assets, may be a person authorised to make an 
acknowledgment binding on the firm, if the acknowledgment was necessary 
for the preservation of the partnership assets — Lakshumonan Chetty 
V. Sadayappa Chetty, 35 M.LJ 571, 48 I C. 179 A receiver of an 
insolvent’s estate appointed under the C. P. Code can give a valid 
acknowledgment, in as much as the ownership ves‘s in him and he can 
deal with it as owner — Paramastvan v Aristotle. 5 L.W. 222, 38 I.C. J69. 

Partners'. — See Notes under sec 21. 

Hindu woman It was formerly held that a Hindu woman m posses- 
sion of her limited Interest in the estate of her deceased husband or 
father, could not make an acknowledgment so as to extend the period 
of limitation as against the reversioners. Her acknowledgment did not 
bind the estate or the reversioners— 5oni Ram v Kanhaiya, 35 All. 227 
<23S) (P.C.) (affirming on appeal Sftib Shankar v. Sonf Ram, 32 All. 
33); Mohini Mohan v. Sarat Sandan. 86 I.C. 353, A I R. 1925 Cal. 862. 
But these cases are no longer good law m view of the new sub-section 
(3) (a) of sec. 21, which expressly lays down that an acknowledgment 
or payment made by the widow or other limited owner shall be a valid 
acknowledgment or payment as against a reversioner. See Notes to 
sec. 21 under heading “Change ’’ 

Legal Practitioner : — Ao acknowledgment by a legal practitioner wlL 
be a valid acknowledgment to bind his clients An admission made b) 
a pleader on behalf of his client in a memorandum of appeal in a case 
not inter partes that a certain decree was a subsisting decree and capable 
of execution, will amount to an acknowledgment so as to give a fresh 
starting point of limitation for execution of such decree — Hingon v 
Mjnsa, 18 All 384 A letter from defendants’ attorney to plaintiffs’ 
attorney to the effect that the defendants were willing to pay the rent in 
' question in case the plaintiff could show a good title, was held to be 
a sufficient acknowledgment — Rungp Lall v. IPiJson, 26 Cal. 204 

Ex-Agent : — ^Acknowledgment signed by defendant’s ex-agent whose 
agency has terminated to the knowledge of the plaintiff, cannot prevent 
the operation of limitation — Diaomoyi v, Luehmiput, 6 C.L.R. 101 (P.C.). 
But If the termination of agency (by death of the master) had been 
unknown to the plaintiff, the acknoWedgment made by the gomasta after 
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ihe death of the master would be valid and would save limitation— 
Ebrahim v. Chunilal. 35 Bom, 302, 10 I.C. 888, 13 Bom. L R. 264. 

Dircffor : — An acknowledgment made by one of the directors of the 
company who does the ordinary acts necessary in the conduct of the 
business on behalf of the company is a sufficient acknowledgment — 
Amulya v. Coral Engineering B'orh Ld.. 33 C.V.N. 833 (834), 115 
l.C. 177, A.I.R. 1929 Cal. 155. 

191. Execulion.proceediogs — Explanation HI has been 
added to set at rest the conflict of decisions which existed as to the 
<Iuestion whether this section under the old Act applied or not to 
execution-proceedings. The Madras High Court had held that this 
section was not appli^ble to applications for execution, while the other 
High Courts held the contrary view. See Srcenivasachanar v. Ponnu- 
sami, 28 Mad 40; Rama v. VenkafcM. S Mad 171 (F.B); Brojo v. 
Gaya, 6 C.L.J. 141; Rally v. Hecra Lai, 2 Cal 468; Ramhit v. Satgur, 
3 All 247 (F.B.); Trimbuk v. Rasht Nalk. 22 Bom 722 

The following are instances of acknowledgment : — ^An application 
In writing by a judgment-debtor asking the decree-holder to postpone 
the sale and allow him time to make some arrangement for paying oR 
the debt— Ramftil v. 5<Jlgur, 3 AH 247 (F.B); Toree v, Mahomed. 9 
Cal. 730; Norendra v. Bhupendra, 23 Cal 374 (387); Subbflffllsftmi v. 
Ramanufam, 42 Mad. 52, Venkatrav v Biiesingh, 10 Bom. 108; a joint 
application by the decree-holder and the judgmentnlebior stating on the 
one hand, that the former received a certain sum in part-payment of 
the decretal amount, and on the other, that there was a certain balance 
due from the judgment-debtor under the decree — AJaftommad v Prayag, 
16 All 228, the payment of part of the judgment-debt by the judgment- 
debtor, with an acknowledgment of liability by his pleader — Tnmbuk v 
Rashinaih, 22 Bom 722, a pennon bv the judgment-debtor for the 
enlargement of time for the payment of the decretal amount — Ram 

Coomar v. Jakur, 8 Cat. 7I6; an application by ihe decree-holder for 
eertifying certain payment In satisfaction of a redemption-decree — Baeharaf 
V. Baba/i, 38 Bom. 47; Euiufl:eman v Saachij, 43 Cal 207; a state- 
ment by the decree-holder In his execution application that he had 
reeened a certain sum from the judgment-debtor — r 
Sancfiia. 43 Cal 207, 20 C VT N 272; an agreement made between the 
judgment-debtor and the decree-holder In course of the execution- 

proceedings— ra/rft V Goya!. 7 All 424, an endorsement of pan pay- 
ment ft the decretal amount made on the decree by the ludgment-debtor 
— /anh V Gfiu/an. 5 AH 201 A conpromi<c to have the rest of t.*ie 
decree executed at a future time amounts to an admiss-on on the part 
of the judgment-debtor and entitles the decree-holder to a fresh period 
from the date o' the comprpmisc-~Birtdes»cn % Br^ari, 6 1C 

306 If In a petition of tniclvency filed by the iadgmert-debter the 
|udpr*ent-debt is spec.fed, that would acicum to an aclnowledgment— 
Ranpal v .VetJ Lcl. 16 C N 3<6. 13 I C CfW TThere the juigmer.l- 
deb'or expressly adn-'ted that ibere was an lr«*2’mect decree la Isrcur 

<-f the decree-holder, that sevenl l-sifcncT:*s had ah-taiy been pa’d. that 
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the Instalment for Poush remained unpaid but as it had not become due, 
the decree-holder was not entitled to proceed with the execution, held 
that this was a sufficient acknowledgment — Paresh Nalh v. Ismail, 26 
C.W.N. 486, 34 C.L.J. 195, 64 I.C. 993. An acknowledgment by' the 
judgment-debtor may save limitation against the auction-purchaser, but 
such acknowledgment, if made after attachment, cannot prevail against 
the auction-purchaser who is entitled to have the property purchased by 
him in the condition in which it was at the time of the attachment — 
Rajestvari v. Btnode, 22 C.W.N. 278, 44 I.C. 533. 

An acknowledgment of liability m writing by some of the judgment- 
debtors within three years from the date of the last application for execu- 
tion would sale limitation as against the persons making the acknowledg- 
ment— Ban Behary v. Jnanendra, 22 I C. 709, Chandra v. Ramdin, 16 
C.W.N. 493, 13 1 C. 702 

This section does not apply to section 48, C P. Code, because the- 
term of 12 years prescribed by that section is not strictly speaking a 
"period of limitation," and therefore an acknowledgment cannot give 
the decree-holder a fresh period of 12 years for the execution of his- 
decree — Mohant Krishna Dayal v Sakina, 1 P L J. 214, 34 I C 27. 

192. Acknowledgment under previous Act— Suit 
under present Act — The law to be applied is the bw m force at 

the time when the plamtiR’s suit is brought and not the law in force at 

the time when the acknowledgment was made. An acknowledgment of a 
mortgage was made by an agent in 1868 while the Act of 1859 was in 
force and the suit on the mortgage was brought in 1909, under the 
present Act. It was held that although under the Act of 1859 an acknow- 
ledgment by an agent was not a valid one, still that Act would not apply, 
but the Act In force at the time when the suit was instituted; that is, 

the Act of 1908 would be applicable, and the acknowledgment by an 

agent being a valid acknowledgment under this Act would save limitation — 
Zaibunnissa v. Maharafa of Benares, 34 All 109; Soni f?ain v Kanhaivir 
Lai. 35 All. 227 (P.C.), l9 I.C 291. 

But where the right of action was barred before the new Act came 
into force, it could not be revived by the new Act Thus, where a 
claim was barred before 1871 because an acknowledgment by an agent 
could not keep the claim alive, it cannot be revived by the Acts of 1871 
and 1877 by reason of the fact that those Acts make an acknowledgment 
by an agent valid. Therefore a suit brought on the claim in 1880 is 
barred — Dharma v. Covind, 8 Bom. 99; Narayan v. Govind, 29 Bom.L R. 
1563, A.I.R. 1928 Bom. 28 (31), 107 I.C. 60. See also Dhondt v. 
Labshman, 31 Bom L.R. 1287, Al.R 1930 Bom 55 (56). 

, 20. (1) Where interest on a debt or legacy is. 

Effect of payment of before the expiration of the pres- 
V,' such by the 

e'p»I. person liable to pay the debt or 

legacy, or by his agent duly authorised in this behalf,. 
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j or where part of the principal of a debt is, before 
ithe expiration of the prescribed period, paid by the debtor 
/or by his agent duly authorised in this behalf, 

a fresh period of limitation shall be computed from 
the time when the payment was made : 

Provided that, save in the ease of a payment of 
' interest made before the Jst day of January W28. an 
j acknowledgment of the payment appears in the hand- 
\ writing of, or in a writing signed by, the person making 
ihe same. 

, (2) Where mortgaged land is in the possession of 

the mortgagee, the receipt of the 
Effect ot receipt of qj produce of such land shall 

Uroduce of mortgAKed , » j . 1 . f ,i 

land. be deemed to be a payment tor the 

purpose of sub-section (!). 

Explanation — Debt includes money payable under a 
decree or order of Court. 

Change —The proviso to sub-section (1) has been substituted, 
by the Indian Limitation Amendment Act. 1927 (Act I ol 1927), in place 
of the old proviso which stood as follows — 

"Provided that, in the case of part payment ol the principal of a 
debt, the tact of the payment appears m the handwriting of the person 
making the same " 

In other words, while under the old taw. the handwriting of the payer 
was necessary In case of part payment of the principal atone, under the 
new taw, the handwriting of, or a writing signed by, ihe payer shall be 
necessary In the case of payment of Interest also, If made on or after the 
1st January, 1928. 

This amendment has been made In pursuance of the following recom- 
mendations of the Civil Justice Committee : "With regard to seaion 20. 
we think that the provisions of clause (I) as they stand lead to a number 
•of frivolous suits long after the period of limitation prescribed It 1$ 
easy in the first place ior the plaintlJI to say that within the time fixed 
the defendant paid him one rupee and two rupees as interest He 
attempts to prose such pssToent by adducing oral csidence which takes 
up much saluabte time, but ultimately the suit Is, in most cases, d.s- 
missed There is no reason why the payment of interest ihouli sand ' 
on a different footing from the pan payment of the pnncipal of a debt 
In the litter case the prosiso to clause (i) enacts tbjt the fact of payisec: 
should appear In the handwntirg of the person rakln* the same It 
seems to us that the payment of in'erest should a’so be subject to the 
same cond.tions as the pan-psymect of p'lac'pat There does cc< seem ' 
IP be i"v reason for providng for par-'eet of l=*e*^ « itrb. so Jerg 
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as any portion of the sum paid can be ^propriated for that interest- 
Moreover, having m view our recommendatioo that the payment of 
interest should be also m writing, the words 'as such’ would lose much 
of their importance” — Civil Jushce Commitiee Report, p. 489. 

193. Sections 19 and 20 -—Section 20 does not prevent the 
operation of section 19, and the two sections are not mutually exclusive. 
These sections cannot be treated as one general and the other special. 
Therefore, a payment though it may be ineffectual as a payment under 
sec. 20 may nevertheless be treated as an acknowledgment under section 
19, if it fulfils the requirements of that section. Moreover, section 19 
only operates against the person who makes the acknowledgment, but 
sec. 20 makes the part-payment good in favour of any suit on that liabint>'. 
Further, an acknowledgment under section 19 need not be addressed to 
the person entitled, but a part-payment under sec. 20 must be made only 
to the person entitled to payment— renA-ataAiris/inia/i v Subbarayudu, 40 
Mad. 698. An acknowledgment must be made by the person against 
whom the right is claimed, but in the case of a payment of Interest 
or principal alt that is required is that it should be made by a person 
liable to pay the debt Further, the principle on which payment towards- 
a debt is diRerentiated from mere acknowledgment is that such payment 
enures to the benefit of all who are liable to pay, which cannot be said 
of a mere acknowledgment made by one of the persons liable to pay— ' 
Narasinhi v. Ibrahm. 56 M.L.J. 630, A.1 R 1929 Mad 419 (420, 421), 
118 I C. 302. 

194. Prescribed period —The word “prescribed” means the- 
period prescribed in the first schedule, and not the period within 
which the plaintiff may bring his suit Therefore, if Interest is paid after 
the expiry of the period of limitation, though before the plaintiff can bring- 
a suit owing to the intervention of Ihe vacation, it is of no avail — 
Debendra v. Karhc, 55 Cal. 1210, A-i.R 1929 Cal. 68, 114 I.C 483. 
Compare the cases cited in Note 176 to sec 19, under heading "Acknow- 
ledgment made during holidays ” The expression “prescribed period”" 
means not the period prescribed for Ihe repayment of the loan, but the 
period prescribed for the limitation of the suit, because in ordinary cases 
no debtor would make a payment before the time fixed for repayment 
of the loan — Ramsebuk v. Ramlal, 6 Cal. 815 {dissenting from Tariney v 
Sheikh Abdar, 2 C L.R. 346). It means that the interest must be paid" 
before the debt is VsTTei^Venkatantnam v. Kamayya, il Mad. 218. 

195. Payment • — ^This section does not specify any particular 
mode or form of payment. Where the common agent of joint debtors paid 
interest on the Joint debt out of Joint funds under express instructions 
contained in the instrument of hfs appointment, and this payment was 
relied upon by the plaintiff (one of the Joint debtors) in a suit for contri- 
bution against the defendant (another Joint debtor), it was held that this 
payment was clearly a payment In exoneration pro tanto of the liability 
of the plaintiff and such as Is contemplated by this section — Sukkamont 
v hkan. 25 Cal. 844 (P.C.). 
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A payment may be made not only in the current coin of the realm 
but in any other medium that the creditor may choose to accept — Ragho 
V. Han, 24 Bom. 619. It is not necessary that the payment of a debt 
should be actually made in money. The payment may be in goods or 
even by a settlement of amounts between the parties, provided that the 
payment must be of such a nature that it would be a sufficient answer 
to a suit. The test to be applied is, whether the payment that has been 
made is of such a nature that it would be a complete answer to a suit 
brought by the creditor to recover the amount — Kanyappa v. Rachapa, 
24 Bom. 493; Myian v. Annavi, 29 Mad 234; KoUipara v MadduVa, 19 
Mad 340; Narsoomof v Athmal, 9 S L.R 27, 30 I.C. SI. Thus, a pay- 
ment made in goods will be sufflciem it that is the intention and agree- 
ment— Hart V. Nash, (1835) 2 Cr M & R 337, Hooper v Stephens, (1836) 
4 A & E. 71 There may be a part payment by a mere settlement of 
accounts — Amos v. Smith, (1862) 3l L J Ex. 423; Alaber v. Maber, (1867) 
L.R 2 Ex. 153. If by agreement money is paid by the debtor on behalf 
of the creditor to a third person, that may be a sufilcient payment as 
between the debtor and the creditor — Wotlhmgion v Cnmsiiiffh, (1845> 
7 Q B. 479 Thus, a payment made by the mortgagors by means of a 
sale by the mortgagors to the mongagees of a certain properly other 
than that covered the mortgage In suit Is a good payment within the 
meaning of this section— /?aushan v Kanhaiya. 41 All. Ill (112), 47 I C 
845. The payment may be made in the shape of a new bond passed 
for interest — Doming v .4flfonc. 1689 P J 39 So also, the receipt of 
produce of land uas held to be a payment of interest where the payee 
of a promissory note had been put into possession under an agreement 
that the produce of land should be taken as Interest— Aly/an v /innavi, 
29 Mad. 234 But a plaintiff cannot rely on an entry made by the 
defendant In his own books crediting a sum to the plainiiff's account, 
because such an unilateral act ooes not amount to 'payment'— A'o/tirara 
V MaddaVa. 19 Mad 346; AluinudJin v ' Afahammad, 1916 P L.R 68. 
31 I C. 782; Nagappa v. Ramanaffiaij. (1916) 2 M «’ N 264. 29 I.C. 422.- 
Satappa v Annappa, 47 Bom 128 (131). An entry of Interest in the 
defendant's books even if made in the presence of the plaintiff does not 
amount to a payment of Interest within ihe meaning of this section— 
/eftha V Naiha. 13 Bom 33.8 (3431; Palaniappa v. I'cerappa, 41 Mad. 440. 
34 M L.J 41 Similarly, where, subsequent to the adjustment of accounts 
by the defendant, he had been credited with the amounts of surp'us 
proceeds of goods sold and with the proceeds of a hundi. such amounts 
were not 'payments’ within the meaning of this section— -Vjrrotfi v 
AlnKMiV**.! A rin.^ inS 
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(1844) 12 M. & W. SIO, 67 R-R. 414 Hence, an agreed stateme 
accounts where all the Items are os one side only, if the statement r 
-signed by the party liable and is inoperative as an acknowledgment, 
not be allowed to support an action on an account stated in respe 
items which are statute-barred — Jones v. Ryder. (1838) 4 M. & W. 
Nash V. Hill, 1 F. & F. 198, 115 R.R. 897; Guljar v. Sariman. 36 C 
223, A.l.R. 1923 Cal. 71, 72 I C. 692 

Moneys realised in execution sate cannot be regarded as amountii 
payment, because a payment relied on must be a voluntary acknow 
1 ment, by the person making the payment, of his liability and an admr 
! of the title of the person to whom the payment is made— f?am Che 
V. Devba, 6 Bom. 626 ; Raghunath v. Shiromonee, 24 V R 20 ; B 
V. Ikbat. 25 W R 249. 

Under this section, a payment is not a good payment unless it is > 
to the person entitled — Venkata Krtshnioh v. Subbarayudu, 40 Mad. 
(699). It must be made to the creditor or some one who is his aj 
Payment to a stranger is inopefative—B/om/ord Banking Co v. Sr 
[1892] ! QB 765 Payment made to a person who is acting as 
creditor's administrator, although his title is defective, is sufficient— C 
V. Hooper, 10 Bing 480 • 

If there are two debts, and a payment is made by the debtor wit 
specification of the debt towards which the payment is made, the crei 
can appropriate the money towards any debt he likes See section 
Contract Act But so far as the question of Imitaiion is concen 
such appropriation by the creditor does not keep the debts alive Ui 
sec 20, the payment is viewed from the standpoint of the debtor 
hence the determining factor is the intention of the debtor in ma! 
the payment and not that of the creditor m appropriating it. Wh 
therefore, the debtor makes payment' to his creditor, to whom he o 
two debts, the mere appropriation of the payment by the creditor to 
of the debts, cannot in the absence of evidence to show the debt 
intention, save limitation In respect of that debt — Panna Lai v. Ram Sir 
10 Lah. 750, 1 16 I.C. 549. A.l.R 1929 Lah. 288 (289), 30 P.L.R. S 
It must be proved to the satisfaction of the court that the payment - 
actually made. The mere statement of the creditor that he received 
appropriated certain sura is not sufficient — Amma/a v. Nara)anan, 
Mad 549, A.I R. 1928 Mad. 509 (5!2). Ill I.C. 210 

IVho can make payment: — A payment saves Jimitatjon under . 
section if it is made by the person liable to pay it. A purchaser of 
equity of redemption is a person liable to pay the mortgage-debt wil 
the meaning of this section; hence if under a mortgage decree for i 
of the mortgaged property, to which he is a party though exempted fr 
personal liability, he pays interest as such, such payment gives a fr 
period of limitation for execution of the decree — Askaram v. Venkt 
swami, 44 Mad 544; Bhuban AIoAan v. Ram Gobinda, 54 Cal. 179, A I 
1926 Cal 1218, 98 I.C. 214. A second mortgagee is a person liable 
pay the first mortgagee on the ground that he can only get the property 
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redeeming the first mortgage— BoMtng v. Lane. (1863) I DeG J & Sm. 
122; Chinnery v. Evans, (1864) II H. L. Cas. 115 (1351 In respect 
of a pro-note executed by a deceased Matiomedan, one co-heir can make 
payment of interest to save limitation against the other co-heirs, as the 
-coheir is a person liable to pay the interest. It is immaterial that the 
coheirs took the property o! the deceased as tenants-in-common or that 
their interests are several — Narasmha v. Ibrahtm, 56 M.L J. 630, A I.R. 
1929 Mad. 419 (420). 

Payment towards defat : — payments were made towards a debt, 
but there is nothing to shew whether they had been made in respect of 
principal or interest, the Court Is entitled to find out on the evidence for 
what purpose the payments were made — Hem Chandra v Puma Chandra, 
44 Cal 567 (571) ; Arjan Alai v. Amar Stngh. 3 Lah L J 250, A 1 R 1921 
] 33. If the payment can neither be treated as a payment towards 
interest nor as a part payment of principal, it is ineffectual as a payment 
under this section, but may be treated as an acknowledgment under section 
19 — Venkaiaknshna v. Subbarayuda, 40 Mad. 698 

Payment through messenger — Where an agent sent money through 
a mohurrir and then followed it up by an entry of such payment with 
his own hand in his account book, the payment should be treated as made 
by the agent and not by the mohumr— Sdru/ubafa v Sorada, 23 C.W-N. 
336, SO I.C. 862; Duraisami v. Krtshnier. 1919 M W.N 797, 54 1 C 318. 

195. Interesl — It means Interest or any part t>l the interest due 
—Abdul V. Afahfflb. 35 All. 378. II A L J 477. 20 1 C 258. 

Where there are several debts, and payment of interest has been 
made by the debtor without speciAcation. the payment may reasonably be 
attributed to all the debts which are thus saved from limitation— Ninfiu 
V Heramba. 13 CLJ 139, 8 IC 81, Sankaram v Thiravtia, 5| IC 
240 (follouing 13 C L J 139). 

197. Interest ns such • — It roust be Interest paid as inferrsf and 
stated to be so at the time of payment or there must be evidence from 
which it can be interred that the debtor intended that the amount should 
be appropriated towards Interest — Konyoppj v. Rachapa, 24 Bom. 493 
(499); Bitan Ram v. Kunji 5i«gb. 19 C.W N 237, 20 I.C. Ei57. The 
mere appropriation by the creditor of the payment towards Interest is not 
an indication that the debtor intended that the money should be applied 
towards interest The Limitation Act says that the debtor must make the 
payment of Interest as auch, and it Is the act of the debtor which giies 
a fresh staning point. The erediltir cannot, by his own act and wiihout 
any act of %-olition on the pan of the debtor, make a fresh waning point 
for limitaticn-U Bj Cji v U Than. 7 Rang 522, A 1 R 1929 Rang 339 
(3401, 120 I C. 897; Ckanietpal \ Oseu. 19 IC 825. .Siehi-srtii 
.4MiiIlj V. Bank Inttal’rer.t Co. 31 All 495; /-t* t Xahaieo. 59 I C. 
709; Sarah v. CJtaiiraweh 6 O W.N. 776. A 1 R 1929 Oaih 479 {4'<n 
The pla n'iff must e^*i‘'l-s‘i not only that there was payment wi-h.a t-me 
but a!<o that there was either an eip'ess Ic’ ~j*ioa by the itb'or ee 
c.*cu-'»*ar.:e$ exist wbich rule !*■? conc!j«ico irtr table that the payment 
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making the same— /aifa Anfcamnia v. Nadimpalle Rama, 6 Mad. 281 ; 
Sakharatn v. Kcval, 44 Bom. 392 (397). The proviso requires not that 
the part-payment of the prinnpal as sncA should appear in the hand-writing 
of the person making the payment, but that the fact of payment should 
so appear — In re Ambroie Summers, 23 Cal. 592. If the legislature had 
desired that there must further be recorded in the handwriting of the 
debtor the fact that the payment is made towards the principal, it would 
have inserted the words “as such" after the words “fact of payment" 
(in the old proviso!— AI. B. Singh & Co. v. Sircar & Co., 28 A.LJ. 590, 
A 1 R 1930 All. 392 (395). By the Amendment Act I of 1927, the words 
“fact of payment" have been changed into the words “acknowledgment 
of payment ” 

If the part-payment is made within the period of limitation, the mere 
fact that the writing evidencing the payment was made after the period 
of limitation had expired would not render such hand-writing useless for 
the purpose o5 saving a claim from the limitation bar. This section 
requires that the payment must be made within the period of limitation. 
It does not require that the writing should be made before the expiration 
of the period It only requires a writing as the mode of proving the 
fact of payment — Venkatasubba v. Appusundaram, 17 Mad 92; Ramprasad 
v. Banstlal. 19 N L R 6. 71 I C 17. 

199. Actual payment not necessary et the time of 
endorsement • — Where an endorsement of payment on a bond Is 
sought to save the bond from limitation, it Is not necessary that there 
should be an actual payment of money at the time of the endorsement — 
Thesiger v. Srinivasa, 10 M L.J. 25; Lakshmi v Ramaswamy, 26 I.C. 
754; Ramakrishna v. Venkatasubba, 28 I C 15. But the peri^ Is to be 
reckoned from the date of the payment and not from the date of endorse- 
ment of such payment — Lakhminarasimliam v. Bharata, 9 M L.T. 216, 

8 I.C. 349. 

200. Hand-writing of the person making the same: — 
The fact of part-payment ol the principal of a debt (and, under the present 
law, of interest also) must appear in the hand-writing of the person 
making the payment and not in that of any other person, even though 
the latter may have been expressly authorised to endorse the fact of 
payment — Manindra v. Kanbai, 4 P.L J. 365, 48 I.C. 728 ; Bishen Parkash 
V. Siddique, 1 P.LJ. 474, 35 I.C. 375; Mukhi v. Coverji, 23 Cal. 546 
F.B (overruling 23 Cal. 553 note); Joshi Bhaishankar v. Bai Parvati, 
26 Bom. 246. A letter written and signed by the debtor along with a 
part-payment of principal would save limitation — Visrvanath v. 5rt 
Ramcbandra, 17 M.L T. 78, 27 LC. 744; Sakharam v. Keval, 44 Bom. 
392. 

Where the endorsement of part-payment of principal was in the 
handwriting of a person* other than the defendant, but it was signed by 
the defendant, it was held (prior to the Amendment of 1927) that this 
was not a sufficient compliance with the proviso. .Where part-payment 
of the principal of a debt was made by a person who could write, it was 
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held thit the *ho5c of the endortement recording the pa>-menf (ind net 
the signature cml)) should be «rilten by the {'crsofi vho made the payment 
— Loii GoN’ndosi v. ffutmaij/, 38 Mad. 438; VenlalJkrUhnhh v. 
SahbarJjodu, 40 Mad. COS: •Vii’u/ Khan v. DJiahhai. _4l Bom. ICQ; 
5anfjtftn-jr v. LelhiUitj, 35 Cal. 813 (814); Ciiftethiiar v. Mcdho Rao, 
|7 N.UR. 40, C3 I.C, 297. But In such circumstances it was also held 
that although the payment «as not good as pan'p3)ment of the principal 
aithin the meaning of this section, still the endorsement would amount 
to an acknowledgment of liability under section 19 so as to sate limita* 
tlon—lVnllc/jlniftnijh v. Subbarayuda, 40 Mad. 099; Jaganadha v. Rama 
Sahu, 17 M L.T. 80, 27 I.C. 747. But under the present proviso as 
amended by the Amendment Act I of 1027, the addition of the words 
"or in a w*riting signed by*' shows that It is no longer necessary (in 
case of a payment made on or after Isc January 1928) that the whole 
of the endorsement must be WTlilen by the person making the payment; 
it w:vl\ be sufficient II it Is merely signed by him, although U is Wi'ritten 
by another person. 

. \rhere the payment is made by a person who does not know how toj 
write, the endorsement may be made In the hand-writing of a third pariyl 
and the payer may subscribe his mark to the endorsement— E/fappa v.j 
Annamcfci, 7 Mad. 76; Stsha Chartu v. Seihtya. 7 Mad. 55; Baleram' 
V. Sobha Sheikh. 28 C.L.J. 222, 23 C.W.N. 930 (931), 44 I.C. 616; 
'famna v. Jaga Bhana, 28 Bom. 262. Hari Covind v. Oongubai, 52 Bom. 
356, A.I.R. 1928 Bom. 417 (418). 109 I.C. 702. And the fact that the 
description of the mark Is written by another person who did not write 
the endorsement is Immaterial, because the mark Is complete even without, 
the description— Han Govlnd, supra. Where no such mark Is affixed, 
the provision of law has not been complied with — Bateram v. 5o6ft« Sheikh,‘ 
(supra); Joshi v, Bai Parvali, 26 Bom. 246; Cen^a Ram v. Ntkka, 29 
P.L.R. 438, A.I.R. 1928 Lah 157. The Patna High Court however 
holds that, If the person making the payment is illiterate, it Is sufficient 
If the endorsement Is made by another person on his behalf, and it is 
not necessary for the payer to make any mark or thumb-impression under 
■ the endorsement— Srf Ram v. Kathl AIolfcA, 2 P.L.T. 355, 62 I.C. 644 
(645), A.I.R. 1921 Pat. 476. But this Is no longer correct by reason 
of the words “in a writing signed by the person" etc., added by the 
Amendment Act of 1927. 

The words “person making the same (payment)” do not necessarily 
mean the person who physicaUy hands over the money; thus, if part- 
payment of principal is made by an agent of the debtor, but the money 
is sent through a peon with a slip signed by the agent, It is the agent 
who makes the payment, and since the fact of the payment appears in 
the handwriting of the agent (in the slip) it 1$ sufficient to save limitation. 
It Is not necessary that the fact of payment should appear in the hand- 
writing of the peon who physically hands over the money. Similarly, 
If an agent of the debtor sends a cheque or notes by post, the person 
actually making the payment and physically handing over the notes or 
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cheque is the postman. But certainly the postman is not the person who 
•“makes the payment” within the meaning of this section, and his hand- 
writing is not required. The post^mn or the peon is merely a conduit 
pipe through which the money passes' to the creditor, the duly auihorised 
agent who sent the cheque or notes being regarded as the person who 
made the payment — Ramkumar v. Nanuram, 53 Cal. 163, 94 1 C 657, 
A.I R. 1926 Cal. 510. A money-order coupon written by the debtor, 
requesting the credit of the sum sent towards the debt, satisfies the 
requirements of this section — Ram Sarap v. Md. Uboidulla, A.I.R. 1930 
All. 123. 

Where two persons are liable on a debt embodied in a Khala, and 
they make payments towards satisfaction of the debt, it is not necessary 
that both persons should make the entries in the creditor's books It is 
enough if the writing is made by the debtor paying the debt, and is 
signed by both the debtors, because, under this section it is sufficient if 
the fact of payment appears m the handwriting of the person making fftc 
same—Devchond v Jamshedii. 25 Bom LR 354, A.I.R. 1923 Bom. 369, 
74 I.C. 302 

201. Paymenl by cheque . — Where a debtor paid a certain 
sum of money by a cheque, held that as it Vvas a mere order for payment 
and not a payment itself, and did not show on its face that it was given as 
a part-payment of the principal, it was not sufficient to keep alive the 
creditor's claim under this section — Sardar BachiUar Singh v. Jagan Nath, 

I P R 1897. Where the only evidence in the hand-writing of the debtor 
of the part-payment of the principal of a debt, was the endorsement of 
a cheque to the creditor, such endorsement did not satisfy the conditions 
of this section — Mackenzie v. Tttuvengadaihan, 9 Mad 271 , Ram Chandcr 
v. Chandi Prasad, 19 Ail. 307. But the Calcutta High Court holds that 
where a cheque is signed by the debtor and addressed to the creditor in 
part-payment of the principal, the proviso is sufficiently complied with 
—Kcdar Nath v Dinobandhu, 42 Cal. 1043, 19 C.W.N. 724. The 
Allahabad High Court observes that if there is evidence that the cheque 
was in fact received by the creditor as payment, and his account was 
credited with the amount of the cheque, then of course the cheque operated 
as a payment to save limitation — 31. B. Singh & Co. v.' Sircar & Co., 
28 ALJ. 590, A.I R. IS30 All. 392 (394) II a cheque is given in 
part-payment of a debt, the fresh period of limitation under this section 
should be computed from the actual giving of the cheque, and not from 
the date when the Bank pays cash for it But if a cheque is handed 
over to the creditor on the 5th January after banking hours, the Court 
will presume that the payment was made on the 6th January— Maurice 
V. Morley, 29 CW.N. 496, 89 I C. 508, A.I.R. 1925 Cal. 937 In 
England also, payment by cheque has been held to be a good payment 
when the cheque is honoured. See Cum'e v. Alisa, (1875) L R. 10 Ex. 
153 (164) and Turney v. Dodwell, (1854) 3 E. & B 136, cited in 42 Cal! 
1043 at p. 1046 See also Carden v. Brace, 37 L.J CP. 1 12, 3 C P. 300 
Whr s the debtor had addressed a feffer to his creditor enclosing a cheque 
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for a cenain lutn and rcquc^Mnn that It aVnsli he f'acti lo ihc ereft 
of Ihc loan acenuni. It »at heU to he itirdrn— /n tf /^n^ro»e .Sennm, 
23 Cat. Sn2 

202. Effect of payment .—In a n<-nc«rc »l*h<«t f'>'tc<'Vn, 
a ronton of the produce «at arreeJ to he pl4 at In'crcn The n'nr«cfc 
sub-monjacei half h'* rlch'i. The tub-rwncatre ctfll.rucJ to receive 
from the moncacor hi» tharc of the proiijec up to a pcrir.J «:ih n lU )cari 
of (he pre*cn( au!( ®hieh ass hrrmcht by the fcVnorrcacee sp'rtf fh; 
oricinal moricicce. The question arose at to mhether Imitation «ai sareJ 
as apainst the oricinat moncaccc by the fj^ment of pfoJufc to the sub- 
moncacce by the moncsEor «lth!n 0 years of the lut Held (hat %hcfc 
a debt Is Kept alive hy secuon iO (II b> payment made by a person 
liable to pay It. Its efTeci Is to save limitation not only afainti the person 
who makes the payment, but al<o to make the debt enforceable BEsinst 
any one liable for it, and that in this case the debt was iepi alive 
against the original moncagee— ffam CAanif v. .Mcnit, 3 P.R 1018, 41 
l.C. 213. 

A payment made by the mortgagor after he had assifined one of the 
mortgaged propenies is sufficient to keep ahve the moncscc-debi against 
the assignee— Kr/sftnj v. Bhaireb. 32 Cal. 1077 (1080). As the morigsgor 
Is the debtor within the meaning of the 2ni para of this section, the 
payment of pan of the principal by him even after his equity of redemp- 
tion has been purchased by a third person in execution of a money-decree 
against the mortgagor, gives the mortgagee n fresh period of limitation 
not only against the mortgagor but also against the purchaser of the 
equity of redemption— Oomifal v Roshan. 33 Cal 1278 (1281), following 
Krishna v Dhairab, supra, and dissenting from Ncwbould v Smith, 
(1886) 33 Ch. D 127 

Payment of part of the mortgage-debt made by one of the mortgagors 
-will give a fresh start of itmitatlon to the mortgagee not only against 
the mortgagor making the payment but also against all the mortgagors — 
/Ichofasundari v Doman, A I R 1926 Cal 150, 60 I C 774; Chasf Khan 
V. Thakur, 27 ALJ. 446, 1929 All (381); Roshan Lai v Kanhaiya La!, 
41 All 111, 47 I C 845. 16 A LJ 790; Ibrahim v Jagdish, A I R. 1927 
All. 209 ( 210) Payment of interest made by one heir of the original 
debtor is effectual under this section to save limitation against the oihcr 
co-heirs also— Narasimha v Ibrahim, 56 A1 L J 630, A I R 1020 hUd. 
410 (420), 118 I C 302; Ibrahim \ laeadtsh, A I R 1927 All 200 (2(0). 
99 1 C. 424 Payment of debt by one debtor would give the creditor a 
fresh period of limitation not only against the payer, but would make 
the debt enforceable against anyone liable for it — Pciojinlam v Vallhl- 
lingam, 24 M L.J. 66, 17 I C. 019 Contra — <lr/un v Rohtna, 14 1 C 
128 (Cal.). 

203. Agent duly authorised —See notes under sec ifl 
Part payment by an agent of the debtor within the lawful scope of his 
agency is sufllcient— /ones v Hughes. (1850) 5 Ex 104, Ncivbould v. 
.Smith, (1885) 29 Ch.D. 882. The agent who can give the creditor the 
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benefit of sec. 20 has to act within the terms of his authority. If he 
exceeds his authority or does something which is not actually covered by 
his authority, he cannot bind the principal so as to give the creditor the 
benefit of this section — BalagBrnnwmi v. Guruswami, 48 M.L.J. 506, 87 
l.C. 989, AI.R. 1925 Mad. 703. 

When an agent is authorised to pay an amount towards the total 
amount of the bond, the authority extends to his paying an amount 
towards the interest due on the bond, and is not confined to paying only 
towards the principal, for the ‘total amount* of the bond includes principal 
and interest , but where the authority is specific, that is to say, where 
the agent is authorised only to pay towards the principal, the agent will 
not be justified in paying towards interest — Karuppan v. Muruthanayagi^rn, 
51 M.L.j. 472. 98 l.C 162. AI.R. 1926 Mad. 1176. The authority 
referred to in this section is an authority to make the payment. It is 
not necessary under this section that the agent who makes the payment 
must also be authorised to make the endorsement or get the same done 
by another This section assumes that the authority to make the payment 
carries with it the authority to make the endorsement— Venfeatcswurii/u 
V. Suryaprafcasam, S3 M L.J. 555, A I R. 1927 Mad. 959, 105 l.C. 475. 

The guardian of a minor appointed under the Guardians and Wards 
Act is an agent authorised to make a part-payment of the principal of a 
debt due by the ward, if it Is shown that the guardian's act U for the 
protection and benefit of the ward’s property — Annappagauda v Sanga- 
digyapa, 26 Bom. 221 F.B (overruling Ranmalungji v. Vadilal, 20 Bom 
61); such a guardian is also an agent duly authorised to pay interest— 
Narcndra v. Rai Charan, 29 Cal. 647. A natural guardian is also an 
agent duly authorised to pay principal and interest on behalf of the ward. 
Sec section 21, which generally authorises all lawful guardians to make pay- 
ments and acknowledgments. The case of Tilak Singh v OhuUa Stngh. 
26 All. 598 (where it was held that a natural guardian was not competent 
to pay interest so as to save the bar of limitation) was decided under- 
the Act of 1877, and is no longer good Jaw in view of sec. 21 of the 
Act of 1908 

It is not necessary that the agent should be authorised in writing to 
make a payment, nor that he should be expressly authorised ; it is 
sufficient that the authority Is implied — Binmohan v. Radra Pcrfcdsft, 17' 
Cal 951. Thus, where it is agreed between a third person and the 
promisor that the former would discha^e the Utter’s debt evidenced by a 
promissory note to the promisee in respect of principal and interest, and' 
it is clear from the promisor’s evidence that he left it to the third person 
to do so, an implied authority from the promisor to the third person to- 
pay the interest on his behalf as it becomes due is established, and any 
payment made by the third person saves limitation against the promisor. 
Moreover, as the third person was under a direct obligation to satisfy the 
debt, the payment was made by a “person liable to pay it ” — Nationar 
Bank of Upper India v. Bansidhjr, 57 I A. 1, 6 O.W.N. 1136, 34 C.W.N. 
145 (149), AI.R. 1929 P.C, 297. The words' “duly authorised" include- 
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authority by lav, as veil aa authority giv’cn by act ol parties. Thus, 
«here the A'artj ol a joint Hindu family pu^rtlnj* to act for himself and 
his minor brother made part-psyment of Interest due on a debt contracted 
by himself and his father for joint family purposes, it «as held that In 
making the payment the Korla acted both for himself and his minor 
brother, and vas an accnt duly authorised to make the payment— C/ianinr 
Kants V. Behari Lai, 31 C L.J. 7, 52 I.C. 43C The A’flrfj of a joint 
family Is the agent of the entire family duty authorised to make part* 
payments on behalf of the family — Bairangi Proiad v A'esfio Stngh, 6 Pat. 
811, A.I.R. 1928 Pat. 156 (153). A payment towards principal and interest 
made by the manager, and an endorsement on the pro-note (executed 
by the manager for an amount borfo»ed for the expenses of the family) 
in his hand'Vrittng and over his signature had the effect of extending 
the period of limitation as against the junior members also, though the 
payment and endorsement did not purport to have been made and signed 
by him as manager — Thankammal v. Kunhamma, S3 I.C 878, 37 M.L.J 
369. Under the new sub-section (3) (b) of sec. 21, the manager of a 
joint family is expressly authorised to make payment on behalf of the 
family, and such payment will save limitation. 

A mortgagee who Is required under his mortgage document to pay s 
portion of the consideration to a creditor of the mortgagor in discharge 
of the amount due to the creditor for principal and Interest on a bond, 
cannot, by making payment of inferesf only to the creditor, keep 
the debt alive, his authority being to pay off both principal and interest 
•^Atagappa v. Subrarndn/a, 26 M LJ. 509, 23 I C. 810. A person who 
acts as solicitor to the mortgagor and mortgagee can make payment of 
interest to the mortgagee on behalf of the mortgagor, and such payment 
keeps alive the mortgage — Bradshaw v IViddtnglon. [1902] 2 Ch. 430. 
Vt'here a Arm owes a debt, and on one of the partners retiring, the 
remaining parmers undertake to pay it, the payment of Interest by the 
remaining partners to the creditor keeps alive the debt against the 
retiring partners, whether the creditor was aware of the agreement or 
not, provided there has been no novation of contract — Tucker v. Tucker. 
[1894] 1 Ch. 724. 

The payment of part of a debt by & receiver appointed to the estate 
of the debtor will keep the debt alive, since the receiver is to be deemed 
as an agent of the debtor — Cftmncry v. Evans. (1864) 11 H L Cas 115; 
In re Hale, Litley v Foad, [1899) 2 Ch 107 

Court as 'Agent' — On 29th September 1912 the final decree for sale 
was passed in a mortgage suit for Rs. 3,500 and odd Two of the mort- 
gaged properties were afterwards acquired under the Land Acquisition 
Act and the compensation money of Rs. 3,400 was deposited in Court 
and paid out to the decree-holder on 11th August 1914 At the time of 
payment the Judge signed a paper shotring that the amount was paid to 
the decree-holder in his presence and through the Court. On 10th 
August 1917 (that is, within three years from the payment but more than 
three years after the decree) the decree-holder filed an execution applica- 

L. 13 
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tion for the balance due. Held that the application was not barred as 
the payment made by the Court in 1914 gave a fresh start for limitation. 
When a Court in discharge of Its duty pays out money belonging to the 
judgment-debtor to the decree-holder, ft fs a duly authorised agent of the 
judgment-debtor to make the payment on his behalf, the fact of payment 
appearing in the paper written and signed by the Judge— Oovindasami v. 
Dasai Coundan, 44 Mad. 971, 41 MLJ 423. If a debtor’s assets are 
BO placed either by his own act or by operation of law that it some 
other than he alone can release them for the purpose of making pay- 
ments due from him, then the act of that other m operating upon the 
debtor’s assets must be treated as the act of the debtor himself, the 
volition of the debtor in such a case being neither requisite nor relevant 
— Govindasami v Dasai, supra (per Couits-Trotter ].). But where a 
certain amount was deposited in Court to the credit of a certain person 
V, and this sum being attached by one S who was suing Vs son on 
a pro-note executed by V, il was paid over to him by the Court, held 
that this payment by the Court could not be construed as one made by 
the duly authorised agent of V’s son The mere fact that a Court holds 
moneys belonging to a debtor’s father cannot constitute that Court the 
agent of the debtor himself. There must be communication with the 
son— l^enJcatasubbaya v Seshayya, 51 M L.J. 6J0, AIR 1027 Mad 80, 
98 IC. 571. 

Principal debtor and surety : — Payment by the principal debtor does 
not give a fresh starting point against the surety, even in the absence of 
prohibition by the surety against the payment of interest by the debtor 
on his account— Copal v. Copal, 28 Bom 248; 5amf Aiyansar v. Laxmi, 
21 M.LJ. 455, 9 l.C. 8; Seth Abde AU v. Astiaran, 20 N L R 140, 
A I R. 1024 Nag 411. See Note 210 under sec 21 Even though the 
interest was paid with the knowledge and consent of the surety and at 
his request, it does not keep alive the remedy against the surety unless 
there is evidence that such payment was made on behalf ot the surety. 
The period of limitation as against the surety therefore runs from the 
date of the promissory note — Brojendra Kuhore v Hindusthan Co- 
operative Insurance Ld , 44 Cal 978,* 21 CWN 482, 25 C.L.J. 238, 
39 l.C. 705. The liability of the principal debtor and the liability of 
the surety are distinct and separate, although arising out of the same 
transaction , a payment by one person cannot therefore keep alive the 
remedy against the other — Ibid. In England, however, the law is other- 
wise, and there it is held that the payment ol the interest or payment 
of the principal by the principal debtor will keep alive the 'debt as 
against the surety The principal debtor making the payment is in 
effect the agent of the surety to make the payments which he made— 
Lindscll v. Phillips, (1885) 30 Ch.D, 291; Lewin v. IViison, (1886) 11 
App Cas 639. 

204. Sub-section (2)— Scope Sub-section ( 2 ) is meant to 
extend the time for a suft by the morisfigec to recover a debt secured 
by a usufructuary mortgage, and does not apply to a suft for redemption 
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i*)’ fit noH^jffOf. The period provided for a suij for redemption of a 
osufructusr>' tnortpace csn be extended by an acknowledgment of liability 
made in writing under aec. 19, but it is not Intended that it should be 
extended indefinitely bj pajments in the shape of receipt of rent or 
produce by the mortgagee— A’ajfu v. //efii', 18 All. 295; Annar v. 
Lafmir. 26 All. 167 |169); KkihnJa \\ Jhindj, 37 T.R. 18S3 (at p. 115}; 
Piwze Khan v. A’tf'i’iajj'* 6 Lah. L.J IW, 78 l.C. 617, A I R. 

192-1 Lah. 454; fihagnjrj v Madkai-, 46 Bom KXO, 24 Bom. L.R. 713. 
Receipts by a mortgagee in possession of the usufruct of the mortgaged 
property after the mongagC-decree is passed are treated as payments to 
the mortgagee under this section lor the purpose of limitation, but such 
receipts cannot be held to come under the category of payment of 'money 
payable under the decree’ vithm O. 21, r 2, C P. Code — Vaidhinada- 
samy v Somasundram, 23 Mad. 473 (478) 

Receipt 0 / rrnf or produce : — Where the mortgagee is In possession 
of the mortgaged land and receives the produce of the land m lieu of 
interest, such receipt of produce must be deemed to be payment of 
interest as such w’lthin the meaning of this section, and limitation would 
begin to run from the date of the last of such payments— V't/fio’ia v. 
BaffcnsftM. 45 Bom. 1206; Indraiil v. Ca/adftar, 35 All. 270, 19 LC. 238. 
Where a property was usufructuarily mortgaged, and then the mortgagee 
executed a lease of the property in fa\’Our of the mortgagor, under which 
the mortgagor was to pay the Government revenue out of the rent, and 
to pay (he balance of the rent to the mortgagee, held that the payment 
>of Government revenue by the mortgagor amounted to a feceipt of rent 
by the mortgagee, within the meaning of sub>seciion (2)— Erma Alenon 
V. Abdul Rahiman. 51 M L J 378. A I R 1926 Mad 1001, 97 1 C. 941 
Where a simple mortgage was executed m favour of a mortgagee, and 
subsequently a usufructuary mortgace was executed m favour of the same 
person but by the terms of the usufructuary mortgage the usufruct of 
the mortgaged property was given only to satisfy the interest due on 
the usufructuary mortgage and not the •merest due on the simple mort- 
gage, the enjoyment of usufruct could not he said to amount to payment 
of interest under the simple mortgage— Anpurna v Ram Padarath. 49 

430, A.I.R. 1927 All. 417. lOO l.C 670. 

This sub-section does not refer expressly to the inleniion of the 
party whcT receives the rent or produce, and can be construed to apply 
wherever the mortgaged land is In the possession of the mortgagee. In 
such event the receipt of the rents and produce may be deemed a pay- 
ment for the purpose of sub-section (1) — Bjma CAaran v Nimai, 35 
C.L.J. 58, AIR 1922 Cal 114. Receipt of the produce of land under 
a deed of mortgage required to be, but not, registered, cannot be deemed 
to be a payment for the purpose of this section because the deed is 
not admissible to prove that the rents were received as interest — Ptchandi 
V. Kandasami, 7 Alad 539; Balaprasad v. Bkalanalh, 9 N.L.R 140, 21 
l.C. 281 ; Venka/i v. SAWAramapa. 19 Bom 663 Certain Vatan lands 
■were mortgaged with possession. On the death of the mongagor in 
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1001, the nwrtgage became void under sec. S of the Hereditary Officers’ 
Act, 1874. The mortgagee however remained in possession till 1914 
when the mortgagor's son took possession. The mortgagee thereupon 
sued in the same year to recover the mortgage amount. It was held 
that in as much as the mortgage became void in 1901, the possession 
of the mortgagee thereafter was only the possession of a trespasser, and 
the receipt of produce by him would not save limitation, as the lands* 
were no longer ‘mortgaged lands’ Withm the meaning of sub-section (2) 
of this section. The suit was therefore ba|red— Krjshna/i v. Kashim, 
44 Bom. 500, 57 l.C. 76. 

205. Judgment-debt There was a conflict of decisions as- 
to whether this section under the old Act applied to judgment-debts. The 
Calcutta and Madras High Courts held that the word ‘debt’ did not 
include judgment-debts — Kally Prosonna v Heera Lai, 2 Cal. 468; 
Mungal V. Shama, 4 Cal. 708; KaderBuksh v. Gour, 6 C.W.N. 766^ 
penasami v. Krishna, 25 Mad 431 ; Kuppusami v. Rangasami, 27 Mad. 
608 : the Allahabad and Bombay High Courts held that it applied to 
judgment-debts — Rosfiaa v. Malad/n. 26 All 36; Parmanandas v. Vallabdas, 
11 Bom. 506 This conflict has now been removed by the Explanation 
added to this section. 

The Explanation lays down that the word ‘debt’ includes money- 
payable under a decree. A decree means not only a final decree capable 
of execution but also a preliminary decree for sale, and such a preli- 
minary decree constitutes a debt payable by the judgment-debtor within 
this Explanation. The time may be extended for an application for a 
final decree either under sec. 19 or sec 20 In a fit case. But the pay- 
ment m order to extend time must satisfy the requirements of sec. 20, 
f.e., it must be attested by some writing by the hand of the person 
making the payment— Baldeo SaAci v. Jafar. 49 All. 147, A.I R 1927 
All. 159, 98 l.C. 818. 

The Calcutta High Court has in some cases expressed the view that 
an uncertified payment or adjustment towards a decree will not operate 
to prolong the period of limitation provided for an application for execu- 
tion of the decree — Bircswat v. Ambika, 45 Cal. WO (633) ; Kulabullir 
V. Durga Charan, 16 C.W.N. 396 (397). But in other cases of the same 
High Court it has been held that if a payment towards the decree has 
been made within the period ol limitauon, the fact that it has not been 
certified is immaterial. The practice in this country is that the decree- 
holder certifies the part payments in the application for execution and 
thereupon the Court, having recorded the whole of the petition, directs 
execution to issue for the balance. This Is Ihe usual mode of proceed- 
ing, and it is not usual that a separate petition is filed merely certifying 
the part satisfaction of the decree. There is no period of limitation- 
fixed within which the decree-holder must certify, and therefore the 
decree-holder can certify the part-payments at any time; and if the part- 
payment be within time to prevent the decree from being barred, then 
execution can issue for the balance — Lakhi Narain v, Felamani 20 
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•CL.J. 131. 27 l.C. II; JaUm Chand v. I'nia/jl/, 54 Cal. 143, A.I.R. 
1925 Cal. 1012. This Is also assumed In Jatindra Kumar v. Gagan 
■Chandra, 46 Cal. 22, 45 l.C. P03 The same viev Is taken by the 
Aladras and Allahabad High Couns — AfasiianiOR/ v. ..Sethuaamf, 41 Mad. 
.251, 254 (following 20 C.L.J. 131); Rajam Aiyar v, Ananlharalbnam, 
29 M.L.J. eC9, 31 l.C. 318; Narayana v. Kunhi Raman. 20 I-.W. 190, 
•82 IC. 743. A.I.R. 1925 Mad. 131; Dadd Narayan v. Kunj Behari, 35 
All. 178, 18 l.C. 731 (732); Khhen Singh v. Aman Singh. 17 All. 42; 
Roshan Singh v. Mata Din, 26 All. 36. (In one case, however, the 
Allahabad H C. fakes a contrary view— CAaf/Jr Singh v. Amir. 38 
All. 204, at p. 209) But an uncertified pajtnent towards the decree 
must satisfy the requirements of sec. 20 (a.g . the pa>ment must be 
■endorsed on the back of a certified copy of the decree) ; otherwise the 
decree cannot be saved — Narayana v. Ku/ifti Ramon (supra). In Jatindra 
Kumar v. Gagan Chandra. 46 Cal 22 (24), 45 1 C. 903, the Calcutta 
High Court has laid down that if a part-payment is made in satisfaction 
of the decree within three years of the decree, (even though the pay- 
ment is not endorsed by the ludgment-debtor), and then an application 
for execution of the decree together with an application for certifying 
the payment is made within three years from the date of the payment, 
the payment would give a fresh starting point for limitation, being a 
^tep-ln-aid of execution within the meaning of Article 162 (5), and con- 
sequently the application for execution would be within time. But the 
Aladras High Court disapproves of this ruling on two grounds, viz., that 
the part-payment is satisfaction of the decree not being endorsed upon 
the decree by the {udgmeni-debtor did not satisfy the requirements of 
sec 20. and consequently it could not save limitation, and secondly, the 
payment cannot be regarded as a step-in-aid of execution, for Article 
182 (5) clearly lays down that It is the application for certifying the 
payment and not the payment itself that can be considered as a step-in-ald 
of execution ; consequently, the application for certifying the payment 
being made more than three years after the dale of the decree, the 
execution was barred — Narayana v. Kanhi Raman, (supra). 

21. (I) The expression “agent duly authorized in 

this behalf” in sections 19 and 20, 
.diirnbmtV?^ ****^*°" '*°****^ shall, in the case of a person under 
disability, include his lawful guar^ 
dian, committee or manager, or an agent duly authorised 
by such guardian, committee or manager to sign the 
.acknowledgment or make the payment. 

(2) Nothing in the said sections renders one of 
, , , , . several joint contractors, partners, 

AcKDOwIedsment or ' , , , 

payment by one of executois OT mortgagees Chargeable 
Join* coBtrac- j^y yeason Only of a written ac- 
’ * ' knowicdgment signed or of a pay- 
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ment made by, or by the agent of, any other or others 
of them. 

(3) For the' purposes of the said sections — 

(a) an acknowledgnient signed, or a payment 

made, in respect of any liability, by, or by 
the duly authorised agent of, any widotO 
or other limited owner of property who is 
governed by the Hindu law, shall be a 
valid acknowledgment or payment, as the 
case may be, as against a reversioner suc- 
ceeding to such liability; and 

(b) loherc a h'abih'fy has been incurred by, or on 

behalf of, a Hindu undivided family as 
such, an acknowledgment or payment 
made by, or by the duly authorised agent 
of, the manager of the family for the time 
being shall be deemed to have been made 
on behalf of the whole family. 

Change : — Sub-section (3) has been cewly added by the Indun 
Limitation Amendment Act I of 1927, in pursuance of the following 
recorfimendations of the Civil Justice Committee: “It will save con- 
siderable unnecessary litigation and prevent vexatious pleas if hmitecf 
owners under the Hindu law, and also the karla or manager of a joint 
Hindu family are enabled to make acknowledgments and payments so 
as to attract the provisions of sections 19 and 20. Conflicting views are 
held with reference to the power of a widow to make an acknowledgmenr 
binding any interest excepting her own. A limited owner like a Hindu 
widow fully represents the estate for many purposes; a judgment pro- 
perly obtained against her will constitute the subject matter of the suit 
res judicata in a suit by the ultimate reversioner. Ihere appears to be 
no reason Vhy in the normal course of her administration of the estate 
of the last male owner she shall not have authority to acknowledge a 
debt." — Civil Justice Committee J7eporf, p. 489. 

206. Lawful guardian : — In an earlier case of the Madras 
High Court, it w’3s held (by a single Judge) that the expression “lawful 
guardian” was not limited to a guardian appointed by the Court, but 
Included any person who was lawfully acting as guardian though not 
legally appointed as such, and was acting for the benefit of the minor— 
Tifupayya Cangayya v. /JamasH’imiy, 24 M L.J. 428, 19 I C. 362. But 
this case has been disapproved of by a Division Bench, holding that a 
de facto guardian Is not a Mawfu] guardian' within the meaning of this 
section and has no cuthorlty to acknowledge a debt— Ramajamy v 
Kasinalha, 1927 M.W.N. 356, A.l.R 1928 Mad. 226 Under the Hindui 



see. 21.J 


THE INDIAN LIMITATION ACT 


109 


Lav, In the absence of the father, the mother Is entitled to be the 
guardian of her Infant sons, In preference to their brother; and a pay* 
ment made by the brother of an Infant (udement-debtor towards the 
decree, «hlle their mother Is alitre, cannot be said to have been made 
bv a lawful guardian—B/rcsivar v. ^mbilrd, 45 Cal. 630. Under the 
Mahomedan Law, a father’s brother Is a guardian of the person (and not 
of the property] of the minor nephews and nieces, and a payment made 
by him of Interest on a debt due by his deceased brother (the minors’ 
father) cannot sate limitation so as to keep the debt alite against the 
minor daughters of the deceased brother— Vogofpj v. Mahomed, 9 L B R. 
78, 40 l.C. 858 So also, a mother, not being a guardian, under the 
Muhammadan Law, of the property of her minor son, is not a lawful 
guardian, and cannot sign an acknowledgment on behalf of the minor — 
Chanan v Wedha Ram. 1917 PL.R. 61. 42 t C. 17 

207, Partners : — This section does not mean that no payment 
or acknowledgment by a co-partner will be deemed as an acknowledgment 
or payment made on behalf of the other partners and binding on them. 
The word “only” In sub-section (2) Is not to be treated as a surplusage. 
The meaning of this word Is that the mere writing or signing of an acknow- 
ledgment by one partner does not necessarily of Itself bind his co-partners; 
but if It can be shown that he had power to make the acknowledgment on 
behalf of himself and his co-partners, the acknowledgment will then of 
course be binding on them all— Geiu Bit>i v Rursofom, 10 Ail 413; 
premff v. Dossa Doongersay, 10 Bom. 358. The mere fact that person® 
are partners does not make one partner liable under an acknowledgment 
by another; but if the acknowledgment Is done in the course of partner- 
ship business. It is binding on the others— Dcf>i Dajof v Baldeo, 26 
A.L.J 1036, A I R 1928 All 491 (492), 111 I C 143 Compare sec. 251, 
Contract Act • “Each partner, if he does any act necessary for, or 
tisuaffy done, in carrying on t^c business of such a partnership as that 
of which he is a member, binds his co-partners to the same extent as 
if he were their agent duly appointed for that purpose ” Where a Hindu 
joint family carries on a business, the members of the family are in 
the position of partners m regard to persons dealing with that business, 
and an acknowledgment of liability made by a member in the usual course 
of the partnership business. Is binding on the other members of the family 
as partners and extends the period of limitation— Debi Dayal v Baldeo. 
supra It IS not necessary, that a co-partner shall be specially empowered 
to make an acknowledgment or payment on behalf of his other co-partners, 
in order to bind them. In the absence of direct evidence that a co- 
contractor or partner was authorised to make an acknowledgment or 
payment on behalf of the others, such authority can be inferred from 
other surrounding circumstances such as the position of the other co- 
contractors or partners in the business, though It cannot be laid down 
which circumstances should be deemed sufBaent to warrant the inference 
— Kceranna v. Veerabhadraswami, 41 Mad 427 (F.B.), 34 M.LJ. 373 
(overruling Sheikh Mohideen v. 0/Prul Asst^ee, 35 Mad. 142, K. R. V. ^ 
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Firm v. Seetharamaswami, 37 Mad. 146, and Valasubramania v. Fama- 
nathan, 32 Mad. 421); Rala Singh v. Bhagwan Singh, 2 Rang. 367, 84 
l.C. 391 ; Mahadeva v. Ramakrishna, 50 M.L'J. 67, 92 l.C. 653, A.I.R. 
1926 Mad. 114. The question whether an acknowledgment made by one 
partner was Impliedly authorised by others, depends upon whether it was 
an act necessary for or usually done in carrvlng on the business (sec. 251, 
Contract Act)— Bengal National Bank v. Jatindra, 56 Cal. 556, 33 C.W.N. 
412 (415). In a going mercantile concern such agency is to be presumed 
as an ordinary rule — Prem/i y. Dossa, fO Bom. 358; Mahadeva v. Fama~ 
krishna, 50 M.L.J. 67, A.l R. 1926 Mad 114. But this presumption can 
be rebutted, and if it can be shewn that the acknowledgment of liability 
by one of the partners was not an act necessary for or usually done in 
carrying on the business of the partnership, the case will fall under the 
general rule contained in sub-section (2) — Dalsukhram v. Kalidas, 26 
Bom. 42 

If the partnership had been dissolved at the date of the acknowledg- 
ment, and the creditor had had notice of such dissolution, the acknow- 
ledgment by one partner will be of no avail as against the hrm— Dalsukh- 
ram V. Kalidas. 26 Bom 42; Ganda Singh v. Bhag Singh, 7 Lah. 403, 
A.I.R. 1926 Lah 616, 99 l.C 563 In the absence of express evidence of 
authority, an acknowledgment of a partnership-debt by an expariner, after 
the dissolution of the partnership, is not binding cn any other ex-partner, 
Where, however, an ex-partaer is authorised to collect the outsisndwgs and 
pay all debts of the partnership, such authority includes the lesser power 
of acknowledging debts — AfulftBSwami v Shankara Lingam, 1915 M W N. 
722, 30 l.C, 675. 2 L.W. 823. 

According to English law also, so long as the partnership exists, each 
partner, in the absence of evidence to the contrary, is presumed to be the 
agent of the others to make payments on account of debts due by the 
firm, because payments by aoy one partner are payments by the firm; 
but as soon as the partnership is dissolved, such agency ceases unless 
specially reserved, and payments by one can then only be held to be pay- 
ments by all on proof that such payments were actually authorised bv 
alj — Watson v. Woodman, L.R. 20 Eq. 721 (730); Wood v. Braddick, 
(1808) 1 Taunt. 104; Pritchard v. Draper, (1831) 1 Russ. & Myl. 191; 
Goodwin V. Parion, 41 L.T.N.S. 91; Bislow v. Miller, 11 Ir. L.R. 461; 
Lightwood’s Time Limti on Actions, page 383. After the partnership has 
determined or has been discontinued, a partner cannot validly acknowledge 
a partnership debt — Thomson v. fVaifhman. (1856) 3 Drew. 628; Kiigour 
V. finiyson, (1789) 1 H.B tSS; Watson v. Woodman, (supra). But 
where the partnership has been discontinued or determined upon the 
eondition that A only shall go out of it, and that it shall continue as 
between B and C, and there are also special arrangements by which A 
Is to ostensibly remain a partner, and is to be entitled also to resume 
(m a certain event) his old position of a partner, in such a case B and 
C or cither of them may validly acknowledge a debt of the old partner- 
ship (by payment of interest or part-payment of the principal) so as to 
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keep that old debt alive as acalnst A— Tucker v. Tucker. [18941 3 Ch 
429 : 03 L.J. Ch. 737. 

If the partnership had been dissolved by the death of one of the 
partners, an acknowledgment made by the surviving panners, unless they 
are specially authorised to do so, cannot bind the representatives of the 
•deceased partner — Rajigopala v. KrUhnatwaml, 8 M.L.J .261. 

208. Co*cxecu(ort t — An acknowledgment by one executor only 

keeps alive the debt against the assets of the testator but is not suiilcient 
by itself to make the other executors personally chargeable— Dfk v. 
Sraser. [1897] 2 Ch. 181 , ForJham v. Walhs. (18S3) 17 Jur. 228; Astbury 
V. [18931 2 Ch. III. 

209. Co-morlg«gees ‘—An acknowledgment of the title of the 
mortgagor made by one only of two mortgagees would not avail to s.ive 
the mortgagor’s right of redemption from being barred by limitation, where 
the mortgage was a joint mortgage and not capable of being redeemed 
■piecemeal — Dkarma v. Balmakund, |6 All. 458; Bhopilat v. Amrillal, 
17 Bom. 173; i?jefiardjon v. Younge, L.R 6 Ch 478. 

“Chargeable “ The word ‘chargeable’ means every kind of 
chargeability and includes liability as to propriety, it is not limited to 
personal liability only—Thayammat v Afufhukumarjsiramt, 57 M.L.J 583. 
Ji t.R. 1029 Mad 881 (8S4). 

210. Co-eontractors —One of several co<onifactcrs (co* 
■debtors, co>mortgagors, etc ) cannot make an acknowledgment or pay* 
ment on behalf of the others In case of co-contractors, jointly and 
severally liable, an acknowledgment of liability or a payment by one of 
them does not deprive the other of the beneflt of limitation, unless the 
payer is authorised to make the payment by the other as an agent on 
"his behalf — Oudh Commercial Bank v Btshambhar. 2 Luck. 180, A I R. 
1926 Oudh 601, 96 I C. 353 In England also, u has been laid down 
■fay the Mercantile Law Amendment Act, 1856, sec. 14, that where there 
are two or more co-contractors or co-debtors (whether bound jointly only 
or jointly and severally) no such co-contractors or co-debtors shall lose 
the benefit of the bar of time by reason only of any part-payment by 
jny other or others of the co-contractors or co-debtors. And so one 
co-debtor cannot make payment or acknowledgment to bind the others — 
/ackson V. lyoolley, (I860) 8 El & Bl. 778 

Co-morigagors • — Co-mortgagors stand in the position of joint 
•contractors A co-mortgagor cannot make payment or acknowledgment 
-on behalf of another co-mortgagor, when there is nothing to warrant the 
inference that the former acted as an agent duly authorised by the latter 
in making the payment or acknowledgment — Thayammal v. Mulfiukamara- 
swami. 57 M L.J. 588, A I.R. 1929 Mad 881 (884) ; 'Narayana v. 
Venkalaramana. 25 Mad. 220, 233 (F.B.). But in some other cases It 
•has been held that since every mortgagor is liable for the entire debt 
•secured by the mortgage, payment by one of the mortgagors is effectual 
no extend the period against all the co-mortgagors— .4cAofa Sundarl v. 
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Doman, A.I.R. 1926 Cal. 150, 90 I.C 774; Roshan v. Kanbaiya, 41 All. 
Ill; Ibrahim v. Jagdish. A.I.R. 1927 All 209 (210); Ghost v. Thakur 
Kishori. 27 A.L.J 446, A l.R. 1929 All. 380 (381) 

Co'heirs — The word •'joint contractors” m sub-sec (2) does not 
include the co-heirs of a deceased debtor, nor can this sub-section be 
extended by analogy to co-heirs — Namsimha v. Ibrahim, 56 M L.J. 630, 
A.I R 1929 Mad. 419 (420), dissenting from Arjun v. Rohtna, 14 I-C. 
128 (Cal.). 

Surety — The expression ••joint-contractor” applies also to a- 
surety ' — Kothandaraman v Shanmagam. 32 I.C. 608 (Mad.). The 
principal debtor and the surety are often in the position of joint contrac- 
tors, and under this section one joint contractor is not bound by an 
acknowledgment or payment made by another. A payment by the debtor 
does not keep alive the action against the surety, nor can a payment 
by the surety keep' alive the debt against the principal debtor — 
U. N. Mura’s Limitation, 5th Edn., pp. 824, 825. In England, however, 
It has been held that a principal debtor and surety do not stand in the 
position of co-contractors or c^ebtors, and so, the payment of interest 
or a part-payment of the principal by the principal debtor will keep- 
alive the debt as against the surety— Lindsell v. Phillips, (1885) 30 Ch. D. 
291. See Note 203 under sec 20. 

22« (1) Where after the institution of a suit, a new 

Elt.ct of .ob..iu,tin, plainliff or defendant is substituted 
or Adding new plaintiff or added, the suit shall, as regards 
or defendant. him, be deemed to have been in- 

stituted when he was so made a party. 

(2) Nothing in sub-section (1) shall apply to a case- 
where a party is added or substituted owing to an assign- 
ment or devolution of any interest during the pendency 
of a suit or where a plaintiff is made a defendant or a 
defendant is made a plaintiff. 

211. Scope of section Sub-section (1) does not apply to-- 
cases in which the plaintiff is added in the course of the suit m conse- 
quence of assignment of interest from the original plaintiff, hut is confined' 
to cases where the new plaintiff is added or substituted in bts own right, 
so that he may himself be considered to be instituting a suit independently 
of the right of the original plaintiff — Arunachella v. Orr, 40 Mad. 722. 

If the plaintiff is added in consequence of assignment of right from the 
original plaintiff, the case will fall under sub-section (2) and not sub- 
section (I). ’ 

This section is confined lo suits only, and does not apply to proceed- 
ings in execution — Golab Koer v. Syed Mohammad, 2 P.L.T. 619, 62 
1C. 30. ‘ See the definition of ‘suit* in section 2 (10). The word ‘suit* 
in this section includes only the stages of a suit down to Its terminatiom 



Sec. 22.) 


the INDIAN LIMITATION ACT 


203 


by the decree of the trial Court, and does not Include an appellate stage 
or proceedings In execution ol the decree made In the suit Therefore, 

an application to set aside an ex parte decree cannot, as regards the 

added party, be deemed to hat’c been made when the added party was 
brought on the record— Chendnla v. Ramkaer. 6 P.L.I, 463, A.l.R. 1923 
Pat. 88, 62 l.C. 536. 

212. Addition of new plaintiff or defendant All plain- 
tiffs «ho have a joint cause of action must be impleaded before the expiry 
of the period of limitation. If some of them Institute a suit within lime 
and the other plaintiffs are added after the period of limitation, the claim 
of the original plaintiffs also, who had a joint cause of action with the 

added plaintiffs, would be barred, as the claim could not be enforced 

without the additional pUmtiffs— Rumsebufc v Ram Lai. 6 Cal 815; 
Cini’ar v. /IfcLbunnessa, I P.L.J 468, 36 l.C. 542, Datla Ram v Nibahu- 
mall, 18S6 P.R 8; Mfr Tapurah v. Gopi Warojan, 7 CLJ 251; Afotan 
Mall V. Kripa Mall, 79 P-R. 1906, Bhajcia v. AMul Rahamen, 1 P.L.J 
472 (Note) Where one of three brothers sued alone for a ioint debt, 
and when obiection was taken to the form of the suit it was too late to 
bring in the other brothers as co-plalntlRs, the debt having by that 
time become time*barred, It was held that the suit must be dismissed— 
Kalidas v. Nathu, 7 Bom. 317, see also ImamadJin v. Liladhur, 14 All. 
524; Alofan Afaf v. Kripa Mat, 79 PR. 190$. But If no obiecUon as to 
the non-joinder of parties !$ taken by the defendants, the suit will not 
be barred. Where the original plaintiffs alone sued within the period of 
limitation, and others who had a ioint cause of action were added after 
the expiry of the period on their own application, no ob;ccfion as to the 
non-joinder of parties being taken by the defendants at any stage of the 
proceedings, the suit would not be barred — Sfiiretalfi Timapa v Ajitbal. 
15 Bom 297: Paieshri v Rudra. 26 All. 528 

Where the cause of action is separate, a suit wherein certain defen- 
dants were added at a time when a separate suit against them would be 
barred, is liable to be dismissed as against them only on the ground of 
limitation— Obhoy v Krilarthamoyi, 7 Cal. 284 But where the relief 
sought is not separable, the suit will be dismissed as against all the 
defendants — HabibuIIaft v Acfiaibar, 4 AH 145 

The question whether the Joinder of parties after the institution of 
a suit shall necessarily involve the bar of limitation, if the prescribed 
period has expired, must depend upon the consideration of the question 
ivftctfier the joinder was necessary to enable the Court to award such 
relief as may be given in the suit as framed If the fresh parties are 
Joined merely for the purpose of safeguarding the right subsisting as 
between them and the others claiming generally in the same interest, 
the fact that the suit is barred as regards the freshly Joined parties does 
not ordinarily affect the right of the original plaintiffs to continue the 
suit — Garuvayya v. Dattatraya, 28 Bom. 11 (17, 18); Gefn'maf v 
Karmumal, 35 l.C. 551, 10 S L.R. 38 When a party is brought on the 
record out of time, the question of limitation does not arise when there 
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Doman, A.I.R. 1926 CaJ. 150, 00 I.C 774; Roshan v. Kanhaiya, 41 All. 
Ill; Ibrahim v. Jagdish. A.I.R. 1927 All. 209 (210); Gfiasi v. Tbakur 
Kishon, 27 ALJ. 446, A.I.R. 1929 All. 380 (381). 

Co-heirs : — ^The word '‘joint contractors” in sub-sec. (2) does not 
include the co-heirs of a deceased debtor, nor can this sub-section be 
extended by analogy to co-heirs — Narasimha v. Ibrahim, 56 M.L.J. 630, 
A.I.R. 1929 Mad. 419 (420), dissenting from Arjun v. Rohina, 14 I.C 
128 (Cal). 

Surety : — The expression “joint-contractor” applies also to a 
surety — Kothandaraman v Shanmngam, 32 I.C. 608 (Mad.) The 
principal debtor and the surety are often in the posit:on of joint contrac- 
tors, and under this section one joint contractor is not bound by an 
acknowledgment or payment made by another. A payment by the debtor 
does not keep alive the action against the surety, nor can a payment 
by the surety keep" alive the debt against the principal debtor — 
U. N. Mitra’s Limitation, 5th Edn., pp. 824, 825. In England, however, 
it has been held that a principal debtor and surety do not stand in the 
position of co-contractors or co-debtors; and so, the payment of interest 
or a part-payment of the principal by the principal debtor will keep' 
alive the debt as against the surety— Lindself v Phillips, (1885) 30 Ch. D.. 
291. See Note 203 under sec. 20 

22. (1) Where after the institution of a suit, a new 

EB .,1 cl Plainliff or defendant is substituted' 

or addiBtr now pUiatiff or added, the suit shall, as regards 
or defendant. him, be deemed to have been in- 

stituted when he was so made a party. 

(2) Nothing m sub-section (1) shall apply to a case- 
where a party is added or substituted owing to an assign- 
ment or devolution of any interest during the pendency 
of a suit or where a plaintiff is made a defendant or a 
defendant is made a plaintiff. 

211. Scope of section Sub-section (1) does not apply to- 
cases in which the plaintiff is added m the course of the suit in conse- 
quence of assignment of interest from the original plaintiff, but is confined' 
to cases where the new plaintiff is added or substituted in hts own right, 
so that he may himself be considered to be instituting a suit independently 
of the fight of the original plaintiff— Artinacftcf/a v. Orr. 40 Mad. 722. 

If the plaintiff is added in consequence of assignment of right from the 
original plaintiff, the case will fall under sub-section (2) and not sub- 
section (1) 

This section is confined to suits only, and does not apply to proceed- 
ings in execution— Gofat’ Koer v. Syed Mohammad, 2 P.L T. 619, 62 
I.C 30. See the definition of ‘suit* in section 2 (10). The word ‘suit’ 
in this section Includes only the stages of a suit down to Its terminatlotn 
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by Jhe decree of the trial Court, «nJ doe* not Include an appellate afage 
or proceedings In execution of the decree made in the suit Therefore, 
an application to set aside an ex parte decree cannot, as regards the 
added party, be deemed to have been made »hcn the added party was 
brought on the record— C/iandnla v RamKaer, 6 P.L.J. 403, A.l.R. 1923 
Pat. 83, 62 I.C. S36. 

212. Addition of new plaintiff or defendant All plain* 
tiffs who have a loinl cause of action must be Impleaded before the expiry 
of the period of limitation. If some of them institute a suit within time 
and the other plaintiffs are added after the period of limitation, the claim 
of the original plaintiffs also, who had a foint cause of action with the 
added plaintiffs, would be barred, as the claim could not be enforced 
without the additional plaintiRs — Pomsebal; v. Ram Lai. 6 Cal 815; 
Cinvar v. flfafcbunnessa, 1 P.L.J. 468, 36 1 C. 542 ; Dalh Ram v Nibafiu- 
mall, 1886 P.R 8; Mir Tapurah v Copi Narayan. 7 CLJ. 251; Afotan 
Mali V. Knpa Mall, 79 P.R. 1906; Dhasela v. Abdal Rahaman, 1 P.LJ. 
472 (Note). Where one of three brothers sued alone for a joint debt, 
and when objection was taken to the form of the suit It was too late to 
bring In the other brothers as co-plaintifTs, the debt having by that 
time become time-barred, it was held that the suit must be dismissed— 
Kttlidas V. Nalhu. 7 Bom. 217; see also Imamudiltn v. LUodhur. 14 All 
524; Alofcn Aid v. Knpa Atcl, 79 P.R. 1906. But if no obieeiion as to 
the non-joinder of parties Is taken by the defendants, the suit will not 
be barred. Where the crlglnal plaintiffs atone sued wiihm the period of 
limitation, and others who had a Mnt cause of action were added after 
the expiry of the period on their own application, no obiection as to the 
non-joinder of parties being taken by the defendants at any stage of the 
proceedings, the suit would not be barred— 5hircJcuih rimapu v Afitbal, 
15 Bom 297; Pateshri v Radra. 26 All 528 

Where the cause of action is separate, a suit wherein certain defen- 
dants were added at a time when a separate suit against them would be 
barred, is liable to be dismissed as against them only on the ground of 
limitation— Obhoy v Kritarthamoyi, 7 Cal 284. But where the relief 
sought IS not separable, the suit will be dismissed as against all the 
defendants — Habibullaft v. ,4cfiiiibflr, 4 Ail. 145 

The question whether the joinder of parties after the institution of 
a suit shall necessarily involve the bar of limitation, if the prescribed 
period has expired, must depend upon the consideration of the question 
whether the joinder was necessary to enable the Court to award such 
relief as may be given in the suit as framed If the fresh parties are 
joined merely for the purpose of safeguarding the right subsisting as 
between them and the others claiming generally m the same interest, 
the fact that the suit is barred as regards the freshly lomed parties does 
not ordinarily affect the right of the original plaintiffs to continue the 
suit— Gnruvoyya v. Dattatraya, 28 Bom. 11 (17, 18); Gcfiimaf v. 
fformumaf, 35 I.C. 551, 10 S L.R. 38 When a party Is brought on the 
record out of time, the question of limitation does not arise when there 
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is no relief claimed against that party — Jada Nath v. Amalya, 46 C.L J. 
118, 104 l.C. 576, A.I.R. 1927 Cal. 794; Mahomed Ishaq v. Sk. Akramul 
Huq, 12 C.W.N. 84, 6 C.L.J 558- 

The test to be applied is— whether the suit was properly constituted 
at the date of the plaint so as to enable the Coi^'t to adjudicate as 
between the parties impleaded. A suit is not said to be properly consti- 
tuted unless all the necessary parties are impleaded in it. By necessary 
parties are meant those parties who ought to be joined and who are 
indispensable, as without them no decree at all can be made. If these 
parties are not joined, then the suit is bad for non-jomder, and the 
addition of these parties after the period of limitation will necessitate a 
dismissal of the suit If however the necessary parties are impleaded, 
the non-jomder of other persons who are not necessary or indispensable 
but whose joinder is only desirable to safeguard their rights and the rights 
of others, and to prevent further litigation, does not render the suit as 
improperly constituted, and the joinder of those persons after limitation 
will not necessitate the dismissal of the suit — Shaha Saheb v. Sadashtv, 
43 Bom. 575 (580, 581}, Coorla .Spinning Mills v. Vallabhdas, 27 Bom. 
L.R. 1168, AIR 1925 Bom 547, Ram Chand v Subhan Balcsh. 1002 
P.R. 69, Ramdoyal v. Junmenfoy. 14 Cal 791, Imamuddm v Uladhur, 
14 All. 524, Am6ika Charan v Tanni Cfiaran 18 C >37 N 464, 19 I C. 
^63i Sital Prasad V ffai/ut, 26 C.W.N 488, A I R 1922 Cal \49i Labhu 
Ram V. ffansAi Ram, 57 P R 1905, Paleshri v Rudra Naram, 26 All 
528, affirmed, 32 All 241 (PC); Hatari Mat v. Bhawam, 30 All 538; 
Annamaiai v Murugappa, 38 Mad. 837 (842): Virchand v. Kondu, 39 
Bom. 729, 31 l.C. 180. Contra— Marheiuson v. Ram Kanal, 36 Cal. 675 
(688), and Hasan All v. OaruJas. 33 C.W.N. 248 (249), where it Is stated 
that sec. 22 applies where the parly subsequently added is a proper party, 
even though he is not a necessary party, and he cannot be added after 
lhe expiry of the period of limitation. 

Where a suit for sale of mortgaged property was instituted against 
the mortgagor’s minor son, and upon the allegation of the guardian that 
the mortgagor (a Muhammadan) left a widow and two daughters, the 
widow and the daughters were made defendants after the period of limita- 
tion, and It was contended by the added defendants that the suit was 
barred against them, it was held, overruling the contention, that the suit 
as originally framed was not improperly constituted, m the sense of being 
instituted against only one of several parties to a contract, nor was it 
instituted to enforce claims against shares in the hands of heirs; but it 
was one to enforce a mortgage lien against the property and the plaintiff 
could have obtained relief In the suit as originally filed in as much as the 
money was specifically charged upon the property — Virchand v. Konda, 
39 Bom. 729, 31 l.C. 180. A suit was brought against the original mort- 
gagors, but on objection being taken that the sons ought to have been 
joined, the sons were added as defendants at a time when a suit against 
the sons would have been barred by limitation. Held that the sons were 
sufficiently represented In the suit by their respective fathers and the 
unnecessary addition of the sons after the period of limitation would not 
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lustily a dismissal of the suit — Hori Lat v, Alunnan Kunwar, 34 AH. 
549 (F.B ) 15 l.C. 126. See also Rajnanij v. Ramcshar, 12 O.L.J. 235, 
A.I.R. 1925 Oudh 440 Where all the adult members of a joint Hindu 
family apf'car on the record as defendants, it Is a legitimate presumption 
that they are acting as managers on behalf of themselves and of the 
minor members, though It is not formally stated in the plaint that the 
defendants «ere being sued as managers, and therefore the addition of 
the minor members as defendants after the period of limitation does not 
justify a dismissal of the suit— Cftc/an Stagh v. Sartjj Singh, 46 All. 
709, 22 A.LJ. 702, 79 l.C. 1001, AIR. 1924 All. 908. Defendant 
executed a bond In favour of X and Y, «ho uere members of a joint 
family, and upon partition the bond fell lo the share of X, who alone 
then brought a suit on the bond; the defendant contended that Y should 
be impleaded, and Y was then made a eo-plaintiff after the period of 
limitation. Held that as Y was not a necessary party (he having no 

interest in the bond), the fact that he was Impleaded after the expirv 

of the period of limitation did not affect the maintainability of the suit — 

Padam v. Data Ram. 30 P.L.R. 124, 115 l.C 74. A.I.R. 1929 Lah 

505 (506) 

The 8uctloa*purch8ser is a necessary party to a proceeding to set 
aside an auction«$a]e. Therefore if one of the auction-purchasers Is 
made a party after the expiry of the period, the application to set aside 
the sale will be barred— /4/<ud<ffn v. Khoda Bux. 50 I C 5 (Cal.). In 
a suit for partition, it Is an inflexible rule of law that all interested parties 
should be joined as plaintiffs or defendants Where the plaintiff m a 
suit for partition did not implead some of the cc-sharers, the omission was 
a fatal one which could not be remedied by adding the names of those 
persons after the period of limitation— AlaAomed Ahmad v <4nsar, 23 
O C. 62, 56 I C 304 Where a sun was brought m time making the 
common manager as well as some of the proprietors parties, and the 
other co-proprietors were made parties after the period of limitation 
allowed by law, it was held that the suit against the common manager 
was rightly brought, and that as the suit against him was in time, it 
was immaterial whether several proprietors were brought on the record 
out of time, because the latter were not necessary parties — Chowdhury 
Kirtibash v. Umesh, 16 C.W.N 96. II IC 397, 14 C L J. 61. The 
alienee from a claimant of attached property after an order has been 
made in his (claimant’s) favour and before a suit under O XXL r. 63 
has been instituted, Is not a necessary party to the suit, and his addition 
after the period of limitation will not necessitate the dismissal of the 
suit as barred. The case also falls under sub-section (2) of this section 
as it is a case of assignment of inteiest, and the suit even so far as the 
assignee is concerned must be deemed to have been instituted when it 
was originally brought against the claimant, and not when the assignee 
from the claimant was added as a defendant — Knshnappa v. Abdul Kader, 
38 Mad. 535, 25 l.C. II. In a suit for pre-emption, the transferee from 
the original vendee Is not a necessary party and his addition after limita- 
tion docs not affect the suit — Karan Dial v. Ah Muhammad, 31 P.R. 1913, 
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18 I.C. 70. A suit for pre-emption in respect of a sale was filed against 
the two joint vendees, but it appeared that one of them had died previously 
to the suit. An application to bring his legal representatives on the record 
was not made till after the period fixed for the institution of the suit 
had expired. Held that the suit being barred against the representatives 
of the deceased vendee was also barred against the surviving vendee — 
Hussain v. Hakim, 86 P R. 1919, 52 I.C. 587. In a pre-emption suit, 
there were four vendees, viz. T, B. D and J, but the plaintiff at first 
joined in his plaint T, D and J, but did not Join B (who was the father 
of T) and on objection being taken, he joined B long after the period of 
limitation. Held that the suit must be dismissed as a whole — Jwala Das 
V. Gopaf, 26 P.L R 447, 88 I.C. 555, A.l.R. 1025 Lah. 343. A suit to 
redeem the mortgage was brought by some of the heirs of the mortgagor 
within the period of limitation, and subsequently the plaintiffs applied 
to make the remaining heirs party defendants to the suit, after the 
period of limitation had expired ; held, that the other heirs were not 
necessary parties m the sense that the plaintiffs were to lose their rights 
to redeem by reason of omission to make those persons parties to the 
suit, but that they were necessary parties only for the record in order 
to satisfy the provisions of O. XXXIV, r. 1, and to prevent the mortgagee 
from being subjected to suits being filed against him in succession by 
various parties entitled to the equity of redemption. Section 22 did not 
therefore apply and the suit was not barred— ShiVobaf v. Shidheswar, 45 
Bom. 1009, 23 Bom L.R 405, 61 I.C. 590. 

The addition, after the expiry of the period of limitation of a minor 
member of a Mitakshara family as a plaintiff to a suit on the mortgage 
is not fatal to the suit — Thakurmani v. Dai Rani, 33 Cal. 1079 Where 
two executors are jointly appointed under a will, a suit brought by one 
executor is defective ; and the addition of the other co-execmor (who is 
a necessary party) after the period of liimtation will bar the suit — 
Sreerangalhanni v. VailhiUnga, 40 M L J 532, 63 I.C. IM. Where two 
out of several trustees of a temple sued to enforce certain claims of a 
temple, and on an objection being taken by the defendants, all the other 
trustees were subsequently added as parties after the period of limitation, 
it was held that the addition of those representatives, though out of time, 
would not bar the suit — Poonappa v. Venkataseshaiyar, 1919 M.W.N. 435, 

50 I.C 353. When a person is adjudicated on insolvent, the whole of 
his property passes to the Official Assignee by virtue of the vesting order. 
Consequently, nothing fs left ve«ting in the insolvent which would give 
him a cause of action. So, a suit by an insolvent in his own name, after 
his adjudication, cannot be maintained, and the substitution of the name of 
the Official Assignee later on is adding a new plaintiff within the meaning 
of this section — Sayad Daud v. Alofna Mahomed, 28 Bom L R 55-1, 95 
I.C. 538, A.l.R. 1926 Bom 568 But w'here during the pendency of a 
suit One of the defendants is adjudicated an insolvent, and the Official 
Receiver is added as a party-defendant, held that the addition of the 
Official Receiver is not an addition o! a new parly but a continuation 
of the old proceedings— KflWapcnimffl v Ramachandra, 53 M.L.J. 142, 
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A.I.R 1927 Mad. C93, 102 I.C. 444. R as owner of certain land brought 
a suit for damages for loss of crops. Tlte defendant objected that R 
was a benamidar for his uncle. Thereupon the uncle was added as a 
second plaintiff at a time when a large portion of the claim had been 
barred. It was held that the first plafniifT as benamidar had full right 
to bring the suit, because he fully represented in his own person all 
the rights of the second plaintiff for whom he acted as agent all along. 
The addition of the second plaintiff's name did not make any difference 
in the character of the suit and would not necessitate the dismissal of 
the suit — Ravjt v. Mahadeo, 22 Bom 672. 

A suit by a managing member of a fomt family will not be liable 
to dismissal on account of the other members of the family being added 
as plaintifis after the period of limitation, if the newly added members 
ratify the institution of the suit by the managing member alone — 
-Sadul/a Khan v. Bhana Mai, 58 P R. 1882. 

213. Action in tort In suits upon a contract, all persons 
having the same cause of action must sue jointly, and if one of them is 
added after the period of limitation the whole suit will be barred. But 
this rule will cot apply to actions in tort in which several persons hare 
been damnified by the same tortious act. Therefore, where a suit for 
'Compensation for illegal distraint was brought by one of two persons 
jointly entitled to the crops distrained, and the other person was added 
as a plaintiff after his claim was barred, it was held that the whole suit 
was not barred but the first pfaintifi was entitled to compensation as far 
as he was injuriously afiected by the illega' distraint— /ogieo v. Padarath, 
25 Cal. 285 Where the defendants were first nude defendants as sons 
and legal representatives of the deceased lori>feasor, but were discharged 
and the estate of the deceased was made defendant, but there being no 
administrator to the estate of the deceased, the sons were again reinstated 
as defendants, held that the suit must be deemed to have been filed as 
on the date of the re-instatement— Hovcfi Shah v Shaikh Patada Khan. 
31 C.W.N. 174 (P.C.), 96 1 C. 887, A I R 1926 P.C. 88 

214. Application by parly — Delay oF Court : — If the appli- 
cation for addition of parties is made wiihm the period of limitation, but 
the order of the Court allowing the addition of parties is passed after the 
period, the date of the application will be regarded as the date of addition 
of the new parties, and the applicants will not suffer by reason of the 
delay of the Court — Ramkrisfina v RaRiabat, IT Bom 29 

Where an application to add a party-defendant is made, and is granted 
whether by the trial Court or by the Appellate Court in reversal of the 
trial Court’s order rejecting the application, the suit must be deemed to 
have been instituted against the added party on the date on which the 
application to add him as a party is made Otherwise, though an appli- 
cation might be made in time, by the ditatoriness of the Court or by the 
mancEvres of the opposite party or by a mistaken decision of the Court 
which had to be put right on appeal or revision, the order to which the 
jiarty applying was entitled might not be made until the suit had become 
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not introduce a new plaintiff within the meaning of this section— /inufcul 
Chandra v Chairman, Dacca Distriei Board, 32 C.W.N. 396 [309), A.i-R- 
1928 Cal. 485, 113 I.C. 24. Where the defendants in a suit were at 
first described as a firm doing business ; thereafter it was discovered that 
the defendants were a joint Hindu family doing business under that name, 
and accordingly the plaint was amended by substituting the names of 
members of the family for the firm's name, held that this was not a 
■case of addition of new parties but only of substitution of parties, and 
that the amendment did not affect limitation — Ram Prasad v. Sn’nn'as, 
27 Bom LR. 1122. AIR 1925 Bom 527, 00 IC 685. Where a suit 
was at first brought by one S as the “authorised manager of the Rajahs,” 
and subsequently at a time when a new suit would have been barred by 
limitation the Rajahs themselves were substituted as plaintiffs, it was held 
that the suit being the same, the change of parties did not affect the 
question of limitation— Suborfmi v. Cumar Ganoda Kant. 14 Cal 400 In 
a suit against a Railway Company to recover damages for loss of goods, 
the defendant was described in the title as “The Agent, B B. & C. I. Ry- 
Company," but the amount was claimed against the Railway Companv 
and not against the Agent The Railway Company Filed an objection that' 
the plaintiff’s suit could not lie as it was filed against the Agent. Held 
that there was only a misdescription in the title of the Railway Company, 
and that the plaintiff should be given leave to amend the title by omitting 
the word “Agent,” even though the period of limilatien had expired— 
Sarasrur Manujacturmg Co v B B. & C 1. Ry Co.. 47 Bom 785, 
25 Bom. L.R 513, A I R 1923 Bom 452 Where the suit was brought 

against the defendant described as “Agent, E. I Railway” and the Rail- 
way Company contested the suit considering itself to be the party sued, 
and no specific objection was taken that the proper party had not been 
sued, held that it was a case of misdescription which could be amended 
even after the period of limitation— Oopinim v Agent, E I. Railwav, 30 
C.W.N. 209, A.I.R. 1926 Cal 612, 94 1 C. 762 But where in a smt 
against the Railway Company, the plamtiK described the defendant as 
Agent of the Railway Company, and subsequently on objection being 
taken by the defendant to the frame of the suit, the plaintiff sought to 
amend the plaint by bringing the Company on record, and he stated that 
he all along intended to sue the Company and that in substance he sued 
the Company, held that it was not a case of misdescription, and that the 
amendment had the effect of adding a new party to the suit, and as 
jl was prayed for after the period of limitation, the suit was barred — 
Agent. B. N. Rv Co v. Behari Lai. 52 Cal. 733, 29 C.W.N. 614, 90 
I.C. 426, A.I.R. 1925 Cal. 716 (distinguishing and dissenting Irom 47 
Bom. 785). Where a suit was instituted against the “Agent, East Indian 
Railway Company” and a persona/ decree was sought against the Agent. 
and there was no suggestion in the plaint that It was sought to bind the 
Railnay Company by any decree that the plaintiff might obtain against 
the Agent, held that the plaintiff was not emiiled, after the period of 
limitation for the suit had expired, to amend ifag plaint by substituting 
the Railway Company for the Agent, as such i|^||^^e would have the 
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A.l.R. 1927 Mad. C93, 102 I.C. 444. R as owner ol certain land brourhf 
a suit for damages for loss of crops. The defendant ob|ccfed that V 
was a benumfijr for his uncle Thereupon the uncle was added i« a 
second plaintiff at a time when a Urge portion of the claim had teen 
barred. It was held that the first pUtnlill as benamidar had full r\r}> 
to bring the suit, because he fully represented In his own perir>n t’l 
the rights of the second plaintiff for whom he acted as agent all lU/rr^ 
^he addition ol the second plaintiff's name did not make any dlffercr.'e 
in the character of the suit and would not necessitate the dltmlttil tj 
the suit — Ravji v. Mahadeo, 22 Bom 672. 

A suit by a managing member of a folnt family will not be I iM' 
to dismissal on account of the other members ol the family being add'd 
as plaintiRs after the period of limitation, if the newly added merrbsri 
ratify the institution of the suit by the managing member — 
Sadulta Khan v. Bfiana Afaf, 58 P R. 1882. 

213. Aclion in fort:— In suits upon a contract, ajj 
having the same ause of action must sue ioinily, and if one of them h 
aidded after the period of limitation the whole suit wll) be barred. 

this rule will not apply to actions in (orf in which several perw^rs 
been damnified by the same tortious act Therefore, where a t\i'{ 
compensation far illegal distraint was brought by one of two peri/y^ 
jointly entitled to the crops distrained, and the other person was 
as a plaintiff after his claim was barred, it was held that the whole '%'/• 
was not barred but the first plaintiff was entitled to compcntatlr/n as Ui 
as he was Injuriously affected by she illegal distraint— /egdeo v. Podgrgti 
25 Cal 285. %'here the defendants were first made defendants as w.'i 
and legal represenutives of the deceased lort'feasor. but were dlschar^*,; 
and the estate of the deceased was nude defendant, but there being (c 
administrator to the estate of the deceased, the sons were again reintv<>{ 
as defendants, held that (be suit must be deemed to have been ^ 
on the date of the re-instatemcnt— Havch Shah v. Shaikh palnda Khr 
31 C.W.N 174 (P.C.), 96 I.C. 887, A.1 R. 1926 P.C. 88. ' ' 

214. Application by parly— Delay of Courl — Iflhe|J-I'^, 
cation for addition ol parties is mads within the period of limitation, fc-p- 
the order of the Court allowing the addition of parties is pa«ed a/ttr fot 
period, the date of the application will be regarded as the dat- of alf 

of the new panics, and the applicants will not suffer by reason <A 
delay of the Court— PenkrwAna » Rarzatai, 17 Bom. 29 
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time-barred — South Indian Industrials Ld. v. Narasimha, 50 Mad. 372,. 
A.l R. 1927 Mad. 468, 100 1 C. 680 

215. Amendment of plaint, correction of misdescrip- 
tion, etc. This section is not intended to apply to a case m which' 
the ground on which the original defendant is sought to be made liable 
is merely shifted, without new persons being introduced as defendants — 
Saminatha v. Muthayya, 15 Mad 417. Thus, where a plaint is amended 
without any persons being newly included as defendants, this section* 
does not apply, and the date of the original presentation of the plaint 
is the date of the suit — Afohim Moftun v. Bungsi, 17 Cal 580 (P.C.). 
For instance, a suit was brought for the recovery of amounts alleged to- 
have been spent by the plaintiff (ex-shebait) in protecting the debutter 
estate, and the defendant (who had been appointed receiver of the debutter * 
estate) as well as all other possible claimants to the office of shebaiL 
were made parties. The defendant was sued both in his capacity as 
receiver and m his personal capacity, but the Court directed an amend- 
ment in the plaint so as to raise directly the question as to which of ' 
the claimants was at present entitled to the office of the shebait and should" 
represent the estate, and the defendant being found to be entitled to the 
office of shebait was Impleaded as shebait; it was held that the amend- 
ment did not alter the nature of the suit and the defendant was not~ 
brought on the record as a ‘new defendant' within the meaning of this, 
section— Peary v. Narendra, 37 Cal. 229 (P.C.), affirming 32 Cal. 582. 

A suit was at first brought against an idol 'under the servarakarship of' 
Basdeo Prosad.’ But on objection being taken by the other party, the* 
plaint was amended by describing the defendant as 'Basdeo Prosad, 
Sarvarakar of the idol.’ This amendment was made after the period of 
limitation. Held that such an amendment would not have the effect of 
introducing 'a new party into ihe record, and no question of limitation 
would arise — Bodhl Rai v. BoJdeo Prasad, 33 All. 735 (F.B ). In a suit* 
by a Hindu reversioner to recover property after the widow's death, the 
plaintiff, in the original plaint, stated that he claimed title through his 
father, but subsequently amended hts plaint by saying that he claimed" 
title through his unde. Held that it was not essential that the plaintiff 
should have named any intermediate reversioner through whom he claimed 
title, and as there was no substitution or addition of a new plaintiff, the 
amendment of the plaint after the period of limitation did not bring this 
section into operation — Bishesftor v. Hira Lai, 19 O C. 221, 36 I.C. 941. 
Where the plaintiff in the original plaint did not say that he was suing 
on behalf of a Company, and on objection being taken by the defendant, 
he agreed that the decree should be In favour of the Company, and 
prayed that the plaint be amended so that the suit might proceed as 
being Instituted on behalf of the Company, it was held that this was 
not a case of adding a new plaintiff, for the plaintiff was already on 
the record, but the amendment simply made clear the capacity in which- 
the plaintiff Instituted the suit — AIutAokrisfina v. Ra/am Aiyanger, 30' 
M L J. 57, 33 I.C. 357; Rafam v. Aluthukrishna, 16 M.L.T. 251, 25 I C. 
W5. Where the plaintiff originally sued in his personal capacity, and' 
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subseouenti)' the plaint uas amended so as to show that the plaintifi sued 
on behalf of himself and as sbebait. the amendment did not amount to 
an addition or substitution of a rew plaintiff— Kuarmani v Wasif, ID 
CW.N. 1193, 23 I.C. 813 The plainilfl sued within the period of limita- 
tion in his personal capacity for a certain sum of money alleged to have 
been realised by the defendant from the plaintiff's tenants, but after the 
expiration of the period he prayed to he permitted to sue also as an 
administrator to the estate of the deceased proprietor. Held that there 
was no change in the ‘person’ and that the suit was not barred by 
limitation— iVatj Kumar v. Htsheazany. SI Cal. 845, 79 I C. 403, A l.R. 
1925 Cal. 419 

If the amendment of the plaint as to the capacity in which the 
plemtifl »as suing introduces a totally new case, this section will apply, 
and the plaintiH will be deemed to be instituting the suit when he seeks 
to mave the amendment. Thus, the plaintiff brought a suit against the 
defendants in 1914, alleging that he was a partner with the defendants 
up to June 1910 and asking for an account. The defendants pleaded that 
the plaintiff was not a partner but a servant remunerated by a share of 
'ths profits and that the plaintiff retired in 1905. In the Court of appeal, 
the plaintiff-respondent for the first time prayed that he might be allowed 
to amend his plaint on the footing that he was not a partner but a 
servant as alleged by the defendants It was held that having regard to 
the stage of the case In which the amendment was asked for, and the 
nature of the amendment ,it could not be granted, on the ground that 
the amendment introduced a totally different, new and inconsistent case . 
and that if the plaintiff were to institute a fresh suit on the date the 
amendment was asKed for on the basis that he was a servant, the new 
suit would be barred by limitation— KaWas v Draupadi 22 C W N 104. 
43 IC. 393. 

This section only applies to new plaintiffs and defendants made parties 
personallv and does not apply where the same legal person remains the 
plaintiff or defendant but that person has been sued by a wrong name 
or through a wrong representative. Thus, where a suit was brought 
against a Municipal Committee in the name of ns Secretary, whereas it 
ought to have been sued in the name of Its President. a.nd an application 
was made to substitute the name of the President at a time when a 
new suit would have been barred, hc!d that this amendment did not 
amount to a substitution of n new defendant — Afunni Kasundhan v Croake, 
2 All. 296 Where a suit was brought by the manager in the name of 
the firm, the plaintiff being described as •’the firm of K S by its 
manager S S. ” and the names of the partners were afterwards substituted 
for the name of the firm, ft was held that the case was one of misdescrip- 
tion and not of misiomder, and did not fall under section 22 — Kaslurchand 
V. Sagarmal. 17 Bom. 413 Where a suit was instituted m the name 
of the Chairman District Board’ as plaintiff, but in the Appellate Court 
the plaint was amended by describing the plaintiff as “the District Board,’’ 
held that the plaintiff being all along the District Board Itself, the amend- 
ment was merely in respect of the desenption of the plaintiff, and did 
L 14 
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not introduce a new plaintiff within the meaning of this section — Aniikul 
Chandra v. Chairman, Dacca Disfricf Board, 32 C W.N. 396 (399), A.I.R. 
1928 Cal. 485, U3 I C. 24. Where the defendants in a suit were at 
first described as a firm doing business; thereafter it was discovered that 
the defendants were a Joint Hindu family doing business under that name, 
and accordingly the plaint was amended by substituting the names of 
members of the family for the firm’s name, held that this was not a 
case of addition of new parties but only of substitution of parties, and 
that the amendment did not affect limitation — Ram Prasad v. Srimvas, 
27 Bom. LR. 1122, A.I.R 1925 Bom 527, 00 I.C 685 Where a suit 
was at first brought by one S as the “authorised manager of the Rajahs,” 
and subsequently at a time when a new suit would have been barred by 
limitation the Rajahs themselves were substituted as plaintiffs, it was held 
that the suit being the same, the change of parties did not affect the 
question of limitation— 5abodini v. Cumar Ganoda Kant, 14 Cal. 400 In 
a suit against a Railway Company to recover damages for loss o{ goods, 
the defendant was described in the title as “The Agent, B. B. & C, I. By. 
Company,” but the amount was claimed against the Railway Companv 
and not against the Agent. The Railway Company filed an objection that 
the plaintiff’s suit could not lie as It was filed against the Agent Held 
that there was only a misdescription in the title of the Railway Company, 
nnd that the plaintiff should be given leave to amend the title by omitting 
the word VAgent." even though the period of limitation had expired — 
Sarasour Alanu/ccturing Co. v B. B. S C. J. Ry Co., 47 Bom 785, 
25 Bom. L.R 513, A.I R. 1923 Bom 452. Where the suit was brought 
against the defendant described as “Agent, E. I. Railway” and the Rail- 
way Company contested the suit considering itself to be the party sued, 
and no specific objection was fa*:en (hat the proper party had not been 
sued, held that it was a case of misdescription which could be amended 
even after the period of limitation— Conimm v. Agent, E-1. Railwav, 30 
C.W.N. 209, A I.R. 1926 Cal. 612, 04 I C. 762. But where m a suit 
against the Railway Company, the plaintiff described the delendant as 
Agent of the Railway Company, and subsequently on objection being 
taken by the defendant to the frame of the suit, the plaintiff sought to 
amend the plaint by bringing the Company on record, and he stated that 
he all along intended to sue the Company and that in substance he sued 
the Company, held that If was not a case of_misdesenplion, and that the 
amendment had the effect of adding a new party to the suit, and as 
It was prayed for after the period of limitation, the suit was barred— 
Agent, B. N. Rv. Co. v. Behart Lai. 52 Cal 733, 29 C.W.N 614, 90 
I.C. 426, A I.R. 1925 Cal. 716 (distinguishing and dissenting from 47 
Bom. 785). Where a suit was instituted against the “Agent, East Indian 
Railway Company” and a pmonaf decree was sought against the Agent. 
and there was no suggestion in the plaint that it was sought to bind the 
Raiinay Company by any decree that the plaintiff might obtain against 
the Agent, held that the plaintiff was not entitled, after the period o! 
limitation for the suit had expired, to amend the plaint by substituting 
the Railway Company (of the Agent, as such amendment would have the 
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effect of substituting a new defendant — E. I. Ry. Co. v. Ram Lakhan, 
3 Pat, 230, 78 I.C, 312, A.I.R. 1525 Pat 37 ; Stnehi Ram Behari Lai v. 
Afcnt £. /. Ry. Co., 2 P.L.T. 679. In a plaint filed against two com- 
panies, the defendant companies were described as ‘'the I. G. S. N. & 
Ry Co , Ld and the R. S Navigation Co. Ld., by their iomt Agent, 
A E. Rogers.” .Mr. Rogers filed a written statement that the suit was 
not maintainable against him. Mr. Rogers then retired from the services 
of the two companies and left the country At the trial of the suit the 
plaint was amended by expunging the name of Mr. Rogers. Held that 
tne suit was not at first properly framed, and that it must be taken to 
have been insnmted against the two companies on the date when the 
plaint was allowed to be amended—/, C. S. N. 6 Ry. Co v Lai Mohan 
Saha. 43 Cal. 441, 22 C.L.J. 241. 31 I C 35 

Vt’here the suit was originally brought against a ‘Company’ and the 
plaint was amended by bringing the individual partners of the Company 
on the record, the section was held to have no application as there was 
Virtually no addition of netv defendants but merely the correction of 
misdescription— Pftfgi v Maincll. 7 All. 281 In the plaint in a partner- 
ship suit two defendants were described as Joharmull ManmuII, end the 
plaint was subsequently amended by substiiuimg tha words ‘‘Joharmull 
Khemka and ManmuII Khemka,” held that such an amendment would 
•not amount to a substitution of new parties, but it was an amendment 
merely for the purpose of more clearly describing the parties who were 
already before the Court Sec 23 would not apply to the case — Scodoyat 
V. Joharmall, 50 Cal 549, 75 I C 81 In a suit to recover a debt due 
to a Company which had gone into liquidation, the plaintiff was at first 
described m the plaint as “The Official Liquidator, Himalayan Bank 
Limited in Liquidation ” Afterwards the plaint was amended and the 
plaintiff was described as “The Himalayan Bank Ltd in Liquidation, 
plaintiff ” This amendment was made after the period of limitation had 
-expired ; it w’as held that the amendment did not introduce a new plaintiff 
into the suit so as to let in the operation of this section— Aluftammad 
V. Htmala’.an Bank, IS All 198, F B (overruling Ghulam v. Himalayan 
Bank, 17 AIL 292). Similarly, where the defendant v/as wrongly described 
as Mr. P. J. Forbes,’ but after the period of limitation the mistake was 
corrected and 'AIiss P J Forbes’ was substituted, it w’as held that the 
suit was not barred by limitation since the mistake was a clerical one, 
and the case was merely one of misdescription— v Forbes, 32 
I C. 872 (Cal ) Where two sons were placed on the record as the 
heirs of their deceased father, and subsequently it transpired that ihe 
father did not die intestate, but left a will appointing one of such sons 
his executor, and the record was altered after the expiration of the 
period by placing that son as executor instead of as heir, it was held 
that the change in the record was not an addition of a new defendant — 
Prosunno v Mahabbarat, 7 C W N S75 The widow of a deceased 
person was appointed administratrix until her eldest son should attain 
majority, and a suit was instituted by the widow, after the eldest son 
liad attained malority, under a bona fide belief that she was competent 
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to sue as administratrix ; hut on discovering her mistake she prayed that 
her three sons should be substitated as plaintiffs, and the substitution 
was made at a time when the suit if instituted would be barred by 
limitation , it was held that this was not an addition of new planitiRs 
within the meaning of this section — ^Afis/anni v. Sarat Chandra, 20 C.W.N. 
49, 22 C.L.J. 279, 29 I.C. 680. 

Where a suit was brought on behalf of a Devasthanam m the name 
of a trustee who was not entitled to represent the idol, the amendment 
of the plaint by placing the name of the right trustee on the record does 
not affect the suit. The principle is that when the cestui que trust (here 
the idol) is substantially on the record of a suit from the beginning, the 
rectification of the original improper representation cures all original 
technical defects with effect from the date of the institution of the suit, 
and the rectification cannot be treated as an addition of a new party 
under this section — Subramama Atyar v. Subba Naida, 25 M.LJ 452, 
21 I C. 421. 

216< Addition of parties by Court ' — A Court in joining 
parties under sec. 32 of the C P. Code. 1882 [O. 1 r. 10 (2). C. P. 
Code, 1908] is bound by the provisions of sec 22, Limitation Act, and 
cannot disregard any question of limitation in respect of the suit itself 
as affected by such joinder— /mam AH v. Baiinath. 33 Cal 613 ; Ram 
Ktnkar v. Akhil Chandra, 35 Cal. 519 F.B. (overruling Fakera v. 
Aztmunnisa, 27 Cal 540 and Grish v Dwarka, 24 Cal. 640 and virtually 
overruling 12 Cal 642 also) ; Jmamuddin v. Liladhur, 14 All. 524. 

217, Assignment and devolution —See sub-section (2). 
Where the added plaintiff or defendant derives his title from the original 
plaintiff or defendant by an assignment or devolution pending the suit, 
he will not be treated as a new pbintiff or defendant, and the case is 
merely one of continuation of the original suit without any change in the 
date of the institution— FuffcA Muhammad v. Said Ahmad, 3 P.R. 
1907; Meyappa Chelty v. Sabbramania. (1916) 1 M.W.N 455, 20 C.W.N. 
833. 35 I.C. 323 (P.C.) , Sopuf Smgh v Imnt Tenari, 5 Cal 720; 
Arunachella v Orr. 40 Mad 722, Canpal v, Adarji, 3 Bom. 312 (321) 

The only sort of devolution of Interest contemplated by section 22 
of the Act of 1877 was devolution by death ; and therefore where in a 
suit instituted within time, the plaintiff assigned over his interest, and 
the assignees were substlnifcd on the record m place of the original 
plaintiff after the period of limitation had expired, the suit was held 
to be barred, for the assignees were considered as new plaintiffs under 
the section— Haral: Chand v. Dcomtlh, 25 Cal. 409 ; Abdul Rahman v. 
Amirali, 34 Cal. 612 (F.B.). But now sub-scction (2) not only contem- 
plates cases in which devolution o! Interest takes place by death but it 
extends to oil cases of dewiathn mciuding cases of assignment. 

218. Addition of parlies in oppeal :— Addition of parties in 
appeal is governed by O XLl. r. 20 of the C P. Code. When a Court 
takes action under this rule, no question of limitation can arise— Gfl/rj/ 

V. Couri. 18 O.C. 90 ; hialhi Lai v. Laid. 9 A L J 410, 14 I C. 35. 

This section applies only to plaintiffs and defendants, not to appellants ' 
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■and respondents, as there is no Act which makes the former terms include 
the latter. Therefore, where a party to a suit is not made a respondent 
to an appeal, and the Court orders him to be made a respondent under 
sec 559 C. P. Code, 1832 (O. 41, rule 20, C P. Code, 1908), he cannot 
<)b;ect that the time for appealing against him has passed and that no 
relief can be granted as against him— Alanfcitj'fl v. Baroda Prosad, 9 Cal. 
355 ; Sohna v. Khaluk Singh, 13 All. 78. Where the liability of two 
defendants was lolnt, and the plaintiO by an oversight appealed against 
the first defendant only, and the second defendant was made a respon- 
dent after the time allowed for appealing against him had expired, it 
was held that section 22 did not bar the appeal, even so far as it affected 
the second defendant. The appellate Court can add or substitute new 
appellants or respondents even after the expiry of the period of limitation 
— Court of Wardt v Caya Prosad, 2 All. 107 In /?an/it Singh v Sheo 
Prosad, 2 All. 487 the Judges, while holding that the appellate Court is 
competent to add a respondent to the appeal, have laid down that the 
appellate Court is not competent to pass a decree against such added 
respondent if the appeal with reference to the date of the addition of such 
respondent is barred under section 23 of ihe Limitation Act. 

219. Transposition of parly A party transferred from 
the side of pro forma defendant to that of the plaintiff is not a new 
party to whom the provisions of sec 23 (I) will apply, and the suit can- 
not be deemed to be Hied on the date of such transposition The 
original date of fliing is the material date for the purpose of limitation— 
Dwarkanath v Monmohan, 19 CWN 1369, 30 I C 34 , Nogendrabah 
V Tarapada, 35 Cal 1065 . Husainara v Rahmannessa, 38 Cal 342 ; 
SIC. 837; Alunicipal Council v Vcercperumal, 28 MLJ 147, 28 I.C. 
45 , Khadir Moidecn v Rama, 17 Mad 12 , MooJehand v Bhup Singh, 
3 Luck. 241. 105 I C. 473. AIR 1927 Oudh 484 . fibanli v Gokool. 
19 Cal 760 Sub-section (1) will not apply where a defendant who 
■was made such by the plaintiff at the time of the institution of the suit 
is transferred m that suit as a co-plainiiff— f?a kishore Lai v. Alam, 
A.I.R. 1926 Pat. 28, 90 I C 82 But where defendant No 1 executed a 
promissory note in favour of defendant No. 2, a benamidar for the 
plaintiff, and the suit by the plaintiff not being maintainable indepen- 
dently, the defendant No. 2 was transposed to the side of the plaintiff, 
and lOined as a co-plaintiff, at a time when the suit was barred, held 
that the transposition amounted to brining a new suit, and as it was 
made after the period of limitation, the suit must fail See Ram Das v. 
Chhota Lai, 9 P.L T 238. A 1 R 1928 Pat. 24, 104 I C 526 


23. In the case of a continuing breach of contract 
and in the case of a continuing 
and’wong*?^ breae «» ^vrong independent of contract, a 
fresh period of limitation begins to 
run at every moment of the time during which the breach 
or the wrong, as the case may be, continues. 
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The object of this section is to prevent multiplicity of suits anti to 
enable one action to be brought for all loss suffered during the uhole 
period the breach continued. The person damnified is not obliged to 
bring successive suits for damages but can trait and bring an action cnee 
for all at the end of tbe term when there is no possibility of future 
performances — Secy, of Stitc v. Venlayya. 40 Mai. 910 (920, 921). 

220. CoDlinnins breach : — A breach of a covenant for quiet 
possession Is a continuing breach, and a suit on such breach of covenant 
would not be barred so long as the breach continues — f?j/n Bila r. 
KrishnsToi’ Ramchandra, 2 Bom. 273 (293). A breach of a covenant to 
repair is a continuing breach, because the covenant is broken eveiy* day 
the premises are out of repair — Spoor v. Green, L.R. 9 Ex. 99 (III). A 
lessee allowing rooms to be used contrary to a covenant. ti hen he might 
have prevented such user, commits a continuing breach of contract — 
Doe de Amkler v. IVoodbridge, 9 B. it C. 376. 

^There contrary to the terms ol an agreeinem the defendant built fcds 
oth so as to cover up a gutter. It was held that tbe continuance of the 
otfj was a ccntiauing breach of contract — Ladskchand v. Setha, I£92 
P. J. 299. By a family amngement A agreed with B to refund to N the 
price of certain property sold by A to N of which a share belonged to B 
and of uhich B was pat into possession under tbe arrangement. A haring 
died without having paid tbe money, N obtained a decree against B for 
possession of a part of such property. Five years after N’s suit, a suit 
was brought by B’s represematives against A’s representatives for 
damages for breach of the agreeroem. Held that this suit eas not barred 
by Uaitation, as the breach was a continuing one and had not ceased 
even then — Imdad AH v. .Vi/jhjt Alt. 6 All. 457. VThea one of the 
parties to a contract renders the performance thereof impossible, there 
is a continuing breach of contract ihroughcut the uhole of the contract 
period, and the suit may be instituted within three jears from the 
expiry of that period — Gormnirft v. Secretin- of State, 16 P.R. 1699 
A suit for partition of a house »-as brought in 1905. The suit was com- 
promised, the defendant agreeing to transfer his interest to the pbintuff 
for a consideration, and the suit was dismissed. Tbe agreement «3s 
not carried out and a second suit was brought for partition. Held that 
the right to partition was a continuing right, and the breach of the agree- 
ment was a continuing «TonR. The second suit uas cot therefore barred 
—7. C. Makherji v. Af:nl Beg. 37 AIL 155. 27 I C. 694. 

This section refers to cases of eoniinains breach of contract, and not 
to cases of socccssiVc breaches of contract. Thus, where the purchasers 
of certain bnd agreed to pay the venders certain fees annually in respect 
of such bnd and agreed that in default of payment the vendors should be 
entitled to the proprietary possess-on of a certain quantity of the said 
bnd, a suit by the vendors for possession of such quantity of such land 
upon default of paj-raent of the fees by the purchasers mast be brought 
within 12 years (Art. M3) from the date of the first default, and this 
section did not apply, because the obligation created by the agreement was 
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not of a continuing nature, but was of fl recurring kind and could admit 
only of a series of successive breaches — Dhoiraj v. Gulshan, 4 All. 
493 (496). 

221. Continuing wrong The construction and occupation 
of a balakhana by the defendants over the mosque of which they were 
mutnallis, for the purposes of private residence is a continuing wrong, 
so that a fresh period of limitation begins to run at every moment of the 
time during which the wrong continues— ilfaftammci Ahmad v Muham- 
mad Fatal. 31 P.R. 1917, 39 1C. 116. Every fresh appropriation of the 
Income of a property by one co-sharer to the exclusion of the other co- 
sharers is a continuing wrong giving rise to a fresh cause of action to 
those co-sharers for a suit for a declaration of their rights — Harnam Singh 
V. Makhan Stngh. 21 P L.R. 1918, 44 I.C. 31. An infringement of a 
trade mark is a continuing wrong, and a fresh cause of action arises de 
die in diem so long as the infringement continues— AMuf Salam v. 
HamtduUah, 97 P.R. 1913, 15 I.C. 116. A trespass trpon immoveable 
property is a continuing one, and the owner may sue the trespasser for 
compensation within three years of the termination of the trespass — Nara- 
simma v. Ragupathi, 6 Mad 176. Acts of trespass committed by the 
defendant over the plaintiff's land when the defendant has not acquired 
an easement for passing through plaintiff’s land, constitute a continuing 
wrong giving rise to a recurrent cause of action— Sftco Pro$ad v Manger, 
12 A L.J. 1150, 25 I.C. 185 The Interference with the right of irriga- 
tion of a person is a continuing wrong within the meaning of this section 
— /Ctfrtia V Narain. 177 P.'*' R 1918, 50 I C 299 An obstruction 
caused by defendant to the Immemorial egress of the plaintiff’s rain- 
water over defendant's land is a continuing wrong and the plaintiff’s 
suit for removal of the obstruction is protected from limitation by the 
express provisions of this section— Punfu v Bji Kuvar, 6 Bom 20. 
Vt^here the defendant has not acquired an easement to dram his water on 
the plaintiff’s land or roof, the construction of a dram by the former 
on the latter’s land or roof is a continuous wrong giving rise to a 
continuous cause of action— f?amp/iuf v. Mtsree, 24 W R 97 ; Nur 
Muhammad v Gouri Shankcr, 2 Lah L J 463, 58 I C 1003. An obstruc- 
tion to a watercourse is a continuous wrong as to which the cause of 
action is renewed from day to day so long as the obstruction continues — 
Rairup V Abdul. 6 Cal. 394 (PC) The obstruction by the defendant 
of a channel through which water 6owed from a natural stream into 
the plaintiff’s land ts a continuing wrong, even though the stream had 
not a continuous flow and was dry for the greater part of the jear — 
3foftanfft Krishna Dayal v Bhawant. 3 P L J 51 (59), 43 I.C 235. 
Where the right of a superior riparian proprietor to have the drainage 
water from his lands permitted to flow off m the usual course, was 
obstructed by the defendants (lower riparian proprietors) by blocking up 
the stream, it nas held that their act was actionable whether special 
damage had or had not occurred, and so long as the obstruction continued, 
there nas a continuous cause of action from day to day— Subraman/ya 
V. Ramcfiandra. I Mad 335; Kasisiear v. Annoda Prasad, 22 C.W.N. 
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€C6, 41 I.C. 863 Infringement of a right of way is a continuous wrong 
giving rise to a cause of action from day to day— Soo/un v. Shamed, 1 
C.W N. 96, Nirode v. Bharat, 2 I.C. 410; Nazim v. IVaziduIla, 29 I.C. 
385, '21 C.LJ 640. The disturbance of a right of ferry is in the nature 
of a nuisance and a continuing wrong within the meaning of this section — 
NUyahari v. Dunne, 18 Cal 652 

Wrongful attachment before iudgment, 'if the attachment continues 
for any length of time, will be a continuous tort, and a suit for damages 
for such act will be governed by this section — Sura/nfal v. Maneckchand, 
■6 Bom L.R. 704. But the Allahabad High Court is of opinion that a 
wrongful attachment before judgment is not a continuing wrong, as the 
wrong is complete as soon as the property fs seized. That the intention 
of the Legislature is not to make section 23 applicable to such a case is 
indicated by comparison with Arts. 19 and 42 under which limitation 
runs from the date of cessation of the wrong — Ram Narain v Umrao, 29 
All 615 (6f8) The same view fs taken by the Aladras High Court in 
Pannaji v Senaii, 53 Mad 621. A.I.R 1930 Mad 635 (637), 126 
I.C. 721. A wrongful attachment of properly by a Magistrate under 
section 146, Cr. P. Code is a continuing wrong during the time that the 
attachment continues— Bro/endrj v. Saro/tni, 20 C.W.N. 481. 22 C:L.J. 
283, 31 I C. 242 (dissenting from Ra/ah of Venkafagiri v. IsakapaUt, 26 
Mad 410); Panna Lai v. Pancha, 49 Cal. 544 In Madras, however, 
It has been held that such an attachment is not a continuing wrong, as 
the attachment is not a zvrong. and the period of limitation for a suit 
for declaration of title runs from the date of attachment— Bn/ah of 
Vcnkataglri v. Isakapath. 28 Mad 410 (416) In a Nagpur case also it 
has been held that where it is not known whether it was the plaintiff 
or the defendant who was guilty of interference with possession which 
led to the proceeding under Ch XII of the Cr. P Code, all that one 
can say as to what led the Magistrate to take possession is that It is 
either his inability to decide who was in actual possession or his decision 
that no party was in possession, and that neither of these can be said 
to be a ‘wrong’ by the defendant; hence there was no continuing ‘wrong’ 
within the meaning of this section during the period of attachment — 
Ycknalh v. Bahia, 20 N,L.R 195. A I.R 1925 Nag. 236. 85 I.C. 631. 

Where the mortgagee in possession who Is bound by the terms of the 
mortgage-deed to pay the Government revenue due on the land neglects 
to do so, and the mortgaged land is sold, he/d that there is a breach o! 
the covenant, and the breach is a continuing one. The reason is that by 
the terms of Order 34, rule 7 of the C P. Code of 1908, the mortgagor 
on payment of the mortgage-debt is entitled to be put in possession of 
the mortgaged properties, and this obligation is a continuing obligation 
on the mortgagee which cannot cease so long as the right of redemption 
is nor barred; therefore the mortgagee’s failure to put the mortgagor Jn 
possession of the land after redemption, by reason of the land being sold, 
amounts to a continuing breach of covenant— 5iva Chidambara v 
A'amafeft/ Ammal. 33 Mad. 71. A calingula was constructed by the 
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Gowrnmcnt for the purpose of reducing the fiow of water into a tank 
through a channel The necessary effect of the calmgula would have 
been to cause the water diverted from the channel to flood the plaintiff's 
land. To obviate this, a small drainage channel was formed by Govern- 
ment to cany off the surplus water. Plaintiff contended that the drainage 
■channel xias not sufficient to carry off the water and that the water which 
flowed over the calingula stagnated on his lands and made ihena unfit 
for cultivation. He prayed for a mandatory injunction directing that the 
calingula be blocked up The defendant pleaded limitation Held that 
the injury was a continuing one and that the suit was not barred by 
limitation — SanJLaffliitdivtfiu v. Secretary o/ State, 2S Mad 72. 

222. Suit for restitution of conjus^i rights —The refusal 
of a wife to return to her husband, and allow him the exercise of con]ugal 
rights, constitutes a continuing wrong giving rise to constantly recurring 
■ccuses of action— Bai San v Sanfcto. 16 Bom 71-J, Hcmchand v. Shiv. 
16 Bom. 715 (note); Binda v. Kaunstha, 13 All i28- 

Arts. 34 and 3o of Act XV of 1877 required a suit for the recovery 
of wife or for the restitution of conjugal rights to be instituted within 
two years from the' date of demand . but as the personal law of Hindus 
?nd Muhammadans does not require an antecedent demand m such suits. 
Articles 34 and 35 could not apply to those suits. The limitation appli- 
cable to those suits was held to !:« Article 120 read with section 23, so 
(hat those suits were practically exempt from the bar of limitation — 13 
All. 126 Articles 34 and 35 have been omitted from the present Act, 
so that those suits are now totally saved from limitation See notes after 
Article 35 

But a suit for dissolution of marriage or for a declaration that a 
divorce had taken place between the parties is essentially different m 
cause of action from a suit for restitution of conjugal rights Section 23 
has no application to the former kind of suns— AW Hamidallah v Fakhr 
Jahan. 65 I C. 452. A I R 1922 Oudh 109 

223. What are not continuing breaches and wrongs : 
— ^Where a lease granted for the reclamation of certain jungle lands 
provided that the lessee should hold (he lands rent-free for six years, 
end that in the beginning of the 7th year he should cause the lands to 
be measured and a settlement of rent made in respect of reclaimed lands, 
failing which the landlord would be entitled to possession, held that 
the per/od o! hmitsi>on Sot a salt by tiie iessoF !er ejecuaes! on ihe 
ground of lessee’s failure to comply with the above-mentioned provision 
ran (Art. 143) from the lessee's failure to cause the measurement, and 
ihere was no continuing breach of contract under this section, because 
when the tenant failed to cause the measurement at the time prescribed 
’by the lease, the breach was romylete — Goohi Sheikh v Afutftcivson. 
11 C.W.N. 661 (663). Where the suit is for ejectment of the defendant 
from a specific field, the fact that that field has been recorded as part 
of a thoroughfare and shamilelti-defi does not bnng the suit under sec. 23 
—Aehar Sin^h v. Badhaua. 124 PR. 1912, 15 1 C 285 (286). 
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Upon failure to pay the principal and interest secured by a bond on 
the day appointed for such payment, a breach of the contract to pay 
is at once committed, but the fact that no payment is subsequently made, 
does not constitute a continuing breach — Mansab Ali v. Guhb Chand, 
10 All. 85; Bhagwani v. Daryao, II All. 416. Where a mortgage-deed 
provided that interest should be paid annually and that on failure of the 
payment of any year’s instalment the mortgagee should be entitled to 
take possession, the mortgagee’s cause of action accrued on the first 
failure to pay interest, and there was no continuing breach of contract — 
Achhar flfaf v. Hukman, 28 P.R 1897. A clause in a xvajib-ul^rz of 
a village ran as follows • “If a resident of this village shall leave his 
residence and go to and settle in another village, he shall not be entitled 
to a cultivation and possession.” Held that though it should be treated 
as an agreement betv, een the proprietors on the one hand and the tenants 
on the other that the abandonment by a tenant of his residence in the 
village and his settling elsewhere involved a forfeiture of the lease, still 
it was not an agreement capable of continuous breach within the meaning 
of this section, and the period of limitation (under Art. 143) would run- 
from the time when the forfeiture was incurred or the condition was 
broken— Dfifjn Smgft v. Mcftan Singh. 180 P.R. 1883. 

An illegal distress or attachment of the tenant's crops by the landlord* 
is not a continuing wrong The wrong is complete and the cause of 
action arises on the date when the unlawful distress Is made— Pamu 
Sanyast v. Zemindar of fayapur, 25 Mad. 540; Venkaiaramier v. Paif/if- 
fings, 33 Mad. 655 But where the landlord detained the tenant's move* 
ables even after the attachment had been set aside, the detention was 
held to be a continuing wrong — Yamana Bat v. Solayya, 24 Mad. 339 
The Allahabad High Court lays down the general rule that wrongful dis- 
traint is always a continuing wrong which Is renewed every day that the 
distraint lasts and limitation runs from the dale on which the distrainr 
comes to an end— /fiabhu v. Batal. 45 All. 203, A.l R. 1923 All. 146. 
73 l.C. 299 

An inamdar gave his permanent tenant notice to pay enhanced rent 
or quit the land on a certain date, and more than 12 years after the date 
mentioned in the notice, sued the tenant to recover the enhanced rent 
or to eject. It was held that the suit was barred and that this section had* 
no application to the case— Copa/rao v. Mahadevrao, 21 Bom. 394 (396). 
No reason has been stated in the judgment, but it appears from the 
argument of counsel that the right to demand rent at the usual rate may 
be 3 recurring right giving rise to a continuous cause of action, but the 
claim to demand enhanced rent Is not a recurring right. 

A rtmafc or platform was erected by the defendant as an integral part 
of his building, and was in existence for about 50 years, but the land upon 
which the roti-jfc stood belonged to the Municipality. It was held that 
the Municipality lost their right, under Article M6A of this Act. to that 
portion of the land upon which the ronxik stood, and that section 23 had 
no application as there was no eonfinuin^ wrong, the injury being complete 
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on the erection of the rouviiL’; and the mere fact that Its eRect continued 
could not extend the time of limitation.— vlsntos/i Sadhukhan v. Corpora- 
tion of Cafcuffj, 28 C.L.J. 494, 49 I.C. 93. An encroachment on the 
highway is not a continuing wrong. As soon as the encroachment is 
made, the wrong is complete — Municipal Commissioners v. Sarangapani, 
19 Mad. 154 (157). Plaintins and defendants were loint owners of a 
courtyard. The defendants erected certain ehappars or thatched sheds 
in front of the plaintiffs’ house. Plaintiffs brought a suit for perpetual 
injunction directing the defendants to remove the thatched sheds and to 
restore the court-yard to its former condition Held that this section was 
inapplicable, in as much as the moment the ehappars were erected the 
injury complained of and sought to be removed by the injunction was com- 
plete, and there was no continuing iniury under this section — Lai Smgh 
V Hira Singh, 3 Lah.L J 128, 60 I C 20. Where the defendant threw 
sulphuric acid on the (ace of the plaintiff, the period of limitation for a 
suit for damages for personal injury (Art 22) ran from the date on which 
the sulphuric acid w’as thrown on the plaintiff, and the continuance of 
Its effects up to a later date resulting in loss of one eye did not make 
the wrong a continuing wrong within the meaning of this section— /l{>du//a 
V. Abdulla, 25 Bom L.R. 1533. A.l R. 1924 Bom 290 


Declaratory suit i— The principle of this section has no application 
to a declaratory suit {e.g . a suit for a declaration that properties impro- 
perly alienated are the subject of a trust), and there is no recurring cause 
of action for a declaratory relief— Afoulvi Md Fahimul v Jagut Ballabk, 
2 Pat 391 (403). A I R 1923 Pat 475. 74 I C 403. This section 
applies to a continuing wrong and not to a continuing right A declaratory 
suit under sec. 42, Specific Relief Act can be brought when the plaintiff’s 
title is denied by some person, and the denial itself gi\’es a cause of 
action for a declaratory relief • To such a suit, sec 23 of the Limitation 
Act cannot apply— Arisftna/i v. Anna/i. 54 Bom 4, 31 Bom L R. 1240, 
A.I.R 1930 Bom 61 (63), 124 I C 773 ft has been observed by the 
Calcutta High Court that a suit for a declaratory relief, except in cases 
specifically provided for by the Limitation Act [eg. Arts 118, 124) 
cannot be held to be barred so long as the right to the property m respect 
of which the declaration is sought (or is a subsisting and continuing 
right — C/iutrfcan v. Lolit Mohan, 20 Cal 906 (925). But this ruling has 
been disstmeil Irom m the Patna and Bombay cases cited above, as wtW 
as In Rajah of Venkalagiri v. JsakapalU, 26 AUd 410 (416). 


24. In the case of a suit for compensation for an 
Suit for cempenca- oct which docs not gIve rise to a 
I'S '°wiihLi°' IpS ““S' of aclion unless some specific 
damage. injury actually results therefrom, 

the period of limitation shall be computed from the time 
when the injury results. 


/ 
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/Ilustralion. 

A owns the surface of a field B owns the subsoil B digs coal 
thereout wilhout causing any immediate apparent injury to the sutface. 
hut at last the surface subsides. The period of limitation in the case of 
a suit by A against B runs from the Ume of the subsidence. 

224. Specific injury : — The principle of this section is this : 
Where the cause of action lies, not in a specific act or omission, but in 
the resulting damage, the statute runs from the time when the plaintiff 
sustains the loss — Whitehouse v. Fellowes (1861) 10 C.B.N.S 765 
Where an act is rightful m itself, Le., unless and until damage results 
from it to another, the right ot action is not complete and the time there- 
fore does not run until the damage — Roberts v. Read, 16 East 215. This 
section should not be construed to mean that if a suit for compensation 
for malfeasance or misfeasance arises out of some specific injury to the 
plaintiff's property, the case will be taken outside Article 36, and would 
fall under the residuary Article 120 The effect which this section causes 
m the operation of the statute of limitation Is not to extend or to restrict 
any period of limitation, but to modify the date or time from which the 
cause of action arises. That is to say, if a suit is for compensation for 
any malfeasance or misfeasance independent of contract, and not otherwise 
provided for, the limitation will be 2 years under Art. 36, and time will 
run not from the date of the malfeasance or misfeasance but from the 
time when the injury results— /agannafA v Halidas 8 Pat 776, 10 P.L.T. 
191, A.l.R. 1029 Pat. 245 (246). 

But where the wrongful act of the defendant itself gives rise to a 
cause of action, irrespective of any specific injury, this section does not 
apply Thus, where the defendant threw sulphuric acid on the face of 
the plaintiff, which resulted in the loss ol one ol his eyes, the act of the 
defendant was itself sufficient to give rise to a cause of action for damages 
for personal injury (Art. 22) as such an act was dearly punishable under 
the I. P. Code Time would run from the date when the act of throwing 
sulphuric acid was committed, and not from the date when the specific 
inlury (viz loss of eye) resulted — Abdulla v. Abdulla, 25 Bora.L.R. 1333, 
A.l.R. 1924 Bom 290. 

When a municipality caused subsidence of the plaintiff’s house by 
carrying on certain excavations in the subsoil and the plaintiff claimed 
damages, held that the right to sue accrued to the plaintiff not from the 
date of excavation or subsidence but from the happening of the damage 
caused by the subsidence which followed the excavations— DwarfcanafA 
V. Corporation of Calculla, 18 Cal. 91 (99). A second or further sub- 
sidence may give rise to a second cause of action. But as no suit lies 
v/iihout damage, If the second subsidence does not cause to the plaintiff 
fresh damage, such subsidence does not give him a fresh right to sue — 
n-.tarka Nath, supra. 

Each separate specific Injuiy constitutes a' fresh cause of action, and 
a separate period of limitation will run for each. Thus, if the defendant 
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excavates in his own land and thereby causes a subsidence in the plaln- 
tiR's, the person inlurcd ought to sue In one aci’qn for all the cftects, 
both existing and prospective, of that subsidence. But if ia consequence 
of the defendant not supporting the plaintiff’s land, another subsidence 
occurs some years afterwards, in consequent* of the same excavation, 
the plainliQ will be entitled to bring a second suit for the subsidence, 
and limitation will run from the date on which It occurred— Alifcficif v. 
Darfcy Main Cofffery Co., 14 QBD 125, on appeal, (1886) It App. 
Cas. 127. 

The illustration to this section is based on Backhouse v. Bonomi, 
(1858) 9 H L.C 503. 

25. All instruments shall, for the purposes of this 
Compuuiion ol tm. Acl, be deemed to be made with 

tn«nbaned in initru* e i ^ i 

Bienti. reference to the (_»regonan calendar. 

/lfut{r«>aon« 

(a) A Hindu m#k«a a promiasoty note beannB a Native date only, 
end payable four monthe after date. The period of limitation applicable 
to a luit on the note runa from the expiration of four months after the date 
computed aceordinf to the Crecoilan calendar 

(b) A Hindu makes a bond, bearing a Native date only, for the repay 
ment of money within one year The period of iimitation applicable to - 
Suit on the bond runs from the expiration of one year after date compute 
according to the Gregorian calci'dar 

225. Native dale * — In a simple unregistered bond, the dai 
for repayment of money was fixed as 30ih Chait 128C (11th April 1880 
The parties computed the time according to the Bengali Ca'endar, an 
30th Chait 1289 being a holiday, the suit to recover money on the bor 
was instituted on the 1st BaisaKh 1290 (13th April 1863) The suit w. 
held to be barred, time must be computed according to the Enghs 
Calendar and the suit ought to have been instituted within 1 1th Apr 
1883 (29th Chait 1289)— Deb Noroin v hhan. 13 C L.R 153 See als 
Dwarfcj V Ra}a Ram, 13 A L J. 486, 29 1 C 980 The plaintiff sued c 
a note bearing a native date, Ashad Vadya 13th, Shak 1799 (7th Augu 
1877), and containing a stipulation for payment of the money to th 
effect — “In the month of Kartic, Shak 1799, — that is to say. m foi 
months, — we shall pay in full the principal and interest ” The plan 
was filed on the 6ih December 1880 It was held that the period of foi 
months for repayment of the debt u'as to be calculated according to th 
Gregorian Calendar, that the mention of Kartic 1799 as the time for r< 
payment did not affect the question and the period of four raontl 
expired on 7th December 1877 (although that date corresponded wii 
Margashirsha Shudht 3rd), and that therefore the suit was not barred- 
Rang© v Dabaji. 6 Bom 83 There a deed was to operate (or 1 
years, and the parties meant it to run for 16 Tclegu years, held th: 
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notvithstanding the intention of the parties, the years must be deemed to 
be Gregorian Calendar years Section 25 is absolute and there is no 
saving of cases in 'which it appears on the face of the contract that 
lunar months were intended by the parties — Venkatasubrahmanya v. Bhira- 
vasM-ami, 53 M.L.J 447, 105 I C. 241, A.I.R. 1927 Mad. 917. A mort- 
gage bond was dated 8th Asar 1283 Fasli {14th June 1876) and the money 
was stipulated to be repaid in the “month of Jeyth 1289 Fasli, being a 
period of six years ’’ The last day of Jeyth 1289 answered to the 1st 
June 1882; but it was held that the period of six years from the date of 
the bond ended on the 14th June 1883, the time being calculated accord- 
ing to the Gregorian Calendar, and therefore a suit instituted on 12th 
June 1894 was in time — Latifanessa v Dhan Kunwar, 24 Cal. 382. 

If a starting point is to be calculated as so many months or so many 
years from a particular date, that point must be calculated according to 
the Gregorian Calendar. But if the starting point is otherwise fixed by 
the stipulation itself, as for instance where the intention was that the 
interest should be payable at the expiry of six months according to the 
Hindi Calendar, (that is to say on a particular date and not at the expiry 
of six months) and that the cause of action should arise on default, this 
section IS not applicable— ffojftan Lai v. Chowdhury Bashir Ahmed, 22 
A.LJ. 902, 82 I.C. 330, A.I.R. 1925 Ail. 138. 



PART IV. 

Acquisition of Ownership by Possession. 


26. (1) Where the access and use of light or air 

to and for any building have been 
peaceably enjoyed therewith as an 
easement, and as of right, without 
interruption, and for twenty years, 

and ^vhere any ^vay or watercourse, or the use of 
any water, or any other easement (whether affirmative or 
negative) has been p>eaceably and openly enjoyed by any 
person claiming title thereto as an easement and as of 
jight, without interruption, and for twenty years, 

the right to such access and use of light or air, way, 
watercourse, use of water, or other easement shall be 
absolute and indefeasible. 

Each of the said periods of twenty years shall be 
taken to be a period ending within two years next before 
the institution of the suit wherein the claim to which such 
period relates is contested. 

(2) Where the property over which a right is claimed 
-under sub-section (I) belongs to Government, that sub- 
section shall be read as if for the words “twenty years” 
the words “sixty years” were substituted. 

Explanation . — Nothing is an interruption within the 
meaning of this section unless where there is an actual 
discontinuance of the possession or enjoyment by reason 
of an obstruction by the act of some person, other fhqj\ 
the claimant, and unless such obstruction is submitted to 
or acquiesced in for one year after the claimant has notice 
thereof and of the f>erson making or authorising the same 
to be made. 


Illeitration. 

(a) A (uit U brought in 1911 for ebaiructmf • riffbt of way The 
defen<lant admiti the obstruction, but denies the nsht of way. The plaintiff 
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proves that the right was peaceably aud openly enjoyed by him. claiming 
title thereto as an easement and as of light, without interruption from 1st 
January IS90 to 1st January 1910. The plaintiff is entitled to judgment. 

(b) In a like suit the plainhff shows that the right was peaceably and 
openly enjoyed by him for twenty years The defendant proves that the 
plaintiff, on one occasion during the twenty years, had asked his leat e to 
enjoy the right. The suit shall he disirUssed. 

This section may be compared with section 15, Easements Act. 

226. Scope of section : — ^This section is concerned only "(vith 
the aeqatsilion of the easement, and does not purport to measure the 
extent of the right or to indicate the remedy by which a disturbance of 
the right is to be vindicated; for that recourse must be had to the 
English law— Pjui v. f?o6son. 39 Cal. 59 (76), 12 I.C. 60. 

227. Easement defined : — Seacon 4 of the Indian Easement? 
Act (V of 18S2) deffnes an easement as “a right which the o^iner or 
occupier of certain land possesses, as such, for the beneReial enjo>'meni 
of that land, to do and contmue to do something or to prevent and continue 
to prewnt somathing being done in or upon, or in respect of, 'certain 

other land not his ov.n 'Land* includes also things permanently 

attached to the earth : 'beneReial enjoyment’ includes also possible con- 
venience, remote advantage, and even a mere amenity ; and the expression 
•to do something’ includes removal and appropriation by the dominant 
owner, for the beneficial enjoyment of the dominant heritage of any part 
of the soil of the servient heritage or anv thing growing or subsisting 
thereon.” This definition of ‘Easement’ however will prevail only in those 
provinces (viz. Madras, C. P., Coorg, Bombay and U. P.) to which the 
Easements Act applies. The other provinces will be guided by the- 
definition given in sec. 2 of this Act. 

On the other hand, the present section and the one following as well 
as the definition of easement in sec. 2 will not apply to those pro\inces 
to which the Easements Act extends See sec. 29, sub-sec (4). 

228. Profit a prendre : — In Ind’a, it has been held that the 
word ‘easement’ as defined in sec. 2 has a much more extensive meaning 
than the w-ord bears in the English law and embraces what in English 
law is called a profit a prerdre. that is to say, a right to enjoy a profit 
out of the land of another. A prescriptive right of fishery is therefore 
an easement and may be claimed by any one who can prove a ‘use’ of it. 
that is, who can prove that he has of right claimed and enjoyed it without 
Interruption for a period of twenty years, although he does not allege and 
cannot prove that he is, or was, in posssss-cn and enjoyment or occupation 
of any dominant tenement— CAamfre v. Shib, 5 Cal- 945; Loknnth v 
Jahanh, 12 1 C. 305. 14 C.L,J. 572; H>U & Co. v. Sheorj/, 1 Pat. 674, 
64 I.C. 346, A.I.R. 1923 Pat. 5S. 

229. Air and light ' — ^The Indian law, unlike the English 
Prescription Act, places light and air on the same footing— Drift/ and 
London Bank v. Hen Lall, I4 Cal. 839 (85o). The only amount of light 
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for a dwelling house which can be claimed by prescription or by length of 
enjoyment without an actual grant, is such an amount as is reasonably 
necessary for the convenient and comfortable habitation of the house — 
Ibid (at p. 854), following Bagram v. Khettranaih, 3 B.L.R O C. 45 (46 ) ; 
Modhoosoodun v. Bissonath, 15 B.L.R. 361. The amount of light enjoyed 
during the period of prescription stioafd not be taken info consideration 
in measuring the amount of light to which the dominant owner is entitled. 
He does not obtain by his easemeni a right to all the light he has 
enjoyed. He obtains a right to much of it as will suffice for the 
ordinary purposes of inhabitancy or business according to the ordinary 
notions of mankind, having regard to the locality and surroundings — Jolly 
V. Kine, [1007] A.C. 1 ; Colh v. Home and Colonial Stores, [1904] A C. 
179; followed in Paul v Pobson. 42 Cal 46 (PC.) Where there has 
been an interference with ancient lights, no action can be maintained 
unless the comfort and convenience of the dominant premises has been 
a^ected considering their nature and locality, and the amount of light 
still left— Dcbendra v. Surendra. 31 C W.N. 419 (425). A.l R. 1927 Cal. 
345, 103 I.C 370 An interference with the access of light and air to 
plaintiff’s house, by building on adjoining land, is not actionable unless 
the obstruction is such as to cause what is technically called a nuisance 
to the house ; In other words, it must be such as to render the house 
unfit for the ordinary purposes of habitation or business; there Is no 
such thing as a right to the uninterrupted flow of south breeze; and the 
only amount of light for a house which can be claimed by prescription 
or by length of time without an actual grant is such an amount as is 
reasonably necessary for the convenient and comfortable habitation of 
the house— Oeffti and London Bank v Hem Lai. 14 Cal 839 

229A. Peaceably • — Whether the user has been peaceable or 
not is a pure question of fact — SiUkanta v Radha Cobinda. 56 Cal 927, 
33 C W.N. 517 (518) Repeated obstructions or interruptions by or on 
behalf of the servient owner show that the enjoyment has not been peace- 
able — Eaton V Swansea Water H’orks Co . 17 Q B. 267 

230. “Openly enjoyed” There is a difference between the 
mode of enjoyment of air and light on the one hand and of the other 
easements on the other hand It is sufficient if the air and light ha\e 
been enjoyed peaceably, but the other easements must have been enio>ed 
openly and peaceably. The reason of this difference is that every one can 
see what light and air his neighbour is enjojing by looking at the outside 
of his neighbour’s house, but other easements such as right of way may 
be used clandestinely. 

Where a party in the course of acquiring a right of way by user, 
himself blocks up the passage permanently, which renders the enjoyment 
of the easement impossible so long as the obstruction continues, there 
cannot be said to be an open enjoyment of the way within the meaning 
of this section — Sham Churn v. Tanney, 1 Cal. 422. 

Under the English law, a right of way cannot be gained by prescrip- 
tion unless with the knou ledge of the owner of the servient tenement. 

L. 15 
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^‘In order that such user may confer an easement it follows that the owner 
of the servient tenement must have known that such an easement was 
being enjoyed and also have been in a position to interfere with and 
obstruct Its exercise, had he been so disposed” — Gale on Easements; 
Dalton V Angus, 6 App. Cas. 828. But this rule seems to be inappli- 
cable to India, because nothing is said in the Indian Limitation Act as to 
the knowledge of the servient owner being necessary for the acquisition 
of the right. The words “peaceably and openly” have been introduced 
into the Indian Act for the purpose of preventing those rights being 
acquired by stealth or by a constantly contested user, but actual knowledge 
of the user on the part of the servient owner is not necessary — v. 
Jtakhal Chunder, 10 Cal. 214 (218). 

231. “As an easement” : — A. right of ownership and a right 
of easement are incompatible. It a person claims a site as owner, he 
cannot claim a right of way or user of watercourse over the same as an 
casement — Chunilal v. Mongol Das, 16 Bom. 592 The words "as an 
easement” show that the acts relied upon as evidence of the existence of 
a right must be done by one person upon the land of another. The acts 
must not be done by him upon his own land or land in his possession. 
While unity of possession lasts, no question of easement can arise— 
Anderson v. Juggodumba, 6 C.L.R. 283 (284). A person as dominant 
owner cannot enjoy an easement against himself as servient owner — 
Madhoosoodun v. Bissonath, 15 B.L.R. 361. On this principle, an ease- 
ment Is extinguished when the ownership of the dominant and the servient 
tenement vests in the same person. 

A right of easement cannot be acquired against the landlord by the 
aenani In other lands ol his landlord; since the landlord cannot enjoy 
■a right of easement as against himself, so his tenant would not be able 
to have such a right as against him— Aloni Chunder v. Baikantba. 29 
Cal. 363. 

232. Enjoyment “as of right” ” — The enjoyment described 
by the words “as of right” does not mean user without trespass, but it 
means user in the assertion of a right— il/fmoodecn v. V/utcer AH, 23 
W.R. 52. The words “as of right” cannote that the person claiming the 
right must have exercised it as if he had been the true owner ivitliouf 
permission or ficcnse from any one— Sunder v. Nag., 4 P.R 1917, 37 I.C. 
783; fulleh AH v. Asghar Ah, 17 W.R. 11; Diwan v. Jagta, } Lah. 206 
(209), 56 I.C. 728. To become an easement, the enjoyment of a right 
must be often peaceable and as ol right : therefore the ability of the 
servient owner to stop the enjoyment irrespective of the dominant owner, ’s 
will is inconsistent with the idea of a real casement existing— 5undcr v. 
Nag, supra. The expressions ‘as of right' ‘openly’ etc., have now been 
judicially Interpreted, and it is now settled that In order to establish a 
Tight of easement it is enough for the plaintiff to prove that he has been 
exercising the right without interruption, without express or implied 
permission of the owner of the dominant (? servient) tenement and with* 
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out secrecy or stealth — Behari v. Asatosh, 41 C.L.J. 379, A.I.R. 1925 
Cal. 788, 87 I.C. 19. 

The burden lies on the ptaintiR to shew that he has been enjoying the 
easement as of right— Barorfa v. Sreenath, 18 I.C. 211; Shetkh Khoda 
V. Sheikh Tajuddtn, 8 C.V.N. 359. Whether an enjoyment is as of 
Tight or not is a pure question of fact; and enjoyment as of right cannot 
be inferred as a matter of course from a finding of long user only — 
Siti Kanta v. Gobinda Chandra, 56 Cal 927. 33 C W.N. 517 (519), A I.R. 
1929 Cal. 542 But the Madras High Court is of opinion that where long 
user is proved, the presumption is that the enjoyment is as of right until 
.the contrary is proved— /fun/ammjf v. Bathinam PiUai, 45 Mad. 633 
(637). 

When the enjoyment of an easement is open and manifest, and when 
it is not had in such wise as to involve the admission of any obstructive 
right in the owner of the servient lenemeni, the enjoyment Is ‘‘as of 
right.’* The phrase does not Imply a right obtained by grant from the 
owner of the servient tenement— Atalharadas v. Bai Amthl, 7 Bom 522. 

In questions regarding user of way as of right, the Court should con- 
sider the character of the ground, the space for which the right is 
claimed, the relation between the parlies and the circumstances under 
•which the user took place The mere fact of frequent or constant user 
of the defendants’ uihan (courtyard) by the plaintiff, the parties being 
relations and neighbours, does not amount to proof of user as of right— 
Alcser v Ha/lzuddt. 13 C L J 316, 9 I C 965 The nature and character 
-of the servient land, the friendship or relation between the dominant and 
servient owners, and the circumstances under which the user had taken 
place, may induce the court to hold that the user was not as of right 
but permissive — Shetkh Khoda Buksh v Shetkh Tajaddtn. 8 C W N. 359. 
Where the pathway claimed by the plaintiff lay through the courtyard 
of the defendant’s house close to their kitchen and not far from a 
tank used by the female members of the defendant’s family, it was held 
that the inference might be drawn that the user was permissive and not 
as of right — Barcda v Sreenath, 18 1 C 211 Plaintiffs and defendants 
were co-sharers of a well. To gam access to this well from the road, 
it was necessary for the plaintiffs to go across certain fields belonging 
to the defendants Plaintiffs had used this road without let or 
hindrance for a period of 20 years and this road was the only road they 
could u«e to gam access to the well It was held that having regard to the 
habits of the people of this country, the enjoyment of the road as of right 
would be presumed— Dman v Jagta. 1 Lah 206 (209), 56 I.C. 728. 

Where the plaintiffs had been cafoying the nght to uork a watermill 
on the land of the defendants for nearly 50 years and it was found that 
they had been paying Rupee one per annum in lieu of the privilege of 
working the mill, it was held that the fact of payment was fatal to the 
plaintiffs’ case because they failed to establish their enjoyment "as of 
nght” — Sunder v. Nag. 4 P.R 1917, 37 1 C. 788. The defendant, uho 
"had been using the water of the pliinttfl’s tank for irrigation purposes for 
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taore than forty years had paid a sum of money to the plaintiff for repair 
of the embankment of the tank about 50 years ago ; it was held that since 
the defendant was interested in the repair of the bundh as he had the 
right of irrigation, the money paid by him about 50 years ago lor repair 
of the bundh and the arrangement entered into at that time to use the 
water of the tank did not make the user permissive — Chasiram v. Asirbad, 
15 C.W.N. 259 (261), 9 !.C. 69 A Kamki right in South Canara is not 
an easement, because it is a right to do certain things over Government 
waste land by permission of Government — Nagappa v. Subba, 16 Mad. 
304. 

233. “Without interruption** : — The term interruption 
means an obstruction* or prevention of the user of the easement by some 
person acting adversely to the persons who claim it. The expression is 
altogether inapplicable to any voluntary discontinuance of the user by the 
claimant himself— S/iam Churn v. Tariney Churn, 1 Cal. 422. Mere 
protests or verbal denials of the right claimed, not followed by any act 
to prevent the user, will not constitute an interruption of the right or 
prevent its acquisition by prescription— Angus v. Dalton, 6 App. Gas 
740. In case of light and air, the interruption must be such an obstruc* 
tion as amounts to a nuisance, that is, it must be such a$ to render the 
house unfit for the ordinary purposes of habitation or business— Defhi 
and London Bank v Hem Lott. 14 Cal. 839; Paul v. Robson. 42 Cal 
46 (P.C); Coils V. Home and Cotoniol Stores, [1904] AC 179. The 
word ‘interruption’ in this section does not apply to the final period of 
cessation of enfoyment which may have lasted till the institution of the 
suit, but only to a period of cessation of enfoyment followed by a further 
period of enjoyment— Amir Haidar v. Fana. 73 P.R. 1905. 

Actual and continuous user not necessary . — The statute only requires 
enjoyment and not oc/uaf or continuous user; it Is sufficient if it is proved 
that the right has been substantially enjoyed for the requisite period when- 
ever occasion required, although it may not be exercised every moment — 
Ghasiram v. Asirbad, 15 C.W.N 259, 9 I.C. 69; Koylash v. Sonatum, 7 
Cal 132; Dudhu v. MaUat, 30 Cal. 1077; Gopal v. Bankim, 26 C W.N. 
121. [Illustration (b) in Sec. 26 of Act XV of 1877, which spoke of 
actual user, has been omitted from the present section.] Mere non-user 
cannot deprive a man of his right to enjoy the easement unless there 
was an intentional abandonment by which the person can be said to have 
relinquished it—Viaayak v. Mariand, 6 Bom. L.R. 287; Copal v. Bankim, 
supra. 

An enjoyment of a watercourse may be said to be continuous even 
though it is dry for the greater part of the year and flows only in the 
rainy season— Alo/ionfb Krishna Dayat v. Bhowanl. 3 P.LJ. 51 (59), 43 
I.C. 235. 

There may be an easement of right of passage along a certain channel 
over the defendant’s land, although the right is exercised during the 
monsoon only— Ramsoondcr v. U’oomaHanf. 1 W.R. 218. A temporary 
cessation of a right of siay dunng the rainy season cannot affect the 
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right of user — Shaikh Mahomed v. Shaikh SefatooUa, 22 W.R, 340. The 
use of light may be said to be actually enjoyed if the owner of the 
building has had the amenity or advantage of using the access of light 
whenever he chooses to use it although there may not have been an 
actual continuous user, as in the case of a window with shutters capable 
of being opened but which were often kept closed — Cooper v. Straker, 
40 Ch. D. 21. The cessation of the user of an easement of grazing 
■cattle during a time when the claimant has no cattle to graze does not 
put an end to the easement— Carr v. Foster, 3 Q B. 581 ; Durga v. 
Bhonatu. 106 P.R 1883. 

234. Within two years before suit. — Para 1 of sub-sec. (1) 
is clearly controlled by para 2, because the latter explains how the 
period of 20 >'ears necessary under the first para Is to be computed. A 
title to easement is not complete merely upon the effluxion of the statutory 
period of 20 >ears, and however long the period of actual enjoyment may 
he, no absolute and indefeasible right can be acquired until the right 
is brought in question in some suit, and unti' It Is so brought, the right 
Is inchoate only; and In order to establish it when brought Into question, 
the enjoyment relied on must be sn enjoyment for 20 years up to within 
2 years of the Institution of the suit— 5//i Kania v. Rodha Cobinda. 56 
Cal 927, 33 C.'X'.N. 517 (518), AIR. 1929 Cal 542, 119 I.C. 293. 
A claim for prescriptive right would be defeated if the period of user 
had terminated more than two years before the filing of the suit— 
Maang Pwe v Maung Chan. 7 Rang 487, A I R 1929 Rang. 300 (3011 
The plaintiffs sued the defendant for a declaration of a right of way over 
a plot of land belonging to the defendant It was alleged that in April 
1892, the defendant dispossessed the plaintiffs from the dominant tenement; 
and that the plaintiffs sued the defendant for recovery of possession of 
It under section 9 of the Specific Relief Act, and haring obtained a 
decree, got possession on the I9ih June 1895. But they did not use 
the right of way. The defendant, on the 2lsi June 1895, obstructed the 
disputed way by erecting sheds The present suit was instituted on the 
25th November 1895 It was held that as there was no^ enjoyment of 
the right of way on the part of the plaintiffs within two years before the 
institution of the suit, the suit must fall — Jahnavi r. Bmda Basini, 26 
-Cal. 593 

235. Easement against Government — See sub-section ( 2 ) ; 
and compare section 15 ol the Essements Act (V ol 1882) which provides . 
■'‘Then the property over »hich a right is claimed under this section 
belongs to Covemmem, this neaion shall be read as if for the words 
■‘twenty years’ the »ords ‘sixty years’ were substituted.” 

Sub-section (2) did not exist in the Limitation Act of 1877, and so 
it «3s held that nobody could acquire any right of easement against the 
Cotemment by any length of time — Secy, of Stile v. Ma/finrabfta/. 14 
Bom 213, Canguram v. Seey. of State. 21 S.UR. 195. A.I.R. 1927 Sind 
270 (272). In Ar:an v. Ratftaf Chandra. 10 Cal. 2M (219), In which the 
Ooremment was a party, the Judges proceeded on the assumption that 
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20 years’ enjoyment of easement would give a prescriptive right against 
Government. But it should be noted that in this case Government was 
merely a lessee and could not claim a better position than its lessor who 
was a mere subject o! the Crown 

However, sub-section (2) of the present Act contains an express 
provision for the acquisition of easement against the Crown by 60 years’ 
enjoyment. 

236. ‘ Explanation * — Obstruction • — The plaintiff continued 
to use a water-course for a period of 19 years, 6 months and 19 days, 
when his enjoyment was interfered with by the defendant. Before one 
year from the date of interference had expired, the plaintiff instituted 
the present suit for an injunction restraining the defendant’s interference. 
It was held that as the suit was brought after the expiration of 20 years 
from the date of the commencement of the enjoyment and within one 
year from the date of obstruction, and as the statutory period had expired 
within two years next before the institution of the suit, the plaintiff had 
established his right to easement. It was further held that as the obstruc- 
tion in this case lasted for less than a year, the obstruction should 
be Ignored for the purpose of calculating the period of 20 years, with the 
result that an easement could be acquired after an enjoyment of 19 
years and a fraction, and that the requisite period of 20 years is curtailed 
by the Explanation to this section— v. Chaliar, 48 P.R. 1918, 46 
I.C. 17. 

237. Acquiescence Acquiescence In the sense of mere sub- 
mission to the interruption of the enjoyment does not destroy or Impair 
an easement. To be eRectual for tlut purpose, it must be attributable 
to an intention on the part of the owner to abandon the beneflt befor^ 
enjoyed— Ponnusamf v. Collector of Madura, 5 M.H.C.R. 6. 

238. Other easemenis The right of the owner of a high 
land to drain off its surplus surface-water through the adjacent lower 
grounds is incident to the ownership of land in this country — Abdul v. 
Conesh, 12 Cal. 323. Where the defendants had erected a dam across a 
natural water-course which was found to interfere with the natural drainage 
or the surplus rain-water of the adjacent lands of the plaintiff, it was 
held that the plaintiff was entitled to have only so much of the dam 
removed as interfered with his right — !bid. A certain ’al’ formed the 
boundary of two pieces of land belonging to the plaintiff and the defendant 
respectively. The plaintiff's land was on a higher level than that of the 
defendant, and from time Immemorial the surplus water used to flow 
from the plaintiff's land through oertaln passages in the ‘al’ and across 
the delendant’s land It was held that the defendant could not do anything 
which would interfere with the egress of the water — Imam v. Paresh, 
8 Cat 463. A plaintiff who seeks to enforce the right to discharge 
surplus water or to establish the existence of an easement in respect 
thereof Is required to prove the acquisition of the easement under this 
section— Mating Tha v. Ko Shwe, 10 Bur. L.T. 38, 35 I.C. 394. Where 
the surplus water of the plaintiff’s tank used to be discharged over the 
land of the defendant, openly and uninterruptedly >ear by year, for more. 
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than twenty years, the plaintiff will be presumed to have acquired an 
easement — Poorno Chunder v. Sharat, 24 W.R. 228. Where a right to 
discharge dirty water is claimed as an easement, the onus is on the 
dominant owner to prove all the points which are necessary to establish 
his right under this section to discharge dirty water from his house on 
the servient owner’s house — Bi/a Ram v. Brif Lai, 26 P.L.R. 42, 84 I C. 
676, A.I.R. 1925 Lah 297. A ri^t to the uninterrupted flow of water 
along a defined channel over the lands of others may exist independently 
of the provisions Of sec. 26, and when such a right is claimed as a 
customary and hereditary right and evidence js given in support of long 
user, such evidence may be sufficient to justify the Court in presuming 
a grant of the easement, and a Court is not justified in dismissing the 
suit on the ground that there had been no user by the plaintiff within 
two years prior to suit — Srjnivasu v Secretary of State, 5 Mad. 226 An 
easement of the supply of water from a natural stream may be acquired 
by 20 years’ user under this section — Abdul Rahman v. Muhammad Alam, 
57 P.R. 1918, 104 P.L R. 1918, 46 I.C. 441. 

Ri'ghI to discharge ram wafer A right to discharge rain water flowing 
from the roof of the plaintiff’s house upon the roof of the defendant’s 
house can be acquired by prescription — Afohan Lai v ilmratfaf, 3 Bom 
174 Where rain water from the plaintiff’s buildings used to flow on to- 
the defendant’s land from time immemorial, the plainiiFt had, by long 
user, acquired a prescriptive right independently of the Limitation Act — 
Punfa V. Bai Kuvar, 6 Bom 20 

Pasturage —A tenant may have a right of pasturage on his landlord’s 
waste lands by Immemorial user — Ohofanatft v Midnapar Zemindary Co . 
31 Cal 503 (P C ) 

fishery — A right of flsUng m another’s waters falls within the- 
description of an easement under this section — Lokenalh v. Jahama Bibt, 
14 C.L J. 572, 12 I.C. 305 (306) A right of fishery can only be claimed 
when the same person or persons are shown to have exercised it for a 
particular length of time. Where the defendants alleged that they m 
common with all the inhabitants of a zamindan had all along exercised 
a right of fishing in certain bhils. it was held that their act amounted 
to mere trespass, and not to dispossession of the plaintiff, and that no 
prescriptive right of fishery could be acquired by an unascertained mass 
of persons, such as the Inhabitants of a zamindan — Latchnxeeput v. 
Sadula, 9 Cal. 60S. A right in the nature of a profit a predre cannot 
be claimed by prescription by a large and indefinite class of persons, 
such as “owners and occupiers” — TiIbHO’ v Sil 'O 45 Ch D 9S 

A distinction should be drawn bern'een an exclusive right of fishery 
involving an ouster of the real ouner and a mere right to fish not 
excluding the rightful owner An exclusive right of fishery is an interest 
in Immoveable property («ce notes under Article 144) ard may be 
acquired by 12 >-ears’ adverse possession by operation of Art. 144 read 
tilth section 2S. But a mere right to fish not excluding the real owner 
is a profit a prendre and falls vith*n the definition of an easement under 
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■sec. 2 (5) and may be acquired only by 20 years’ possession under 
section 20— Hill & Co v Sheorai. 1 Pat 674. 3 P.L T. 53, 64 I C. 
346. In order to establish an exclusive right of fishery in a tidal 
navigable river it is necessary to prove that the plaintiff’s user was in 
assertion of a right other and higher than the general right of the public 
to fish — Abhoy Charan v. Dn-arka. 39 Cal. 53. It is doubtful whether 
an exclusive right of fishery in a tidal and navigable river can be acquired 
by proof of mere cnioyment In the manner provided by section 26 ; such 
right can only be acquired by a grant from the Crown — Ibid.; Prosunno 
V. Ram Coomar, 4 Cal. 53 

Ferry : — The right to maintain a ferry over the property of another 
is a right of easement which can only be acquired by user for 20 years 
— Pardip Singh v. Secretary ol Slate, S P L J. 500, 57 I.C. 516; 
Zachmeshwar Singh v Manowar Hossain, 19 Cal. 253 (P.C.) ; Parmeshari 
■V. Mahomed, 6 Cal. 608. 

Cornice . — Where the roof of one person overhangs the land of 
another for more than thirty years, such enloymenf will vest in the 
former a proprietary right In the space covered by the overhanging 
roof— Mohan Lai v. Amrallal, 3 Bom. 174. 

239. Acquiring easement in other ways The mode of 
acquiring an easement provided by this section is not the only way In 
-which an easement may be acquired, and where an easement is acquired 
otherwise than by 20 years’ user, as for instance, by grant, express or 
implied, the rule as to obstruction for more than two years does not 
apply — Rafrup v. Abdul, 6 Cal 394 (P.C.); Sheikh Abdul Ghanl v. 
Harnam Singh. 7 P.L.T. 260. A 1 R 1925 Pat. 748. 90 I C. 356; Charu 
V. Dokourl, 8 Cal. 956, Pun/j v. Bai /furor. 6 Bom 20 A person 
•claiming a right of way based on ciufom need not rely on section 26 
of this Act Such a right may be established by proof of custom— ylfi 
Mahomed v. Sheikh Kalu, 70 I.C. 263, A.I R. 1923 Cal. 200. Section 26 
is not exhaustive and does not exclude or interfere with other modes 
of acquiring easements, and therefore it Is open to the plaintiff to show, 
If he can, that he is entitled to a right which may be of the nature of 
an easement, although not actually within the strict meaning of the 
term. Thus, Jn Bengal, where the mode of dedication of tanks to the 
public for bathing and drinking purposes Is well known, when one finds 
that a lank exists for a long lime past, and the public, that is, the 
people of its neighbourhood, have enioyed the use of the water of such 
a tank, it is open to the Court to presume that the water of such a 
tank was dedicated by the owner for public use. Such a dedication can 
be inferred from the manner and the duration of such use. It Is not 
necessary therefore to seek the aid of sec. 26 for the acquisition of a 
right to the use of the wHer—Bhabadev v. Dliusan Chandra. 53 Cal. 
1010, 61 I.C. 712, A.I.R. 1926 Cal. 507. 

240. Issues ’in easement suit t— In a suit to establish an 
easement, when limitation Is pleaded, the proper issues to be framed 
under this section are — 
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(i) whether the easement In question was enjoyed peaceably, openly 
and as of right, by the plaintiff or those through whom he claims, within 
two years of the institution of the suit, and 

(ii) in the event of the above issue being found in the negative, 
whether there is evidence of enjoyment on the part of the plaintiff or 
those through whom he claims, of such a character and duration as to 
justify the presumption of a grant or other legal origin of the plaintiff’s 
right, independent of the provisions of this section — Aehal v. Raiun, 6 
'Cal. 812. 

27. Where any land or water upon, over or from 

which any easement has been en- 
Exeluiion in favour Joyed OT derived has been held 
vieni tenement Under ot by Virtue ot any interest 

for life or any term of years exceed- 
ing three years 'from the granting thereof, the time of 
the enjoyment of such easement during the continuance 
of such interest or term shall be excluded in the com- 
putation of the period of twenty years in case the claim 
is, within three years next after the determination of 
such interest or term, resisted by the person entitled on 
such determination to the said land or water. 

Iliatlration 

A *u«s fot B d«clarsti«n that he u entitled to a tight of way over B'a 
land. A ptovea that he has enieyed the right for twenty.flve years ; but 
B shows that during ten of these years C. a Hindu vndow, had a life 
interest in the land . that on C's death B became entitled to the land, 
and that within two years after C*a death he contested A‘s claim to the 
right. The suit must be dismissed, as A. with reference to the provisions 
of this section, has only proved enioyment for Eileen years. 

241. This section is similar to seaion 8 of the English Prescription 
Act, and is almost word for word the same as section 16 of the Indian 
Easements Act. It may also be compared with sec 7 of the English 
Prescription Act which lays down that the time during which an infant, 
an insane person or a married woman is the owner of the servient 
tenement is excluded from the period during which a prescripnte right 
is in course of acquisition 

28. At the determination of the period hereby 

limited to any person for institut- 
° '"S H for possession of any 

property, his right to such pro- 
perty shall be extinguished. 

Compare sec 34 of the Real Property Limitation Act, 1833 (3 & 4 
■VTm. IV, c. 27). 
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242. Application of section In cases where a special 
period of limitation is prescribed by a special or local law, it has been 
held that although this section may not apply to suits under special or 
local laws, yet the general pnnaple embodied in this section may be 
applied to such suits. Thus the Calcutta High Court applied the 
principle of this section to a case under Schedule III, Art. 3 of the 
Bengal Tenancy Act — Nanda Kumar v. Afodhya, 16 CW.N. 351, II I.C. 
465 See also Dahp v. Deoki, 21 All 204 (suit under N. W. P. Rent 
Act). 

Where no period of limitation is prescribed, this section does not 
apply. Thus, the Madras Regulation VI of 1831 does not prescribe any 
period of limitation for a suit under that Regulation, nor does the first 
Schedule to this Act prescnbe any limit for suits under that Regulation. 
Consequently such suits are not barred by any lapse of time, and there 
can be no extinction of title by operation of this section, nor an acquisition 
of title by prescription — Pichai-ayyan v. Velakkufldayin, 21 Mad 134. 

This section does not apply unless there is some one in adverse 
possession of the property. Until some one is in adverse possession 
the owner of the property does not lose his right to the property merely 
because he happens not to be in possession of it for \2 years Under 
this section his right is extinguished at the determination of the period 
limited by the Act to him for instituting a suit for possession of pro- 
perty, that period cannot be determined unless it has commenced tO' 
run, and the period will not commence to run until the owner is aware 
that some one else in possession is holding adversely to himself— 
Swamlrao v. Bhimabhai, 45 Bom. 1020 (1023) ; Sutftdeo v. Ram DuJari, 
29 OC. 131, 92 I.C. 825. AIR. 1926 Oudh 313 .AfuWnufnissa v. 
All Husain. 6 O.W.N. 652, 119 I C. 866. A.I R. 1929 Oudh 402 (405) 

This section applies only to sails and not to applications. It does 
not say that at the termination of the period of limitation for an applica- 
tion, any right shall be extinguished— Panda v. Cannalh. 3' 
P.LJ. 478 (481), 46 I.C. 569. Section 28 does not apply to an applica- 
tion under sec. 95 (n) of the N. W. P. Rent Act 1881 for the recovery- 
of the occupancy of land of which the tenant has been dispossessed — 
Dalip Rai v. Deoki Rai. 21 AH 204 (206). 

This section only applies' to persons oaf of possession ; to persons 
who are in possession and have no occasion to sue for it, this section 
can have no application and docs not prevent them from making use 
of any legal defence open to them in order to maintain their possession. 
Thus, the plaintiffs Induced the defendant by fraud and misrepresentation 
to execute In their favour a deed of sale of the property in dispute. 
They did not pay the purchase-money, nor obtained possession of the 
property, Wjihm twelve years from this transaction the plaintiffs sued 
for possession .of the property on the sale-deed ; the defendant Impeached 
the deed as fraudulent. The plaintiffs contended that as the defcnd.int 
had not sued to set aside the deed on the ground of fraud, within 3 years 
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under Article 91 or 05, or within !2 years from the date of sale, his 
plea of fraud was barred by limitation. Held that the plea of the 
defendant is not barred ; this section applies only to a plaintiff instituting 
a suit for possession and does not apply to a defendant who relies on 
actual possession which has never been disturbed. The plaintiffs in this 
suit cannot seek to get a wider meaning put on section 28 so as to get 
it treated as a law of limitation applicable to the defendant: and the 
law of limitation cannot therefore be taken to have barred the right of 
the defendant to make use of any legal defence open to him {e.g. to 
impeach the sate on the ground of fraud ) — Hargavandas v. Bajibhai, 14 
Bom. 222; Orr v. Sumfra. 17 Mad. 255; KrUhnacharya v. Ltngawa, 20 
Bom 270, Gokalckand v. Niadarmal. t PR 1916 32 1 C 485. See 
also Note 7 at page 6 ante under heading “Suits ” 

243 . Suit for psssession of properly : — This section is 
confined to suits for possession and does not apply to a suit by a mort- 
gagee for recovery of the money due to him by sale of the mortgaged 
property The mortgagee’s remedy may be barred if he omits to sue 
within the statutory period, but his right Is not extinguished— /okhu v. 
Sitla. 28 AL.I 750, A l.R. 1930 All 416 (417). 122 1C. 411 This 
section contemplates that the person whose right is extinguished by 
lapse of time is a person entitled to institute a suit for possession of the 
property. Thus, if after the grant of a simple mortgage the mortgagor 
Is dispossessed, he is the person entitled to recover possession against 
the trespasser, and if he does not sue within twelve years, his right 
(i e the equity of redemption) is extinguished But it does not affect' the 
title of the simple mortgagee, as he is nof entitled to institute a suit for 
possession; consequently the dispossession of the mortgagor does not 
extinguish the title of the mortgagee by lapse of time His right to 
bring the property to sale remains unaffected— Priya Saktii v filanbodh. 
44 Cal. 425 {438, 439) Where the property of which there has been 
adverse possession Is subject to a mortgage, the adverse possession does 
not affect that mortgage, if such possession has been (and usually it 
Will be) consistent with the continuance of the mongage— Banning. 
3rd Ed., p. R5 Similarly the fact that a Hindu widow’s right to recover 
property has become barred docs not make this section applicable so 
as to extinguish the right of the reversioners, because they are not 
entitled to institute a suit for possession during the lifetime of the w idow 
See Note 5S9 under Art 141. 

Section 28 of the Limitation Act is limited to cases in which the bar 
of limitation applies to suits for possession of property Therefore, 
where a property was attached by the Magistrate under section 146 Cr. 
B. Code, such attachment did not amount to dispossession, and a suit 
brought by the real owner for deebration of right to the lands was 
not a suit for possession of property And although the declaratory suit, 
if brought mere than six years, was barred under Art 120, rach bar 
only affec'ed the remedy or the relief by way of declaration, but did 
not cxtingaish the right end title o! the true owner to the property, 
however long the attachment condeued, and the attachment did not 
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work a forfeiture in favour of Government — of Venkaiagiri v. 
Isakapalli. 26 Mad. 410 (417). This section is inapplicable where the 
plaintiff could only have sued to set aside certain instruments or for a 
declaration that they were not binding on him, and not for possession, 
the possession remaining with the plaintiff— Chin/aman v. Bbagvan, 30 
Bom. L.R. 1095, A.I R. 1928 Bom. 383 (384). Similarly, the act of the 
Government m possessing the land of the plaintiffs and maintaining a 
ferry over it, when there Is no intention to oust the plaitiffs from the 
ownership of the land, is merely an act in the exercise of a right of 
easement and does not constitute adverse possession so as to bring into 
operation the rule of 12 years’ limitation; consequently the plaintiffs are 
not required to bring a suit for possession within 12 years, on pain of 
losing their property under this section; they can bring a suit for 
injunction against the Government within 20 years (i.e. before the 
Government acquires an easement ) — Pardtp Singh v. Secretary of State, 
5 P.L.J, 500, 1 P. L. T. 395. 57 I C. 516. 

This section applies to all property for the possession of which a 
suit can be instituted, whether the property be moveable or immoveable 
—Kanharamkutti v. Uthotii. 13 Mad. 491. But it does not apply to suits 
for property which cannot be recovered in specie, e g debts, whether 
ordinary or judgment debts— Canda Mot v. Nanak Cband. 3 P.R 1887. 
A suit for recovery of a debt is not a suit for possession of property; 
therefore limitation only bars the remedy, but 'does not extinguish the 
right to the debt— Nursingft v Hurrybur, 5 Cal. 897, Mohesh Lai v. 
Busunt Kumarec, 6 Cal 340 (348) (overruling Nocoor v. Kally, I Cal. 
328; Krishna v. Okhilmont. 3 Cal 333, and Ram v. fagotmonomohini, 
4 Cal. 283); Administrator Oencriif v. Hawkins, 1 Mad. 267; Ganda 
Mai V. Nanak Cband. 1887 P.R. 3. Therefore though an attorney’s 
action for costs under Art. 84 may be barred by limitation, his right to 
get the costs is not extinguished; so that if he has any form of lien 
upon any property in respect of his bill of costs, he can enforce that 
lien, notwithstanding that he cannot bring a suit to recover the costs — 
Narendra Lai v. Tarubala. 48 Cal. 817, 25 C.W.N. 800 Though a 
vendor’s suit to recover purchase-money may be barred, still if he retains 
possession, he can claim payment before giving up possession — 
Subramania v. Poovan, Z1 Mad. 28 Although a mortgagee may be 
barred after 12 years under Article 135 from suing for possession of the 
mortgaged property, that docs not prevent'h'im from suing for foreclosure, 
and from getting possession under the foreclosure decree. In the first 
case his right to possession Is as mortgagee; after foreclosure he fakes 
possession as oivncr — Rallia Ram v. Sundar, 83 P.R. 1883. 

tX'here the plaintiff as the agent of the defendant (landlord) let out 
the bnd to a tenant who was in possession, and the plaintiff for more 
than 12 jears appropriated to himself the rents collected and asserted 
a title In himself, and. then brought a suit for possession on the ground 
of acquisition of title by adverse possession, held that so long as the 
tenant held possession under the tenancy he was the tenant of the 
xiefendant (landlord) and so long as actual possession was with the tenant, 
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the possession must be taken to be legally with the defendant who could 
not (and need not) have brought a suit for possession; the defendant's 
title was not therefore extinguished under this section— ffrisfifiud/xi/ v. 
Baldixtt. 38 Bom. ,53, 21 1 C. 763. This section does not apply where 
there is no question of instituting a suit for possession against the party 
claiming title by prescription — Mabommad Mamtaz AH v. Alofian Singh, 
45 All. 419. 425 (P.C.), 74 l.C. 476. 21 A L.J. 757. 

244. Extinguishment of right : — The Indian Limitation Act 
lays down a rule of substantive law in section 28. It declares that after 
the lapse of the period provided by this enactment, the right itself is 
gone and the title ceases to exist, and not merely the remedy. There- 
fore, unless the plaintiff in a redemption suit gives primn facie evidence 
to show that his suit Is brought within the time allowed by the Act. he 
fails to show that he has a subsisting right to the property in suit, or 
in other words, he fails to prove his title — Parmanand v Sdhib Ah, 11 
All. 438 (F.B ). Want of possession for 12 years after the date of 
purchase would extinguish the purchaser's iiile-~Lfllshman v. Bison, 15 
Bom. 261. Where, in spite of an auction sale, the (udgment debtor 
remained m possession tor more 'than twelve years aiier the confirmation 
of sale, and thereafter the auction purchaser obtained a sa]e<ertifieate 
and obtained formal delivery, held that the auction-purchaser's title had 
become extinguished , and that the subsequent obtaining of formal delivery 
of possession was of no avail, as his right commenced from the date of 
confirmation of the sale and not from the date of the sale-certiflcate-~- 
Mahmudunntsa v Syed Zokid Roza, il OLJ. 466. 1 OWN 139, 
A.I.R 1925 Oudh 20 A suit to recover the office of trustee of a temple 
involves a claim to the possession of the temple properties . and if such 
suit IS barred by Art 124, ihe right to the oossession of the properties 
IS lost — Govindasami V Dakhinamartht 35 Mad 92, Ram Plan v Nand 
Lai, 39 All. 636, ffassim Hasson v. Hazra Begum. 32 C L J 151, 60 
l.C 165. 

Twelve years’ adverse possession of land by a wrong-doer not only 
bars the remedy and extinguishes the title of the rightful owner but 
confers a good title upon the wrong-doer — Gossatn Dos v Issur Chondra. 
3 Cal. 224, (226), 4bhoy v Rally, 5 Cal W9, Jagrani v Ganeshi. 3 
All 435, Da^J Ham v. Bcdt Mai, 16 PR. 18S6 The title which is 
acquired by adverse possession is a hew title, in strictness of law. u 
is not the old title which is transferred to the new owner, but onl) a 
title corresponding m quantity and quality to the old tale Therefore, 
if Ihe property of which there has been adverse possession is a lease- 
hold subiect to a rent and to covenants, the new owner is not liable 
as an assignee of the lessee to that rent or to those covenants, but he 
is liable on the ground that the lessor’s right to the rent and his right 
also to re-enter under the proviso for re-entry are not preiud-ced by 
the adverse possession which has only been between the lessee and the 
adverse possessor— Banning. 3ri Eda, pp S4-65. 
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work a forfeiture m favour of Government— 0 / Venkatagiri v. 
Isakapalh, 26 Mad. 410 (417). This section is inapplicable where the 
plaintiff could only have sued to set aside certain instruments or for 3 
declaration that they were not binding on him, and not for possession, 
the possession remaining with the plaintiff — Chintaman v. Bhagvan, 30 
Bom. L.R. 1095, A.I.R 1928 Bom. 383 (384). Similarly, the act of the 
Government in possessing the land of the plaintiffs and maintaining a 
ferry over it, when there is no intention to oust the plaitiffs from the 
ownership of the land, is merely an act in the exercise of a right of 
easement and does not constitute adverse possession so as to bring into 
operation the rule of 12 years’ limitation; consequently the plaintiffs are 
not required to bring a suit for possession within 12 years, on pain of 
losing their property under this section; they can bring a suit for 
injunction against the Gmernment wilhm 20 years (t.e. before the 
Government acquires an easement) —pjrdip Stngh v Secretary of State, 
S P.L.J. 500. 1 P L T 395. I C. 516. 

This section applies to all property for the possession of which a 
suit can be instituted, whether the property be moveable or immoveable 
—Kanharamkutli v. Uthotti. 13 Mad 491 But it does not apply to suits 
for property which cannot be recovered in specie, e g debts, whether 
ordinary or judgment debts— Ganda Mai v Nonak Chand. 3 P.R. 1887, 
A suit for recovery of a debt 1 $ not a suit for possession of property; 
therefore limitation only bars the remedy, but does not extinguish the 
right to the debt— JVursmgft v Hurryhur, 5 Cal 897, Moftesk Lai v 
Busunl Kumaree, 6 Cal. 340 (348) (overruling Nocoor v Kally, I Cal. 
328; Krishna v. Okhilmont, 3 Cal 333, and Ram v. fagotmonomohini, 
4 Cal. 283); Administrator General v Hawkins, 1 Mad. 267, Canda 
Mai V. Nanak Chand. 1887 PR 3 Therefore though in attorney’s 
action for costs under Art. 84 may be barred by limitation, his right to 
get the costs is not extinguished; so that if he has any form of lien 
upon any property in respect of his bill of costs, he can enforce that 
lien, nocwiihsfanding that he cannot bring a suit to recover the costs — 
Narcndra Lai v. Tarubala, 48 Cal. 817, 25 C.W N. gOO Though a 
vendor’s suit to recover purchase-money may be barred, still if he retains 
possession, he can claim payment before giving up possession — 
Subramania v. Poovan, 27 Mad. 28. Although a mortgagee may be 
barred after 12 >ears under Article 135 from suing for possession of the 
mortgaged property, that docs not prevcnt’him from suing for foreclosure, 
and from getting possession under the foreclosure decree. In the first 
case his right to possession is as mort^gee: after foreclosure he takes 
possession as owner — RaUia Ram v. Sunder, 83 P R. 1883 

Where the plaintiff as the agent of the defendant (landlord) let out 
the bnd to a tenant who was In possession, and the plaintiff for more 
than 12 years appropriated to himself the rents collected and asserted 
a title in himself, and. then brought a suit for possession on the ground 
of acquisition of title by adverse possession, held that $0 long as the 
tenant held possession under the tenancy he was the tenant of the 
•defendant (landlord) and so long as actual possession was with the tenant, 
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before the date of insolvency, and for more than 12 years after the 
insolvency, the otEcial assignee not having taken possession, held that 
the insolvent has acquired a right by adverse possession — Su/a Hossein 
V. Monohar Das, 24 Cal 244. Where a suit brought by a ward after 
attaining majority to set aside an alienation made by his guardian and 
to recover the property alienated, is barred under Article 44, the right 
of the ward to the property is also extinguished by the operation of this 
section. See Note 331 under Article 44. 



PART V 


Savings and Repeals. 

29. (I) Nothing in this sec- 

SaTmgi. lion shall affect section 25 of the 

Indian Contract Act, 1872. 

(2) Where any special or local law prescribes jor 
any suit, appeal or application a period of limitation 
di^erent from the period prescribed therefor by the first 
Schedule, fhc provisions of sccfion 3 shall apply as if 
such period were prescribed therefor in that schedule, 
and for the purpose of determining any period of limita- 
tion prescribed for any suit, appeal or application by 
any special or local law — 

(a) the provisions contained in section 4, secfions 
9 fo 18, and section 22 shall apply only in so far as 
and to the extent to which, they are not expressly ex- 
cluded by such special or local law; and, 

(h) the remaining provisions of this Act shall not 
apply. 

(3) Nothing in this Act shall apply to suits under 
the Indian Divorce Act. 

(4) Sections 26 and 27 and the definition of “ease- 
ment” in section 2 shall not apply to cases arising in 
territories to which the Indian Easements Act, 1882, 
may for the time being extend. 

245. Change in the law Sub-seciion (2) has been amended 
by the Indian Limitation Amendment Act (X of 1923). 

It originally stood thus* — 

“Nothing in this Act shall aRect or alter, any period of limitation 
specially prescribed for any suit, appeal or application by any special or 
local law now or hercaltef In force in British India." 

The Select Committee gave the following reasons for the change : — 
“U'e have carefully considered each section In parts II and III of the 
Act for the purpose of deciding whether It should apply to periods of 
limitation prescribed by special or local laws or not. We think provi- 
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svon should be made that section 4, sections 9 to 18 and section 22" 
should apply, unless they are expressly excluded by the special or local 
law, and that the remaining provisions of the Act should not apply This 
will, of course, not preclude amendments of special or local laws with 
a view to the application of such provisions ” — Gazette of India, 1922, 
Part V, page 74. 

The effect of this change and the cases overruled or modified thereby 
have been pointed out In the notes to sections 3, 4, 5, 6, 12, 14, 15 and 18. 

The phrase "the remaining provisions of this Act shall not apply” 
can only mean that the remaining provisions of this Act shall not apply 
unless they are expressly made applicable by the special or local Act. 
To hold otherwise is to hold that it is a prohibition of the future as 
well as the past application of those provisions by a special or local 
Act, which IS obviously impossible The amendment of sec. 29 of the 
Limitation Act In 1922 did not restrict its scope but extended it Under 
the old section 29, none of the provisions of the Limitation Act were 
applicable unless they were expressly included by the special or local 
Act Under the new sec 29, some of them are applicable without being 
expressly included, unless they are expressly excluded , the rest remain, 
as before, applicable only when they are expressly included — Madho Rao 
V. Bala/i. 91 l.C 563. A I,R. 1926 Nag 236 

The term “expressly excluded” means specifically mentioned as 
excluded Unless an express reference is made In the special or locaf 
law to the sections of the Limitation Act and by that reference they 
are expressly excluded, they would apply to the special or local law— 
Rafa Sat! Prasad v. Oobinda. 33 C W N 227 (229). A 1 R 1929 Cal 325 

The Limitation Act is not intended to apply to applications under the 
Provincial Insolvency Act 1920. because that Act is a complete Code 
on the insolvency law applicable to the areas to which if applies, and 
prescribes its ovn period of limitation Where no period of limitation 
has been prescribed In the Prov Insolvency Act for applications by 
creditors to be brought on the schedule of creditors, the matter Is 
intended to be left to the discretion of the Insolvency Court, but no 
Article of the Limiiaiion Act uould apply to such applications— //lan 
Bahadur v. Bailiff. 5 Rang 3S4. IW 1 C 816, A 1 R 1927 Rang 263 

30. 31. [Repealed by (he Repealing and AmenJ- 
ing Act, VIU of 1930]. 

These two sections (uhich presided a special period of limitation for 
those suits for uhich the period prescribed by the Act of 1993 ass 
shorter than the period prescribed by the Act of 1877. as acll as for 
suits for sale on simple mortgages) have been omitted, as they are 
obtiously spent. 

32. [Repcnled by the Amending and Repealing 
Acl XVH of 19141. 

L, 16 



THE FIRST SCHEDULE. 


(See Section 3). 

FIRST DIVISION : SUITS. 


^53. The periods of limitation prescribed in this schedule are to 
computed subject to the provisions contained in the body of the Act 
Dhonessnr v. ffojr Gooder. 2 Cal. 336 (F.B.). 

II a suit fails under two Articles ol the Limitation Act, the c 
more general and the other more particular and specific, the latter Artii 
■will apply on the principle "Cencrofij specialibas non derogant" (i 
special excludes the generaD— SAaroop v. Jogessvr, 28 Cal. 564, S 
(F.B.) ; Madras SUam A'afigatibn Co. v Sftalimar Works. 42 CaJ. 
<10S); Venkalasubba v. Asiatic Sleam fi'avjgethn Co. 39 Mad. 1, (L 
Afangs T. DofAin, 23 Cal. 693; Afanicipal Board v. Ooodatl, 26 All. 41 
See Note 6 at p. 6 ante. 


Part /. — Thirty Jays. 


CescTiption of Suit. Pciiod of 

limitation. 

J . — ^To contest an Thirty 
award of the Board days, 
of Revenue under 
the Waste Lands 
{ Claims ) Act, 

XXUI of 1863. 

The period of 30 days prescribed by this Article cannot bt extend 
"by the Court by any order of Its own — Taransih v. Collector, 5 V. 
•CSTaste Land Court Ref ) 1. But sec. 29 of this Ac* now makes cert: 
sections applicable to special laws. This Article contemplates a suit 
con’est an a»ard, and not an cppUcation to set aside an award; con: 
^quently the time taken In obtaining a copy of the award cannot be deducl 
under sec. 12 (4). If no suit Is brought within the period prescrit 
by this Article, the order of the Board becomes final, under sec. S 
ibe Taste Land Cbims Act (XXIII of 1863). 


Time from which penod 

When the notice of tl 
a^va^d is delivered 
the plaintiff. 
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Part II. — Ninety days. 

2 . — For compensation Ninety When the act or omis- 

for doing or for days. sion takes place, 

omitting to do an 
act alleged to be 
in pursuance of 
any enactment in 
force for the time 
being in British 
India. 

This Article may be compared with the Public Authorities Protection 
Act 1893 (56 & 57 Viet. c. 61), sec. 1. 

254. Application of Article :~This Article applies where the 
defendant professes to do an act bona fide in pursuance of an enactment; 
It does not apply where the defendant knows that he has not, under a 
statute, authority to do a certain thing, and yet knowingly and intentionally 
does that thing in contravention of the provisions of the Statute— 
Itanchordas v. Mutucipal Commissioner. 25 Bom 387 (393); Alfliing 
V. Maabin Municipality, 3 Rang. 268. 4 Bur. LJ 139, A.I R 
1925 Rang. 311. The Intention of this Article is to meet those cases 
where the defendant does an act injurious or possibly injurious to another, 
under powers conferred or honestly believed to be conferred by some 
Act of the Legislature It does not apply to a case where the damages 
arise not from the doing of the act or from the failure to do it, but 
from doing it in an improper manner out of malice and carelessness 
Such a case would be governed by Article 36— IVofiuffa v Raj Bahadur. 
16 O.C. 211, 21 IC 426 A suit for damages against a Aluniclpality 
for malicious prosecution will be governed by this Article, if the defendant 
Municipality has acted in the honest belief that it was empowered to 
institute the prosecution by the Municipal Act. if at the time it Instituted 
those prosecutions the defendant Municipality knew that it had no power 
to prosecute, then the suit would be governed by Article 23 — Maung 
Kjaw V Afaiih/n Municipahh (supra) The statutory protection is in- 
tended for the benefit of persons who intend to act right but by mistake 
act wrong— rarfon v ll’iliums (1820) 3 B A A 330, Hughes v. 
BucUand. 11846) 15 M & VC 346 (per Pollock C B ) , Lighfwood, p. 392. 

In order to enable a defendant to take ad^'ant3ge of the shorter period 
of limitation prescribed b> this Article, he must allege and shew that 
be had reasonable grounds for justifying his action under the panicular 
enactment relied upon by him and not that he arbitrarily asserted or 
thought so. He must have assumed to act In the honest eiercise of a 
supposed statutory power— Cjnrsh v Elliot. 124 PR 1881, .Varpat Rji 
V Sardar Knpat. ^ P.R. 1886, Penjab Cotton Press Co. v. Secretary 
e>f State. 4 Lih. 428. A I R. 1924 Lah. 169. 79 I C 20? The reasoeah'e- 
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ness of the belief is immaterial If he honestly believed in the existence 
of those grounds, though it Is an important element in determining the 
question of honesty — Ganesh v Elliot, 160 P.R. 1883; Roberts v. 
Orchard. (1863) 2 H. & C. 769, Heath v. Brewer. (186A) 15 C B.N.S. 
803. A person acting under statutory powers may erroneously exceed 
the powers given or inadequately discharge the duties imposed by the 
Statute ; yet if he acts bona fide in order to execute such powers or to 
discharge such duties, he is to be considered as acting “in pursuance" 
of the Act, and is to be entitled to the protection conferred upon persons 
whilst so acting — Smith v. Shaw. (1829) 10 B. & C. 277. 

This article is not intended to apply only to those cases in which 
the defendant at the time of doing the act, informs the other party in sO' 
many words that he is acting under such and such a provision of law. 
The article being evidently intended to allow protection to persons doing 
acts in pursuance of some enactment in force, It is sufficient lor them 
to show that in doing the act they were at the time under the honest 
belief that their act was authorised by some Statute— Richard Watson v, 
Municipal Corporation of Simla. 72 PR. 1909. 108 P L.R 1009, 2 I.C. 
819. 

This Article gives protection net only to acts done bat also to acts 
omilled. See also Il'ilsoa v. Mayor of Halifax. (1868) L R 3 Ex p. 119. 

This Article is wide and general in us terms and must be read- 
subject to the provisions of any specifle Article, i e it should not be 
applied where there is a more specifted Article applicable to the ease. 
Thus, It IS not applicable to a suit against a Municipal Board for com- 
pensation for Illegal or excessive distress; such a suit would be more 
properly governed by Aft. 28— Hfunicipal Board v. Gooioff, 26 All. 482. 

255. Compensation For the meaning of this word, see Note 
305 under Article 29. In the cases cued therein it has been pointed 
out that according to some High Courts, the term ‘compensation’ should 
be applied to those cases in which the plainiiK does not claim only the 
specific amount realised by the defendant, but a much larger sum by 
way of damages to be assessed by the Court; whereas according to 
some other Courts the word should be interpreted In a much wider 
sense _and would cover all cases whether the plaintiff asks only for a 
refund of the specific sum of money realised by the defendant, or for 
damages to be assessed by the Court for the defendant’s wrongful act. 
In Rafputana Vtlaiu-J Rui’/noy Stores v. Ajmere Municipal Board. 32 All. 
491 the word was applied in the former sense, and It was held that a 
suit to recover the excess amount of duty realised by the defendant- 
Municipality from the plaintiff (and not to recover any damages) was 
not a suit for ‘compensation* under this Article but would fall under 
Article 62. This case was followed in Maniapal Board v. Dcokinandan, 
.36 AIL 555. 12 A L.J 952, 25 I.C. 943. 

256. Cases : — U'hcre a certain Municipality asked the Magistrate 
to direct the removal of a hut under section 144 of the Cr. P. Code on 
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the ground that it was dangerous and Insamtary, and the Magistrate after 
-a full inquiry on the spot passed an order for demolition, it was held 
that a suit for compensation for damage caused by the order of the 
Magistrate purporting to be under sec. 144, Cr. P. Code fell under this 
Article — Hari v. Surendra, 18 I C. 84 (Cal.). A suit for damages against 
a Municipality for an alleged omission (o repair a road quickly, and 
for closing the road at both ends which Injured the business of the 
plaintiff, is governed by this Article — Municipal Board v Behari Lai. 
24 A.L J 632, A l.R. 1926 All 538. 95 I C 1030. In execution of 
a simple money decree, certain Immoveable property belonging to the 
plaintiff was advertised for sale. On the date fixed for sale, the cmiri 
came to sell the property. Before the sale, the plaintiff tendered the 
■decretal amount to the amin. but the latter wrongfully refused to accept 
the money and went on with the sale. The sale was subsequently 
set aside on plaintiff’s application under O XXI, r 89. C P. Code He 
then brought a suit for damages against the amin 19 months after the 
date of sale It was held that the suit fell under Article 2 (and not 36) 
'because the whole foundation of the plaintiff’s claim was the alleged 
omission by the defendant to perform a duty imposed by the C P. Code. 
i c the omission to accept the decretal amount and stop the sale. The 
•suit was therefore barred— Afufcof Lai v. Gopal Sarup, 41 All 219, 16 
A.L.J. 1017, 48 I C 815. A suit for damages tor wrongful attachment of 
standing crops does not fall under this Article but under Article 36— 
ffarl Cfiaran v Hari Kar. 32 Cal 459 (461). 9 C W N 376 

Where bricks were wrongfully selted and used by a Municipal Com- 
mittee, but not in the exercise of any powers conferred upon them by 
the Municipal Act, a suit to recover ihc value thereof need not be brought 
within three months— HarbhagMan v Hatsan 79 P R 1884 

257. Any enactment in force : — Article 2 applies to suits for 
■compensation only when the act or omission complained of was done in 
pursuance of some enactment in force for the time being in British India 
The defendant will have to show that what was done by him falls within 
the provisions of some Act of the Legislature. Where the canal 
authorities (defendants) cut the bank of a canal to avoid accident to the 
adjoining railway, and not to the canal, and the plaintiff’s adjacent mills 
were destroyed, held that the defendant’s act did not fall under the 
Canal Act. and Article 2 was therefore not applicable— Pun;jb Cotton 
Press Co . Ltd v Sccrelar}- of State. 10 Lah 161 (P C ). 28 P L R 
453. 31 C Vir N 835 (8.T7). A 1 R. 1927 PC 72, 103 1 C 1 It It not 
enough for the defendant pleading the Article In bar of a suit, to assert 
that he honestly belicred that the Act. In pursuance of which the alleged 
acts were committed, was In force. He must show that the Act was 
actually in force at the time and place of the acts complained of— /j/ Pam 
V. (7urPiulft, 105 P.R 1886 

258. Starting point of limitation —When the c3o«< of 
action depends on the happening of spcdil damage, it acenjes when the 
damage happens, and not st the fTie of the act which causes It — 
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Backhouse v. Bonomi, {1858} 9 H.L.C. 503; Lighlwood, p. 398. See^ 
Sec. 24. If the damage results to the plaintiR’s estate not immediately 
but after the lapse of some months after the acts of the defendant, the 
accrual of the cause of action is postponed under section 24 until such 
time as the damage occurs; in such a case the plaintiff’s suit must be 
brought within 90 days from the time when damage accrues to the plaintiff 
from the defendant’s acts — Richard Watson v. Municipal Corporation, 72 
P.R. 1909, 2 I.C. 819. The terminas a quo in calculating limitation is 
the date of the damage and not the date of construction of the work 
which caused the damage — Punjab Cotton Press Co. v. Secretary of Slate, 
4 Lah 428 (430), A I.R. 1924 Lah. 169, and 4 Lah. 432, A.I R. 1924 
Lah. 192, 79 I.C. 185, ef. Dwarka v. Corporation of Calcutta, 18 Cal. 91. 

Part ///. — Six months. 

3. — ^Under the Specific Six When the dispossession 
Relief Act, 1877, months. occurs, 
section 9, to re- 
cover possession 
of immoveable 
property. 

259 . Section 9 of the Specific Relief Act contemplates summary 
suits to recover possession, independently of any question of fiffe, if a 
question of title is raised, the suit will not fall under section 9— Romasamf 
V. Paraman, 25 Mad. 448, and will not be governed by this Article. 

It has been held in some cases that if the plaintiff brings a suit on 
the basis of possession only, and is unable to make out a title, such suit 
must be brought under sec. 9 Specific Relief Act within six months from 
the date of dispossession. If the plaintiff comes in after six months, he 
can succeed* only on proof of some iitie Mere anterior possession is not 
enough— Nanrf Kfshorc v. Sheo Dayal, II W R 168, Grant v Bunshee. 
15 W.R. 38; Debt Churan v. Jssar, 9 Cal. 39; Ertara v. Bany Mlslry, 
9 Cal. 130; Krishnarav v. Vasudev, 8 Bom. 371; Pemraf v. Nibaran, 
6 Bom. 215; Bapuji v. Bkagn-ant. 42 Bom. 357 (358). But in several 
other cases it has been held that, If the plaintiff (bringing a suit after 
the expiry of $ months) shows a previous possession, and nothing more, 
such possession fs pn'ma facie sufflcfent evidence of title against a tres- 
passer — Mohobeer v. Moftabeer, 7 Cal. 591 ; Honmantrav v. Secy, of 
State. 25 Bom. 287; Narayana v. Dharmachar, 26 Mad. 514; Nisa v. 
Kantiram, 26 Cal. 579. 

Where a non-occupancy ralyat has been dispossessed of his holding 
by a trespasser or by his landlord otheni'lse than in execution of a decree, 
then If his tenancy has not yet been determined, he has a title to the 
land, viz. the title of a tenant, and a suit by the raiyat to recover posses- 
sion by establishment of Ws idle Is not a suit under section 0 of the 
Specific Relief Act; consequently Article 3 cannot apply, but either 
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Art. 120 or 142 — Tamhuddtn v. A$hrub AU, 31 Cal. 647, 651 (F.B > 
(overruling Bhagabali v. Luton Mandat, 7 C.W.N. 218). 


4. — Under the Em- Six When the wages, hire 
ployers and Work- months. or price of work, 
men (Disputes) claimed accrue or 

Act IX of 1860, accrues due. 

section I . 


Part IV. — One year. 


5. — Under the sum- 
mary procedure 

referred to in sec- 
tion 128 (2) (/) of 
the Code of Civil 
Procedure, 1908, 
inhere the provi- 
sion of such sum- 
mary procedure 

does not exclude 
the ordinary pro- 
cedure in such 
suits, and under 

0. XXXVII of the 
said Code. 


One When the debt or liqui- 
year. dated demand be- 
comes payable or 
when the property 
becomes recoverable- 


259A. Change : — The Jlalicised uords have been added In 
Article 5, and the period of limitation has been extended from six months 
to one year, by the Indian Limitation Amendment Act XXX of 1925. The 
reasons ha\e been thus stated "Article 5 of the First Schedule to the 
Indian Limitation Act 1908 (IX of 1903) provides a period of limitation of 
SIX months for a suit under the summary procedure referred to in section 
128 (2) (/) from the date on nhich the debt or liquidated demand becomes 
payable or when the propeny becomes recoverable As the Anicle stood 
In the Act of 1877, it referred to suits on negotiable instruments under 
Ch 59 of the Code of Civil Procedure of 1882 In the Code of 190S 
posers were given m section 128 (2) {fi to High Courts to extend the 
summary procedure, and a reference to that section sas substituted for 
Chapter 39 of the Civil Procedure Code, shen the Limitation Act s’as 
consolidated in 1908 The fa« that the provisions of chapter 39 cf the 
Code sere also retained in Order 37 of the rves- Code of Civil Procedure 
seens to ha\ e been overlooked Accordingly it Anicle 5 is stnaiy cons- 
trued, it applies nos- only to suits oeder the summary procedure made 
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Tbe Bill proposes to make the intention clear, and to make a similar 
consequential change in Article 159 of the same Schedule. The Bill 
further proposes to extend the period of limitation now fixed in Article 5 
for suits to which the summary procedure applies from six months to 
one >ear, as the existing period has been represented to be too short” 
— Slaicment of Obfccts and Reasons (Gazette of India. Pan V, page ISI). 

This amendment has been made as a result of the recommendation 
of the Civil Justice Committee. See the Civil justice Committee Report, 
pp. 489-490. The case of Rabtndra v. Abdal Ahad. 52 Cal. 954, 29 C.W.N. 
589, A.I.R. 1925 Cal 78f, 6S I C 400 in which it was held that suits 
under 0. 37, C. P Code were not gotemed by Article 5, is hereby 
overruled. 

<6. — Upon a Statute, One When the penalty or 

Act, Regulation or year. forfeiture is incurred. 

Bye-law for a 
penalty or forfei- * 

ture. 

260. A suit for the recovery of a fine imposed under the terms of a 
•contract or agreement is a suit based on contract an. is governed not by 
Article 6 but by Article 63 or 1 15— President of Te/ut Board v Lakshml- 
narayana, 31 Mad. 54; see also Men Lai v Mukhfj. 3 P R. 1875 A 
suit for recovery cf profession tax under the Towns Improvement Act 
(HI of I87U «8 not governed by this Article, the same not being a 
psnalt)' or forfeimrc— President cf Afumcifdl Commission v. Padnarasu, 
J iMad. 124 A clause in a fcase from the Gowntment entitling the 
lessees to certain grazing fees and authorising them to impound and levy 
an extra fee in the case of cattle grazed without permission, is a ‘by-law’ 
within the meaning of this Artic'e— Aleri Lai v AJul/ifa. 3 P R. 1875. 

This Article applies to a suit for penalty under a Statute, Act, etc. : 
a penally in a bond does not fall under this Article Further, it applies 
to pecuniary penalties and forfeitures : therefore a suit for possession of 
immo\eablc property to which the plaintiff is entitled by reason of any 
forfeiiure cr breach of contract is not governed by this Article but by 
Article 143. 

7. — For ihe wages of a 
household servant, 
artisan or labourer 
not provided for by 
this schedule, 

Article A. 

261. Scope This article Is applicable only to a suit for wages 
brcnic»'t by a servant against the matter, and not to a suit brought by 
one servant against a superior servant who has drawn the wages of the 
•whole esuMishment from the master and has failed to pay theref/om 


One When the wages accrue 
year. due. 
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the portion due to the plaintiff — Rant v, Turnbull, 4 M.H.C.R. 43; 
Abhaya Cbaran v. Haro Chandra. 13 W R 150 Such a suit falls under 
Art. 62 

262. Wages- — ^The terra wages is confined to the earnings of 
labourers and artisans, and the word ‘salary’ is used for payment of 
servants of higher class— Cordon v Jennings, (1882) 9 Q B D. 45 In 
01 dinary language the term ‘wages’ is usually restricted to the remunera- 
tion for mechanical or muscular labour, specially to that which is ordi- 
narily paid at short intervals — U N. Alitra's Limitation, 5th Edn. p. 871. 
A suit by a painter for the price, when there is an agreement to pay a 
certain price for the whole work done upon delivery and acceptance, 
is not 3 suit for \iages under this article — Virasvami v Sayambabay, 2 
Al H C R 6 


263. Household servant .—This section does not apply to 
all servants, hut only to household ser%'anis A bisardar in Oudh is not 
such a servant,— Ghasi Ram v Una Datt. 26 O C 327, 79 1 C 576, 
A I.R. 1924. Oudh 189 A cook is a domestic servant, although he may 
be an expert in cooking , and a suit for wages brought by him is governed 
by this Article— Kuppu Rao v Narastcr. 2 L W 723, 28 1 C. 950 A 
ftei nurse is not a domestic servant and a suit by her to recover her 
wages falls under Art 102 — Alohan v Jumcrat 10 A L j 395, 17 I C 
653 A weighman employed to do work in a shop is not a household 
servant nor an artisan nor a labourer— Alufsoddi v Blsagnan, 48 All 164, 
23 A L J 1059 (cited below) A person whose duties are to svieep and 
clean a lemple provide fioucrs for daily worship and garlands for the 
idol 1 $ not a household servant— Bhavcihradon v Rama, 7 Mad 99, 
Oaradnaja v Arunachfila 41 Mad $28, nor is one so whose duty is to 
Instruct m fencing and wrestling— Pj-fu-on v Jenaka, 8 M H.C R. 87. 

Where a servant is appointed on a fixed monthly salary, limitation 
'Commences from the end of each month and not from the date of the 
dismissal of the servant— ffofi Churn v Alahomcd Safccm, 6 W.R. (Civ. 
Ref.) 33 A suit for wages as a domestic servant must be brought within 
one >e.ir after tha same became due. But where the master, instead of' 
paying the salary to the servant then and there gives cred't m his account^ 
books and treats the servant as h-s creditor, the law of limitation appUc- 
able is not that under Art 7 but ihe ordinary rule of limitation as to 
debtors. It is the same as if Hie master pave a pro-note to his servant 
for wages-Cftinn-n v Vilathan 27 L W 30. A 1 R J928 Mad 27. 106' 
1C 229 

264. Artisan —According to Webster’s Dicticnary. tn artisan 
is one trained to mechanical dexteniy m some mechanical an or trade 
A frotor<ar driver is an amsan, because he is required to Irow ho*- to 
start the car, how to steer it and how to stop it. and for such purpexes 
he mu«t po«ess some tViU m nta-’p-jlatmt ihe S Cerent pans of the 
r'echaei‘«m— Sfwariri v Le. ^“•lttaf3van 5 Ra'S 4T7. AIR 1927 Rarj 
279. 104 1 C. 520 A mec*’ancal e"Cineer is not an in'san wi-h.n the 
meann-. o' this Artir'e Tbe wo-d ‘an.-an’ r-ears a t-'ee.'-n-c or a 


/ 


/ 
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vortcman who has acquired some manual skill, and does not mean persons 
undertaking higher classes ol work which involve responsibility and intel- 
lectual training. A suit by an engineer lor wages would be governed- 
by Article 102 — Navalmal v. Mangaldas, 12 5.L.R. HO, 50 I.C. 37. 

265. Labourer : — A workman or labourer is one who enters 
into a contract to employ his personal services and to receive payment 
for that in wages — Rtley v. Ward. 2 Exch. 59 A labourer is a man who 
digs and does other work of that kind with his hands. But a carpenter 
is not a labourer because though he works with his hand, his work 
requires skill and training — Morgan v. London General Omnibus Co , 
(1884) 13 Q B D. 832. A labourer is a servant in husbandry or manu- 
facture not living infra maenta. who labours in a toilsome occupation and 
does work that requires little skill, as distinguished from an artisan 
(Bouvier’s Law Dictionary, Vol 2, p 1819). A person who is a con- 
tractor or sub-contractor and who engages to get work done but does 
not engage in any work himself is not a workman or labourer— 0//hy v. 
Subba Pillai. 7 Mad 100, In re Bal Krishna. 10 Bom 106 A man 
who agrees, in consideration of the use of the land and a share of the 
produce for the season, to provide seed and labour and carry on the 
cultivation of the land, is not a labourer— ,4nd/ Konan v Venkalt 
Subbaiyan, 2 M H C R 387. A weighman employed to work at a shop 
cannot be treated as a mere labourer, employed to do task work, that 
Is, to hold the scales and weigh goods in a shop for a monthly salary. 
He can be asked to do other work ol the shop when free. He has ( 0 i 
count and add up and calcubie the price on the total quantity «eighed^ 
end his work cannot therefore be treated as purely manual labour. He 
may be regarded as a shopkeeper’s assistant, and Article 102 applies to 
a suit by him to receive his dues from the shopkeeper— Afu/sodrff v. 
Bhagwan. 48 All. 164, 23 A L.J. 1059, A I.R. 1926 AH 172, 90 I.C. 
120. 


8. — For the price of 

food or drink sold 
by the keeper of a 
hotel, tavern or 
lodging house. 

9. — For the price of 

lodging. 

10. — ^To enforce a right 

of pre-emption, 
whether the right 
is founded on law 
or general usage, 
or on special con- 
tract. 


One When the food or drink: 
year. is delivered. 


One When the price be- 
year, comes payable. 

One When the purchaser 
year. takes under the sale, 
sought to be im- 
peached, physical 
possession of the 
whole of the property 
sold, or, where the- 
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subject of the sale 
does not admit of 
physical possession, 
- when the instrument 

of sale is registered. 

266. Scope: — In certain earlier Allahabad cases it was held that 
the sale referred to in this Article was a sale ab intito, i e., an absolute 
sale having immediate eRect and operation and that this Article did not 
apply to a mortgage by conditional sale which became a sale only on 
foreclosure A suit for pre-emption in the latter class of sale was held 
to be governed by Article 120 See Nath Prosad v f?am Pallan, 4 All. 
218 (F.B ) , Patik Lai v. Go/ro;, 4 All. 414; and .IsiJc Ah v Mathurakiinda, 
5 All. 187 But this view has been disapproved of in the Full Bench 
case of Bflful Begum v. Afansur i4fi, 20 All 315 (319) In this case the 
Judges have observed (at p. 319) • ‘'We cannot see how a sale is any 
the less an absolute one because it is not to take immediate effect and 
operation. There is certainty nothing in Article 10 to suggest that the 
sale mentioned in that article is limited to a sale which is to have imme- 
diate effect and operation. In our opinion, the other conditions being 
present necessary to make Article 10 applicable, Article 10 would apply 
to a sale which In its inception was a mortgage by conditional sale, but 
which either by the operation of Reg XVIl of 1806 or by the operation 
of Act IV of 1882 (Transfer of Property Act) had become in effect nn 
absolute sale with the right of redemption gone In such a case, the 
other conditions existing, Article 10 would apply as soon as the mortgagee 
had acquired the complete interest of the mortgagor ” 

267. Pre-«mplion —The right to pre-empiion arises when the 
sale becomes complete i c . when there is an entire cessation of right on 
the part of the vendor — Buksfta v Tofer. 20 Vf' R 216 Therefore no 
right of pre-emption can arise on a mere conditional sate or mortgage so 
long as the right of redemption remains with the mongagor— Coori>jf 
V. Ra/ah Trknjrain, 2 W.R 215 

The v,ord ‘pre-emption* In this Article refers only to those cases in 
«hich the v-endor has actually furchaicd the property, and not to those 
cases where the Intending purchaser has not yet rompfeted his purchase, 
because the third column of this Article does not preside a starting po nt 
of limitation for a case (n which the sate has not taken place tl'hcrc t^e 
intending purchaser has only Intended or contracted to purcha-e i*-f 
property, a suit lor pre-emption {te., to enforce the pla ni fl’s c'l m ‘ > 
purchase) Is gmemed by AnieJe 120. *nJ the right to me iccrvti i.-i’-r 
that Article when the plaintiff first becomes aware that the se.-.i ' t • 
not Intend to sell the land to hln— Rji v Sidala.’i. I C 9P A t V 
1922 Kag 14 

tThen a deeument was really a deed of sale, but was t-t'r - c--.cd 
a hiKi bil-raar. It was held to be an Inttni-tent of wte - • r rc-ci-r 
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runs /rom the date of registration of the sale-deed, and not from the 
date when the vendee subsequently takes possession from the mortgagees 
— Narendra v. Wall Muhammad, 28 I C 208, 2 O.L.J 109; Tikaya Ram 
V Dharam Chand, 45 P.R. 1895, Vtswanathan v. Ethirafulu, 45 M.L.J. 
889, A I.R. 1924 Mad 57, 76 I.C. 467. Where the property, at the 
date of sale, is in the possession of the holder of a particular or inter- 
mediate estate e.g., an usufructuary mortgagee or a tenant for a time, 
the property is not capable of immediate physical possession by the 
purchaser — Jairam v Sitarom, 16 N.L R 37 (F B.),’ 52 I.C. 940. 

Where the whole of the property is not capable of physical possession 
at the time of sale, the peri^ of limitation commences from the date of 
registration of the sale-deed — Umar Baksh v. Choghatta, 156 P.R. 1882. 
The words ‘takes physical possession’ must be construed as meaning ‘takes 
physical possession of the whole land’; where the vendee takes posses- 
sion of the different portions o! the property at different periods, time 
runs from the last date, when he obtains possession of the whole of the 
property— Dews v. Dia Ram, 98 P.R 1876. 

Symbolical possession is not tantamount to physical possession— 
Achatananda v. Btki Btbi, 1 Pat. 578 (581), A.l.R. 1922 Pat. 601, 4 
P.L.T. 277, 69 I C. 666 

When the property is not capable of physical possession, limitation 
runs from the registration of the sale-deed and not from any subsequent 
date on which the parties have by mutual consent rectifled the wrong 
description given in the sale deed of the property sold— Ganga Ram v. 
Sardara, 64 P.L.R. 1916, 35 I.C. 278. Thus, where at the time of muta- 
tion, the parties to the sale-deed agreed that the khasra numbers different 
from those entered in the deed numbers were intended to be sold and 
mutation was accordingly effected, the starting point of limitation was 
the date of registration of the sale-deed, and not the date of the mutation 
— /Wd/ Kali Shankar v. Raghabir, 9 I.C. 309 (All.). 

269- Registered sale-deed : — A sale-certiflcate granted under 
sec. 316 C. P. Code (1882) is not an Instrument of sale for the purposes 
of this Article, as it does not apply to a sale in execution of a decree; 
even If It be so regarded, still a copy of the certiRcale forwarded to the 
registering officer, in accordance with sec. 89 of the Registration Act, 
and duly filed In the register of non-testameniary documents relating to 
immoveable property prescribed in sec. 51 of the Act, is not a 'registered' 
document within the meaning of this Article — Fateh Singh v. Dropodi, 
M2 P.R. 1908 It is Immaterial for the purposes of this Article whether 
the registration was effected with or wilhoui the consent of the vendor. 
In cither case, the starting point of limitation is the dale of registration — 
Kagina Singh v. Dun! Chand, 62 I C. 707 (Lah ). 

Date of registration Limitation for a suit lor pre-emption 
depending on registration begins from the date when the certificate 
required by sec. CO Registration Act Is signed and dated by the register- 
ing ofheer on the document, and not from the date on which the docu- 
ment is presented for registration, nor from the date when the registering 
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officer signs under sec. 59 the endorsements made under secs. 52 and 58 
of the Act embodying admission of execution — Korm v. Fail, 10 P R 
1881; Bhanian Ram v. Gopal Ram, 92 P R 1906 A sale-deed was 
Tegistered at G on 6th October 1921. Only a very small portion of the 
property sold was situated in G The rest of the property was situated 
In B. After registration at G, the registration office at B was informed 
of the registration and an entry was made by the Sub-Registrar of B in 
"his register on the 24^ November 1921. Held that time began to run 
from 6th October, which was the date of registration, and not from 
■24th November 1921 on which a mere entry was made in the register 
■of n.—Sheopuian v. Mangu. 23 A.LJ. 104, A l.R. 1925 All. 324, 86 
1 C. 130. 


270. Possession by vendee or pre.emptor before sale : 
— Where prior to the execution and registration of the sale deed, ^ 
actual possession of land was taken by one of the vendees under a con- 
venient arrangement, limitation for the purpose of the pre-emption suit 
Tan from the date of the actual sale (i.e., execution of the sale-deed) ; 
and the prior possession of one of the vendees must in law be referred 
1o the subsequent deed of sale— Ram Peara v. Rup Lei, 80 P.R. I918, 
■48 I C. 1 02. Where the pre-emptor had already been in possession of 
The land (originally under an agreement and afterwards as a trespasser), 
and there was no registered deed of sale, a suit for pre-emption was 
"held to be governed by Article 120 and not by this Article— Kefayudhan 
V. China Velayudhan, 40 M.L.J. 443. 62 I.C. 27 In the Puniab, If 
there Is no registered deed of sate, and physical possession is not given 
because the vendee had already been in possession of the property, but 
there Is mutation of names, the suit for pre-emption is not governed by 
Article 10 or 120, but by sec. 30 of the Punjab Pre-emption Act, and 
time runs from the date of mutation— Tola Ram v. Lorindra Ram. 3 
Lah 261, A l.R. 1922 Lah 210. 69 I.C. 715; Corudas v. Qadir Bakhih. 

28 P.L.R. 192, 102 1 C. 423. A.I.R. 1927 Lah. 388. 

271. Where article does not apply Where the uhole 
•Of a portion of the subject of sale Is not capable of physical possession 
and there Is no registered deed of sale, a suit for pre-emption is governed 
by Art. 120, snd not by this Article — AU Cosher v. Jan-ahir, 30 P.R. 
1892 Thus, a suit to enforce a fight of pre-emption against a mortgagee 
by conditional sale uho has foreclosed under Reg. X\'II of 1806 is 
Rowmed by Art. 120, «hen part of the property sought to he pre-empted 
Is a share in an undivided zemlndarl mahal. and there Is no registered 
■deed of sale— Rjfaf v, Monsnr. DO All. 315 (321) (F.B ). affirmed in 
fjjfol V. Aljrtssr, 24 All 17 (P.C.). A suit for pre-emption In respect 
of an oraf sale, the property sold being a share In an undivided holding 
■not susceptible of physical possession Is go\Tmed by Article 120— AVshm 
Chani V. Kehr Singh. 14 P.R. 1901. Where the prepefty does not 
admit pf phialcaJ possession, tad heirg under rupees <»e ftcairei la 
>-alue, is convej-ed hy an onregisterei lasmumecf. th's a.rticJe does not 
apply. See Whitley Stokes* ^Rglo-fedUn Codrs. VoL II. p. 977. Where 
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the purchaser has obtained only symbolical possession but no physical 
possession, and there is no registered deed of sale, the property having 
been sold in execution of a decree, this Article does not apply — 
Achulananda v. Biki Bibi, 1 Pat. 578 (581), A.l.R. 1922 Pat. 601, 69- 
I.C 666. 

A suit by one pre-emptor against another for the determination of 
the question as to whether the plaintiff or the defendant has the better 
right to pre-empt the properly, js not governed by this Article but by 
Art. 120— Durga v. Haider, 7 All. 167; Ihhi Bux v Muhammad Rab 
iVflivaz Khan, 80 PR. 1912, 14 I.C 328; Ram Pershad v. Ganga Datf, 
20 P.R. 1903; Alutsadda v. Hamira, 1! P. R. 1893 This Article applies 
to a suit by the pre-emptor against the vendee. A suit against a trans- 
feree of the vendee faills under Article 120 and not under this Article — 
Karamdad v .4/i Muhammad. 31 P.R. 1913 (F.B.) 18 I.C. 70. 

272. Right not exlinguished— Defence of pre*emp' 
lion A suit by a pre-emptor is not a suit for possession of property 
in respect ol which he has the right of pre-emplion, and therefore, the 
right IS not extinguished by operation of section 28 Consequently, a 
defendant may plead his right of preemption by way of defence, though 
a suit by him to enforce such right would th»n be time-barred — 
Kanharan KuUl v. VthoUi. 13 Mad. 490; Krishna AJcnon v. Kesavan, 
20 Mad. 305. Contra— Viswancf/tan v. Ethiraiula. 45 MLJ. 389, A.I R.- 
1924 Mad. 57, Kamasami v. Chinnan Asari, 24 Mad. 449 

1 1 .—By a person, against whom One The date of 
any of the following orders year. the order, 
has been made, to establish 
the right which he claims to 
the property comprised in the 
order : 

(1) Order under the Code of Civil 
Procedure, 1905 on a claim 
preferred to, or an objection 
made to the attachment of, 
property attached in execution 
of a decree ; 

(2) Order under section 28 of the 
Presidency Small Cause 
Courts Act, 1882. 

This Article and the one following correspond to An. 11 of the Act 
ol 1877. The old Article ran thus; — ^“By a person a?atnst whom an 
order is passed under section 280. 282 or 335 of the Code of Civif 
procedure, to establish his right to, or to the present possession of, the 
property comprised in the order— One year— The date of the order,’' 
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273. Scope of Article This Arilcle Is wider in its scope 
than the corresponding Article of the old Act. A suit contemplated by 
the old Anicle uas a suit by a person against whom an order was passed 
under secs. 2S0-’82 of the C. P. Code 1882 (O. XXi, rr. 60-62 of 
the new Code). But Article II of the new Act speaks of suit by a 
person against whom an "order on a claim or objection’* was passed, 

I c. any order passed in claim proceedings, and Is not restricted to an 
order passed under 0. XXI, rr. CO — 02. Therefore, where upon attach- 
ment of the properties of the ludgment-debtor, a simple mortgagee of 
the judgment-slebtor preferred a petition praying that the properties 
should be described in the sate proclamation as being subject to the 
simple mortgage in favour of the petitioner, and the petition being 
dismissed, he brought a regular suit to enforce his mortgage more than 
one year after the order of dismissal, it was held that although the 
objection did not purport to be put in under rule 58, and the order of 
dismissal was not under rules 60 — 62, still It was an "order on an 
objection" and therefore one contemplated by this Article; and the suit 
by the mortgagee to enforce his mortgage against the execution-purchasers 
and their representatives, brought more than a year after the order of 
dismissal Is barred by this Article— Lafcs/iumaMn v, Paraslvan, 37 M L.J. 
159, 62 I.C 720 (721); I'cftf Padayalhi v. Arumusam. 38 MLJ. 397, 
56 I.C. 481; Muthia Chetiy v. Palankppa. 45 Mad. 90, 41 M.L.J. 694, 
70 I.C. 432; Debldas v. Maharaf Rupchand. 25 A L.J. 609, A. I R. 1027 
All. 593, 102 I.C 792. Contra— CanesA v. Damoo, 41 Bom. 64, 26 
1 C. 627. (decided under the old Act) in which under exactly similar 
circumstances it was held that the suit did not fall under Article II. 

A property mortgaged to A was attached and brought to sale by 
execution by the defendant, and after the sale had taken place, A pre- 
ferred a claim petition that (he sale proceeds should be kept m Court 
deposit to satisfy his mortgage and not be paid over to the defendant. 
The Court dismissed the application holding that as the sale had taken 
place, It had no jurisdiction to hear the petition. In a suit by the 
plaintiff to enforce his mortgage and recover the mortgage money from 
the defendant, it was held that the suit did not fall under Article 11 
but was governed by Article 132, because in this case there was no 
"order on a claim or objection” within the meaning of Art II. The 
claim was preferred after the sale had already taken place, so that the 
proceeding was not one under O. 21, and the Court had dismissed the 
claim on the ground that It had no jurisdiction to hear it — Abdul Kadtr 
V. Somasundaram. 43 M.L.J. 467, 70 I.C. 648, A.I.R. 1923 Mad. 76 
(distinguishing 41 Mad 985 F.B, 37 M.LJ. 159 and 38 M.L.J 397). 

- The word “attachment" In this Article means a de facto attachment, 
and not a mere order of attachment. Of course, such an order is a 
necessary preliminary to an attachment, but until the further steps 
prescribed in the Code have been taken in execution of it, the attach- . 
ment cannot be said to have been sccompfished. Cfnless there had been 
a completed attachment of this character, there can be no order on an 
objection made to it or a eWa preferred to the property, such as is 
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contemplated in this Article. Without such order, there is no terminus 
a ouo for the running of limitation, and therefore no limitation at all. 
Thus, in execution of a money-decree the Court had ordered the attach- 
ment of the property of the judgment-debtor, but no attachment was 
actually made, and neither the Court nor the parties were aware of the 
absence of the attachment The sale-proclamation was duly issued, and 
a mortgagee of the judgment-debtor preferred a claim-petition that the 
sale should be subject to his mortgage The claim having been dis- 
missed, he brought a suit for sale on his mortgage, more than one year 
after the date of dismissal, and contended that the claim-proceedings being 
illegal for absence of attachment, the order of dismissal of his claim was 
a nullity and was not required to be displaced by a suit under Article 11. 
Held that the order was a nullity, that Article 11 was not applicable, and 
that the suit was not barred — MutAia Chetly v, Pufaniappa, 55 I.A. 256, 
51 Mad. 349, 55 M L J. 122, 32 C.W.N. 821, A I.R. 1928 P.C. 139, 
overruling Muthia Cfietfy v Palanuppa, 45 Mad. 60. 

Unlike Article II of the old Act, the present Article does not refer 
to any particular section (or Order and Rule) of the Civil Procedure 
Code, so that this Article is general in its scope and applies to all orders 
in claim-proceedings, whether they are passed after full investigation 
under the claim sections of the Code, or are passed without any invcsff- 
gallon at all See Gangadhar v Abdul Majid. A.I.R. 1623 Nag. 69, 69 
I.C. 522. Thus, it is applicable where the objection of the claimant 
was dismissed for default of appearance and there was no investigation— 
Oulab V. Mulsaddt, 41 All. 623; Debt Das v. Maharoj Rapchand, 25 
A.LJ. 609, A.I.R. 1927 All. 593; Nagendra v. Phani Bhusan, 45 Cal. 
785, 23 C.W.N. 357; Ponnasmiml v. Sama Ammal, 31 M.L.J. 247, 38 
I.C. 937 (938). It Is applicable where the claim or objection was dis- 
missed under the proviso to rule 58 of O. 21, C. P. Code (without 
Investigation) as being filed too late. A suit brought by him more than 
a year after the date of the order dismissing his application is barred 
by this Article — Velu Padayachi v. 4rumugam, 38 M L J 397, 56 I.C. 
481 (483); Nagendra v. Phani Bhusan, 45 Cal. 785; Norasimha v. 
Vi/iapalj, 2 L.W. 206, 27 I.C. 944 (945); Cobardhan Das v. Mokundi, 
45 All. 438; Narsayya v. LaAsAmfnaroyona. 19 N.L.R. 34, A.I.R. 1923 
Nag. 187; Venlataratnam v. Ranganayakamma. 41 Mad. 985 (F.B.). In 
the last mentioned case, the Full ^nch pointed out (at p. 993) that 
under section 283 of the old Code, the orders contemplated by the 
Legislature were orders passed under sections 280-282, and an order of 
summary refection passed under section 278, not being speclflcally men- 
tioned In sec. 283, was not conclusive and did not require to be challenged 
within a year; but In the present Code, the language of O. XXl, r. 63 
which omits all specific reference to the previous sections or rules. Is 
undoubtedly more genera! than that of sec. 283 of the old Code, and 
provides for all orders including orders of summary rejection made by 
the Court. 

[In view of this change In the law in the present Article and in 
O. XXI, r. 63 of the C. P. Code, the following cases which were decided 
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under the old C P. Code and the old Limitation Act, are no longer 
good law : — 

Kafijr V Toni. 1 C.W.N. 24— In this case it was held that Article II 
was not applicable where the claim was disallowed by reason of the 
claimant failing to produce any evidence In support of his claim. 

Putlamna v. Pradosham, 18 Mad. 316 — in this case Article 11 was 
held to be inapplicable where the claim was dismissed on the ground that 
the claimant’s property had not been attached. 

Chandra Bkusan v. Ram Kanlh, 12 Cal. 108 — which held that 
Article 1 1 did not apply where the claim was dismissed on the ground 
that the boundaries of the property attached did not tally with those as 
gi^-en in the sale-deed produced by the claimant. 

Kalla V Brown, 3 All 504, Kayyana v. Doosy, 29 Mad. 225; Sarala 
V. Kausala. 31 Mad. 5, — in these cases it was held that Article 11 was 
Inapplicable where the claim was dismissed for non-appearance. 

Venkapa v. Chenbasapa. 4 Bom. 21— which held that Article 11 could 
not apply where the Court refused to Investigate the claim. 

^funfsamf v. ,4rurt<icfiald, 18 Mad. 26^{n this case it was held that 
this Article did not apply where the claim was dismissed upon the claimant 
withdrawing the claim.] 

Mr. Rustomjl, however. Is of opinion that the law has not been 
changed either under 0. 21, rr. 58-63, C. P. Code, or under Art. 11 of 
the Limitation Act, 1908. See Rustomji, 3rd Edn , pp. 255-256. 

274. Suits under this Article It has been held in some 
oases that a suit under sec 283 C. P. Code 1882 (0. 21, r. 63) Is not 
a suit to establish title. The words “the right which he claims to the 
property” has been interpreted to mean the right to have the property 
attached and sold or the right to have the property released from attachment. 
They do not mean the right or MIe to the property. Therefore a suit by an 
unsuccessful claimant to recover possession of the property on the strength 
of title, brought more than one year after (be date of the order, is not barred 
by this Article — Morshia v. Elabi, 3 C.L.J. 381 ; Kedar Nalh v. Rakhal 
Das. 15 Cal 674. Rules 58 to 61 of O. 21, C. P. Code simply deal 
with the rights of the parlies to attach the property In execution, and 
not the rights of the parties to (he property Itself. An adjudication under 
those rules has not the force of res ludieala but it is only operative to 
conclude rights in execution. The nature of the inquiry Is a summary 
one. Rights relating to property (which may be far beyond the pecuniary 
jurisdiction of the executing Court) cannot be disposed of on the claim 
petition. The Legislamre cannot have contemplated such far-reaching 
consequences to an order made under such circumstances as to conclude 
the right and title of the parties lor all time 'to come— Vedalingam v. 
Veeralhal, 37 M.L.J. 547, 54 l.C. 530 (533). If the order passed on 
the claim petition decides only the question about possession, and leave* 
the question of title open, it cannot be «iUd that the » pone... 

sion concludes title as well. The ’ cont 


by O. 
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r. 60 is bare possession and not possession indicative of titie. Consequently 
a suit by the unsuccessful party based on title need not be brought within 
one year — Vedalingam v. Veerathal, (supra). On the contrary it has been 
observed by the Privy Council • “The policy of the Act evidently is 
to secure the speedy settlement of questions of title raised at execution 
sales, and for that reason a year is fixed as the time within which the 
suit must be brought” — Sardhari Lai v. Ambika pcrsbad, 15 Cal. 521 
(526) (P.C.), followed in Naiimunnessa v Nachamuddin, 51 Cal 548, 
39 C.L.J. 418, 83 1 C 233, A I R. 1924 Cal. 744 ( 751), where it has been 
held (dissenting from 15 Cal 674) that in a suit instituted under O. 21, 
r. 63, C. P Code, the object is to establish the plamtiH’s title to the 
property and not merely to establish his right to have the attachment 
released. See also the cases of Nilo v. Rama. 9 Bom 35 (38) ; Khub Lai 
V Ramlochan, 17 Cal 260 (262); Bibt Ahman v Dhakeswar, 1 C.L.J. 
296, where a suit to recover properly on the basis of title was held to be 
governed by this Article. 

In a suit against an order on a claim petition, the plaintiff is not 
confined to the relief which can be given by the Court which heard the 
claim, but is entitled to ask both for declaration of his title to the property, 
and for all consequential reliefs, e.g recovery of its value where the pro- 
perty had been sold prior to the order on the claim-petition A suit to 
“establish” a right means a suit to establish it effectively by obtaining 
appropriate relief for the infringement of his right. Therefore a suit for 
the recovery of the value of the property sold falls under this Article and 
must be brought within one year— Basivi Reddi v. Ramayya, 40 Mad. 733 
(736, 739) (F B.) , Shiboo Narain v Mudden Ally, 7 Cal. 608 (612), Sadu 
v. Ram, 16 Bom 608 (614). A decree-holder, whose attachment was 
raised at the instance of the alienees from the judgment-debtor of the 
properties attached, sued to establish his right to proceed against the 
properties and for a declaration that the alienations were not binding on 
him. It was held that the suit was governed by this Article, and was in 
time if brought within one year of the order raising the attachment. The 
fact that there was a secondary relief prayed for in the suit {viz. a declara- 
tion) does not take the case out of this Article, as this Article is applicable 
to all cases in which the main relief ( 1 m. to establish his right to proceed 
against the property) asked for falls within its scope — Venkateswara v. 
Somasundaram, 1918 M.W.N. 244, 44 I C. 551. Upon attachment of a 
property, the claimant preferred a claim that he was m possession of the 
property under a mokarari lease granted by the Judgment-debtor. This 
claim was allowed, and the property was ordered to be sold subject to the 
mokarari. More than a year after this order, the decree-holder who pur- 
chased at the execution sale, brought a suit for a declaration that the 
mokarari was fraudulent and benami. and for possession and mesne profits. 
Held that the order of sale being a judicial determination under sec. 280, 
C. P. Code, 1882, the present suit ought to have been brought within 
one year from the date of the order, and was barred under this Article— 
Rajaram v. Raghubansman, 24 Cal. 563. A claimant whose objection Is 
disallowed is bound to bring a suit within one year notwithstanding the 
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Tact that he retains his possession , and if he falls to bring a suit, he is 
liable to be evicted by the auction-purchaser — Badri v. Aluhammaif, I All. 
381 (F B ) Claims founded on mortgages are as much within the purview 
of 0 21, r .58 as any other claim. An order refecting the claim of a 
mortgagee who applied to have the attached properties sold subject to his 
mortgage must be challenged within the period of limitation prescribed by 
Article 11 — Ponnusami v Samu Ammal. 31 M.L.J. 247, 38 I.C. 937 (938) ; 
Nemapauda v Paresha, 22 Bom 640 (643); Lakshumanan v. Parastvan, 
37 M L.J 159, 52 I.C 720 (721); Vela Padayaehl v. Arumugan. 38 M.L.J. 
397, 56 I.C. 481 (482) A certain property being attached m execution, 
a mortgagee of the property obfected to it on the ground that the Court 
should allow his mortgage to the extent of Rs. 164. The Court allowed 
only Rs. 64 It was held that the mortgagee was bound to establish his 
right to the full amount within one year from the date of the order — 
Yashi'anl v \ithoba, 12 Bom. 231 When In execution of a decree 
against a widow m respect of a mortgage executed by her, the property 
was attached, and the reversioner’s objection to the attachment of the 
property mortgaged by the widow was disallowed and he sued to have It 
declared that the mortgage was invalid as against his reversionary interest, 
It was held that this Article applied and the suit was maintainable — 
Sani Ram v Ganga Ram. 1904 P L.R. 122. But it should be noted 
that if the reversioner had brought no suit under this Article within one 
year, his right would not have been lost, because under Article 141 the 
reversioner’s right to sue accrues only on the death of the widow. During 
her life-time, he Is not bound to make any application for possession, and 
the fact that he has made an unsuccessful application for possession in 
the execution-proceedings and has not sued under this Article, does not 
debar him from filing a regular suit after the widow’s death— Taf v. Ladu. 
20 Bom. 801 Where, on the date of hearing, the claimant failed to pro- 
duce evidence and wanted time, but the Court refused to gram time 
and dismissed the claim petition, a suit to challenge the validity of the 
•order of dismissal must be brought within one year under this Article ; 
if this is not done, the order would become conclusive — Gokui v. Aloftri 
Bibi, 40 All. 325 ; Rahim Box v. Abdal Kader. 32 Cal. 537. 

275. Parties (o suit under this Article /udgmenf-debtor : 
— This Article does not apply to a stdt by a person who was not a party 
to the proceedings in which the order sought to be set aside was made. 
'The judgment-debtor Is not necessarily a party to the claim proceedings 
and unless he Is a party to the proceedings, any order passed therein 
is not conclusive against Wm. Therefore, a j'udgment-debtor who is not 
a party to the claim-proceedings Is not bound by the one year's rule of 
limitation of this Article in respect of any snit which he may bring for 
the purpose of establishing his righf to the property — Imbichi v. Upakki, 

1 Mad. 391 ; Kcdar Nath v Rakhal Das. 15 Cal. €74 (679); Narayan v. 
Umbar, 35 Bom. 275 (279); Mot'din Kutti v. ffunhi Katii, 25 Mad. 721 
(723) ; Sadaya v. Amarthaehari. 34 Mad. 533 (534) ; Gorava v. Subbarayudtt, 
13 Mad. 366 (368); Munshi Lai v. Bishna. 10 P.L.T. 581, A.l R. 1929 
Tat. 604 (605), 120 I.C. 762; Bftitropa ▼. Dod Nagayya, 11 Bom. 114; 
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Nemagaada v. Paresha, 22 Bom. 640 (645) ; Karsan v. Ganpairam, 22 
Bom. 875 (879). This view has been to some extent modified by a later 
decision of the Madras High Court where it has been held that a judg- 
ment-debtor will not be bound by an order on a claim petition unless he 
has been a party to it and also unless the order m terms adjudicates upon 
his iitle—Vedahngam v. Veeralhal. 37 MX.J. 547, 54 I.C. 530 (534). The 
judgment-debtor is not a necessary party to a claim proceeding, and the 
proper parties to such proceedings are the decree-holder and the claimant. 
Of course if the judgment-debtor intervenes and actively opposes the- 
claim along with the decree-holder, and the claim petition succeeds, he 
may be bound by the order unless he sets it aside within one year, as 
the order may be then said to be passed against him also. But ordinarily 
it is the decree-holder’s right to bring the property to sale against the 
claim of the claimant, and the claimant's right to have the property- 
released, which are Lvgated id the claim proceeding — Veia Padayachi v. 
Arumugam, 38 M L J. 397, 56 I.C 481 (483). The judgment-debtor is 
not a party to the claim proceedings, but persons who are parties to such 
proceedings and persons claiming through them do not cease to be parties 
to the proceedings merely because subsequent to such proceedings they 
happen to stand m the shoes of the Jud|menf-debtor~7?i:rTm, Aiyar v. 
Palatiiappa, 35 Mad 35 (37) 

Claimants and decree-holders :-“This Article applies to suits not only 
by claimants but by decree-holders as well Where, after investigation 
under sec. 280 of the Code, the release of the property attached was 
ordered as against the decree-holder, he Is limited to one year within which 
to sue for a declaration that the property is that of his Judgment-debtor 
—Sardhari v. Ambika, 15 Cal 521 (PC) Where the claim proceedings 
were decided ex parte by reason of the decree-holder's non-appearance 
notwithstanding that he was given opportunity to appear and produce 
evidence, and an order was made for the release of attachment after an 
investigation under section 280, it was held that there was an adj'udica- 
tion as to the merits, and a regular suit by the decree-holder for establish- 
ing that the property was that of his judgment-debtor must be brought 
within one year from the date of such order — /iwani v. Nathumal, 28 
P.R 1910, 5 I.C. 890. 

Auction-purchaser : — Although the auction purchaser was not a party 
to the claim proceedings, still when the claimant's objection was dis- 
allowed (and the property was sold) and he afterwards brings a suit under 
this Article, more than a year after the date of the order passed in the 
claim proceedings, the auction purchaser can come in and resist the suit 
He is very much interested In obtaining a good title to his purchase, and, 
being a party to the suit, can fake advantage of the fact that the claim 
was dismissed, and can raise any objection such as limitation that may 
serve as a bar to the maintenance of the suit— Pcfu padayachi v. Arumugam. 
(supra). But the auction purchaser is not bound by the order passed in 
the claim proceedings, as he was not a party to that proceeding, and 
cannot be regarded as a representative either of the judgment-debtor or of 
the judgment-creditor— NurayiiB v. Umbar, 35 Bom. 275 (277). 
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/Issignccs . — A person who Is an assignee of the judgment-creditor* 
purchaser in court sale is bound by an order against the judgment-creditor 
in the claim proceedings, and a suit by him must be brought within the 
period prescribed by this Article— i?jmu Aiyar v. Palaniappa, 35 Mad. 
35 (37). An assignee from the claimant who has been successful in the 
claim proceedings in releasing the property from attachment, must be made 
a party in a suit to set aside the order of release, if it is intended to 
bind him by the result of the suit— Prjljp Chandra v. Sarat Chandra, 25 
C.V.N. 544, AIR. 1921 Cal 101. 62 ! C 348. 33 CL J. 201. 

Clamant as defendant — The rule is that the unsuccessful objector 
or infcr\’enor must himsci/ bring a regular suit within a >ear, and if he 
fails to do so, and a suit is brought against him (e g. by the auction 
purchaser) he cannot assert his right to the property in that suit, even 
though It was filed within a year of the adverse order — Nemagauda v. 
Paresha, 22 Bom 640 (644) ; Bailur Krishna v Lakshmana, 4 Mad. 302 
(30S) , Velayuihan v Lakshmana, 8 Mad. 506 

276, “Property”: — The word ‘property’ includes a debt and 
other intangible property. When a debt not secured by a negotiable instru- 
ment 1 $ attached, a claim can be preferred by a third party and investigated 
under sec 278 C. P. Code, and an order disallowing the claim is subject 
to the operation of section 283 C. P. Code and Art. 11, Limitation Act. 
The words “possess” and “possession” in the claim sections of the Code 
Include constructive possession or possession in law of debts and other 
Intangible property, and are not restricted to properties which are capable 
of tangible or physical possession— CWiambara v. Ramasamy, ZJ Mad. 67. 

277. Where Article does not apply ■**'This Article does not 
apply to a case where subsequent to the order disallowing the claim, the 
decretal amount is paid of by the judgment-debtor and the attachment 
released, so that the claimant's interests are not affected. The reason is 
that as soon as the attachment is removed, there is no longer an attach- 
ment or any other proceeding in execution in which the order disallowing 
the claim could operate to the prejudice of the claimant As soon as the 
attachment is released, the parties are restored to their status quo ante. 
The claimant in such a case need not bring a suit under this Article to 
establish his right to have the property released, or a suit under Article 13 
to set aside the order passed in the claim proceedings ; he can sue to 
recover possession on ground of title within 12 years — Manilal v. Nathalal, 
45 Bom. 561 (565) , Krishna v. Bipin, 31 Cal. 228 (231) ; Umesh v. 
Raibullabh, 8 Cal 279, /braftimbAai ▼ Kabalabhai, 13 Bom 72, Gopaf 
V Bai Divali, 18 Bom. 241. See also Rati Ram v. Berhamfit, 46 All. 45 
(47), AIR 1924 All. 302, 77 I.C. 82. Similarly, a claim preferred to 
the attachment of property was dismissed for default in 1911. 'Neverthe- 
less, the decree-holder took no further steps to bring the attached property 
to sale, and the execution proceedings were dismissed very soon after- 
wards for default, whereupon the attachment ceased. In 1918 the decree- 
holder issued execution against the same lands and purchased them at 
the auction sale. Thereupon the claimant brought the present title suit. 
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It was contended that the suit was barred under Article II as it was 
not brought within one year after the order of dismissal of the claim 
case in 1911. Held that the ob;ect of making a claim in execution being 
to remove the attachment, that object was gained when the attachment 
was withdrawn, and if there existed no attachment or proceeding in execu- 
tion on which the order in the claim case could take effect, the claimant 
was not bound to bring a suit complaining of the order of dismissal of 
the claim, within a year after the order of dismissal. This Article did 
not apply and the present suit was not barred — Najimunnessa v. Nachar- 
uddin. 51 Cal. 548, 39 C.LJ. 418, 83 I.C. 233, A.IR. 1924 Cal. 744. 
Whether the decree is satisfied or set aside or reversed, or whether the 
decretal amount is paid into Court under rule 55, or whether the attach- 
ment is voluntarily withdrawn by the decree-holder, or whether the order 
of attachment is discharged, in all these cases the same result follows, 
viz the attachment of the properly is released and the parties are put 
back in the same position in which they were before the execution proceed- 
ings were lodged, and the claimant is not bound to institute a suit under 
rule 63 within a year after bis claim has been reiected, when the object 
sought by him in making the claim has been attained by the release of 
the property from attachment within the time limited by this Article— fhfd. 

Where a mortgagee having attached the mortgaged property m execu- 
tion of his decree the property was released under sec 280, G. P Code 
at the Instance of a third party who alleged to have purchased the property 
prior to the mortgage, and then the mortgagee, more than a year after- 
wards, brought a suit against such third party and the mortgagor, to 
have his lien over the mortgaged property declared, to bring it to sale 
In execution of his decree alleging that the title set up by the third party 
was fraudulent and made In collusion with the mortgagor, and to have 
the order under sec 280 set aside : held that the right that was in litiga- 
tion in the proceeding under sec 280 was the right to attach and sell 
the property in dispute in execution of the decree which the plaintiff had 
obtained against the mortgagor, and so far as that right Is concerned, 
the present suit is barred under Art. II, but as regards the other rights 
upon which the plaintiff brought the present suit, viz., that he held a 
mortgage prior to the purchase of the claimant, and that the purchase 
of the claimant was not real, (he suit ts not barred, as it is not a suit 
contemplated by sec. 283 C. P- Code and therefore does not fall under 
this Article— BufcsAi Ram Pergash v. Skeo Pergash, 12 Cal. 453 (457). 
Where a Court refuses to investigate the claim on the ground that the 
proper Court for its adiudicafioit Is a Court of a higher grade, and dis- 
misses the claim petition, such an order Is not one under O. 21 rule 
63, and need not be set aside by a suit brought within one year — 
Lakshmi Ammal v. Kaienan. 41 MLJ 198, 63 I C. 431, A.I.R. 1921 
Mad. 488. A debt due to A from B was attached before judgment and 
A was thereafter adjudged an insolvent The attached debt was paid 
into Court and the Official Receiver of A’s estate applied to the Court 
for payment of the money to him and to the attaching creditor by virtue 
of sec 34 of the Provincial Insolvency Act (1907). The application was 
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dismissed. More than a year aftervards the Official Receiver flicd a -suit 
to reco\er the money. Held that at the lime of attachment the Official 
Receiver had no interest in the money within the meaninc of 0. 21 rule 
59; his application therefore was not a claim petition under rules 58 to 
63 of Order 21, not was It an application under any other provision of 
the C. P. Code, but was a statutory claim under sec 34 of the Provincial 
Insohency Act. Article 11 therefore did not govern the present suit — 
Official Receiver v. Veeraraghavan, 45 Mad 70. it should also be noted 
that Article 11 was inapplicable on the further ground that Official 
Receiver’s claim was made in proceedings before judgment and not in 
proceedings "in execution of a decree ” 

This section does not apply to a case where the claimant (who is a 
purchaser from the judgment-debtor), having failed to set aside the attach- 
ment of the property claimed by him, subsequently brings a suit not 
against the auction purchaser for the recovery of the property but against 
the judgment-debtor for refund of the consideration money paid by him 
(claimant) for its purchase — Rati Ram v. Berham/it, 46 All. 45, A I R. 
1924 All 302, 21 A L.J 770 

Claim in attachment before judgment This Article 
applies only to an order passed on a claim to property which is attached 
*In execution for a decree’ and not attached before judgment Such an 
■order on a claim (passed before execution) tails under O 38. rule 8 and 
need not be set aside like an order under O 21. r 63. and tne party 
against whom such an order is passed is not precluded from asserting 
Tils rights to the property in any other proceedings Neither Art. II nor 
Art. 13 has any application to such an otdtt—Ramanamma v. Kamaratu, 
41 Mad. 23 (this case has been overruled by 41 Mad 849 on another 
point) But if the property is attached before judgment in a suit and is 
ordered to be sold in execution of the decree subsequently passed m 
lhe suit, the property may be said to be "attached In execution of the 
■decree", and a suit to contest an order passed on a claim preferred m 
the execution proceedings falls under this Article— Aranacfiafam v. 
Pcriasami. 44 Mad 902 (F.B ). 70 I C 439, 4l M.L J 252. On an attach- 
ment before judgment being ordered, a claim petition was put m but 
•dismissed on the 28th Feb. 1914 Subsequently the proceedings In which 
the attachment was obtained ended adversely to the attaching creditor m 
the Court of 6rst instance on the 22nd January 19I5 but was reversed on 
■appeal in I9i8. ihcreupon he again attached the property in 1921. Again 
an objection to the attachment was put in and being dismissed on the 
■2nd August 1921, a suit was filed on the 3rd August 1921 challenging 
■the order Held that the suit was not barred. The attachment before 
■judgment was withdrawn upon the dismissal of the proceedings by the 
■Court of first instance, on the 22nd January 1915, and the reversal of 
the judgment of dismissal on appeal in 1918 did not operate to revive 
the attachment which had been cancelled in 1915 And therefore, when 
In the execution proceedings of 1921 a fresh attachment was effected, 
the plaintiff had a right to prefer a fresh claim which was dismissed on 
2nd August 192J. and the period of one year should be counted from this 
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date, and not from 28th February 1914 — Sailesh v. Joy Chandra, 87 I.C. 
756, A.I.R. 1925 Cal. 1147. 

278. Starting point of limitation The period of limita- 
tion runs from the date of the order. A suit by the claimant for declara- 
tion of his title to the property and for recovery of the value of the 
property, where it has been sold prior to the order on the claim petition, 
is in time if brought within one year from the date of the order, though 
after more than one\year from the date of the attachment and sale of 
the property — BasiVi Reddi v. Ramayya, 40 Mad. 733 {F B ), 36 I.C. 445. 
Where there has been an appeal against an order passed on the claim- 
petition, time runs from the date of the order passed on appeal The 
word ‘order’ should be construed as meaning the only subsisting order 
in the case, which is the appellate order when there has been an appear 
— Venugopal v. Venkaiasubbiah, 39 Mad. 1196. 

A suit in respect of an adverse order passed under O 21, r. e? 
against a minor must be brought within one year after attaining majority. 
If however, the guardian files a suit within one year of the order, and” 
that suit IS dismissed, it cannot extend the period of limitation for a 
suit by the minor — Subbia v. Arunachela, 80 I.C. 992, A.I R. 1925 
Mad. 379 

Effect of bar of limitation If ihe unsuccessful party im 
the claim proceedings does not bring a suit within one year as prescribed 
by this Article, he cannot assert his right even as a defendant after the 
expiration of the year— Badri Prosad v Muhammad YusuJ, I All. 381 
(387) (F.B); Ntio Panduraag v. Rama. 9 Bom 35 (39); Velayuthan v. 
Lakshmana, 8 Mad 506; Ncmagauda v. Pareska. 22 Bom. 640 (644). 

11 A. — By a person against whom One .The date oF 

an order has been made year, the order, 

under the Code of Civil 
Procedure, 1908, upon an 
application by the holder of 
a decree for the possession 
of immoveable property or 
by the purchaser of such 
property sold in execution of 
a decree, complaining of 
resistance or obstruction to 
the delivery of possession 
thereof, or upon an applica- 
tion by any person dis- 
possessed of such property 
thereof to the decreeholder 
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or purchaser, to establish the 
right ^vhich he claims to the 
present possession of the 
property comprised in the 
order. 

In the Act of 1877, this Article was included in Article 11; In the 
present Act, it has been separated from that Article and framed more 
elaborately See the old Article cited under Article 11 ante. 

279 . Application of Article — It has been held by the 
Patna High Court that the language of Article llA is more comprehensive 
than that of old Article U, that this Arncle is sufRciently wide to 
cover cases in which the order is passed tvifhout investigation, and there 
fs no Justification for restricting the operation of this Article only to 
those cases where investigation has taken place. Therefore, where an 
application under 0 XXI, rule 100 has been dismissed (without investi* 
gallon) on account of the appiicant’s failure to adduce evidence on the date 
of hearing, a suit for declaration of title falls under this Article— Saiyfd 
;?aiiu<fifm V. Btndeshrl Prasad. 5 P.L.J 652 (655). 58 l.C. 37. 

But the Calcutta High Court is of opinion that although Article llA 
of the UmItailOQ Act does not refer to any section or rule of the Civil 
Procedure Code and is general in its terms, still the order referred to 
in this Article must be an order under Order 21, rule 103 of the C. P. 

Code That rule expressly refers to rules 98, 99 and 101, and these 
rules provide for invcstigafion into a petition of objection. The right of 
suit IS given by rule 103 only when there is any order under rules 98. 

99 and 101, and Article llA provides for limitation applicable to such 
suits Article tlA therefore does not apply where the petition of objec* 
tion had been dismissed for default of appearance, without any investiga- 
tion, for an order of dismissal of such petition without investigation 
is not contemplated by rules 98, 99 and iOl of the O. 21 of the 
Code— N trade Barani v. Nonindra. 26 C W.N 853 (856). 35 C L J. 537, 

A.I R. 1922 Cal 229, 68 l.C. 524. In this case the Judges further 
pointed out (at pp 856, 857) that although the language of O 21, rule 63 
of the Code of 1908 has been altered from that of sec 283 of the Code 
of 1882, the language of secs 332 and 335 of the old Code has been 
retained in O 21, rule 103 of the Code of 1903 ,and therefore although 
Article 11 governs a case in which the claim petition had been dismissed 
for default of appearance (45 Cal 785), Article llA cannot apply where 
the petition of obiection made under rule 100 had been dismissed for 
default of appearance Sec also Soraf v Tarini. 34 Cal. 491 and Kuni 
Behary v. Kandk Prasad, 6 C L.J. 362 (both decided under the old Act) 
in which if was similarly held that this Article did not apply to a suit 
brought by the unsuccessful applicant whose application for possession 
had been dismissed for default of appearance. See also Meerudin v. 

Pahisa Bibi, 27 Mad. 25 (under the old Act) where this Article has been / 
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held to be inapplicable where the Court has refused to investigate the 
matter of resistance. 

It has been held in another Calcutta case (under the old Act) that 
where the decree-holder gets possession under the decree and is then 
dispossessed by reason of an order undr sec. 332 C. P. Code, a subse- 
quent suit by him for recovery of possession is governed by Article 142 
and not by this Article as It contemplates only an order passed under 
sec. 335 C. P. Code— flfaindi v. Cora Chand. 16 C.W.N. 971, 14 I C. 92. 

The suit contemplated by O 21. r. 103 is not confined to a suit for 
possession of the property. It is a suit to establish a right which the 
plaintiff claims to the present possession at the property. And this right 
may be established either on account of his right to possession or on 
account of his'fifle. And so, even if the suit contemplated by r. 103 
is brought on the strength of title, it must be brought within one year 
under this Article — Lakshman v Dattatraya, S3 Bom. 668, 31 Bom L R 
765. A 1 R. 1929 Bom. 379 (380. 381), 120 I.C. 362. Where a purchaser 
at an auction sale instiniied proceedings under 0. 21. r. 103 C. P. 
Code, against the defendant who resisted to his taking possession of the 
property, and the proceedings were dismissed on the ground that the 
properly, belonged to the defendant, a subsequent suit to establish the 
title must be brought within one year under this Article — Bai famne 
V. Bai Ichha, 10 Bom. 601 Under similar circumstances a suit to 
recover possession must also be brought within a year after the order— 
Ganpat Rat v. Husainl. 19 A.L.J. 53. 60 J C 90S. 

A purchaser of a coparcener’s share at a Court sale, having been 
obstructed, applied for removal of the obstruction and for possession and 
his application was relected. More than a year after the order of rejec- 
tion, he fiied a suit praying that the order in the miscellaneous proceed- 
ings might be set aside and that a partition might be directed, and that 
the whole of the plot of land which he purchased might be allotted to 
the share of his judgment-debtor and that he might be placed in present 
possession of It. Held that the suit though in name a suit for partition 
was in substance a suit for possession of that very property under the 
self same right put forward without avail in the miscellaneous proceed- 
ings. and so it was a suit to establish his right to the same property 
covered by the order, and having been brought more than a year after 
the date of the order in the miscellaneous proceedings, which he asked 
to have set aside, it was barred— Bftimappa v. Irappa, 26 Bom. 146. 
But the Madras High Court holds, under similar circumstances, that the 
suit for partition is not barred by the one year’s rule of Article HA, 
because the claim for partition asked for in the suit is different from the 
claim for declaration of his title to actual possession which was asked 
for in the miscellaneous proceedings The plaintiR in the present suit 
la exercising the equitable right of the coparcener whose share he has 
purchased to demand a panition at any time. The Bombay ease was 
distinguished on the ground that In Bombay even before partition the 
purchaser of the Interest of one coparcener Is a lenant-In-common with 
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the others, but in Madras the purchaser Is not a tenant-in-common but 
has only an equity to enforce his rights by partition— S/ianmugun v. 
Panchafi, 49 Mad. 596, 50 M.L.J. 631, A I.R. 1926 Mad. 683, 95 1 C. 
209. \(’here the basis of the claim In the suit is the same as that put 
forward in the miscellaneous possession proceedings. Article llA would 
apply ; but where the basis of the claim in the suit is distinct and different, 
and the possession claimed Is not present possession but only by way 
of consequential relief to the decree being set aside, the Article cannot 
apply Thus, R and F had a dispute about a house and the matter was 
referred to an arbitrator. He decided that R should pay Rs. 200 and 
retain possession of the house. The compromise decree was passed in 
December 1920. R. paid the money in Court, but in seeking to obtain 
possssion, was obstructed by F. On proceedings being taken, the 
obstruction was removed In October 1921. F thereupon filed a suit for 
a declaration in 1923, that the award and the decree had been vitiated 
by fraud. Held that the suit did not fall under Art. IIA because what 
is sought to be set aside is the original decree of 1920, and not the 
order in the possession-proceedings — Rukhmabet v Paltirsc, 51 Bom. 158, 
101 I C. 40, A.I R. 1927 Bom 184. 

If an execution-purchaser asks to be put in actual possession when 
he Is not entitled to such possession, and his application is dismissed 
under 0. XXI, r. 99, C P. Code, a suit for actual possession must be 
brought within one year under this Article — Baldeo v. Kanhaiya Lai. 16 
NL.R. 103 (P.C.). 24 C.W.N 1001. 58 I C. 21. 

This Article applies only to a suit to recover present possession If 
an obiection under section 335 C P Code, preferred by a mortgagee of 
the property sold In execution is rejected, a suit by the objector to 
enforce hts mortgage lien over the property does not fall under this 
Article but under Article 132. Such a suit is not a suit to establish the 
plaintiff’s right to the property, but only to recover a debt which is 
owing to him and as security for which he has got a charge upon the 
property — Bfiifcu v. Shu/af Alt, 29 Cal 25 (29) This Article applies to 
a suit by a person who has been disturbed in his possession by reason 
of the auction purchaser taking possession of the property If his 
possession has not been disturbed, and the auction purchaser has obtained 
only a symbolical possession of the property, he is not required to make 
an application under O XXI rule 100 asking for possession of the pro- 
perty (when as a matter of fact he remains in possession thereof) and 
on the dismissal of the application, to bring a suit under this Article — 
Atormoni v Ramananda. 50 Cal 311, A I.R 1923 Cal. 601, 84 I.C. 876 
This Article applies where the plainliO had been dispossessed in the 
course of the delivery of possession to the decree-holder or auction- 
purchaser. The terms of this Article go to show that it applies only 
to cases where a person who has been actually dispossessed of the pro- 
perty and who made an application under O 21, r. 100 and whose 
application has been dismissed, then brings a suit Where the plaintiff 
was actually dispossessed long after the date of the order dismissing his 
application under O. 21, r. 100, limitation for a suit to establish his title 
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and recover possession Is that provided under Art. 142 and not Art. IIA 
Satyanamin v. Jinsi, 10 P.L.T, 872, 117 I.C. 634, A.I.R. 1929 Pst. 
£53 (554, 565). The plaintiRs laving purchased certain property in 
execution ot a decree, the defendant applied under O. XXI, rule 100 
that the property belonged to him, and objected to the plarutff’s taking 
possession. This application was dismissed for default on two different 
occasions and was ultimately allowed on the 5th August 1916. In 1920, 
the plaintiffs brought a suit lor possession of the property and urged that 
as the order of 5th August 1916, allowing the plaintiffs’ application after 
-it had been previously dismissed for default was without jurisdiction and 
a nullity, they could disregard that order and bring a suit for possession 
within 12 years. Held, overruling the contention, that O IX rule 4, 
-which provides for restoration of suits dismissed for default of appear- 
ance, was applicable to a proceeding under O. XXI rule 100 and the 
order restoring and allowing for default was not a nullity and could not 
'be Ignored and that therefore the present suit fell under this Article and 
was barred — Sheonandan v. Debt Lai, 2 Pat. 372, 4 P.L.T. 93, 71 I.C. 
484, A l.R. 1923 Pat 239. 

The words ‘resistance or obstruction* in this Article imply that It 
applies to those cases where an order has been passed (under o 21, nr. 
'98, 99 and 101) on an application made by the decree-holder or purchaser 
under rule 97, and not where an order has been passed on an application 
made under rule 95 In an application by the purchaser under rule 95 
for delivery of possession of property, there can be no allegation and 
complaint of obstruction or resistance, and If he is prejudiced by an order 
passed under rule 95, his suit for possession does not fall under Article 
11 A, and is not governed by the one year’s rule of limitation— 5obha Ram 
V. Turshl Ram. 46 AH. 693. 22 A.L.J. 626, A. I R. J924 All. 495, 83 I.C. 
923 The suit contemplated by O. 21, r. 103 is a suit by a person who 
Is kept out of possession of the property purchased in execution of the 
decree and claims possession under his auclion purchase. The plaintiff 
in execution of a rent decree against his tenants, purchased and took 
possession of the holding in suit. Meanwhile the tenants had sold away 
their holding to the defendants, who made an application under O. 21 
r. 100 for restoration of possession In 1917, an order was passed in 
their favour under O. 2l, r. lOl. The plaintiff instituted the present 
suit in 1920 for ejectment of the defendants on the ground that the tenants 
had parted with the holding wrongfully. Held that the present suit was 
not one under O. 21, rule 103, because it was brought by the plaintiff 
not In his character as auction purchaser but as landlord. The present 
suit is totally unconnected with the possession proceedings and does not 
fall under Article IIA — Ambika Charan v. Ram Prosad, 30 C W.N 163, 
42 CL.J. 578, A.I.R. 1926 Cal. 377 

Before this Article can be Invoked, It must be shown that there was 
a decree lor possession of immoveable property, or that Immoveable 
property was sold in execution o! a decree. A decree ,as defined In 
sec. 2 (2) C. P. Code, presupposes a suit. A proceeding taken under 
Ch. VII of the Presidency S C C. Act cannot be said to be a suit, and 
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the decision of the Court therein is not a decree. Consequently Article 
HA does not apply to a suit for recovery of possession of moveable 
property after proceedings under ch VII of the Pres. S. C. C. Act have 
failed— Hjdcr Ali v. Amiruddin, 56 M L.J 109, A.I.R. 1929 Mad. 69 
(70), 115 I.C. 5W. 

280. Parlies The suit contemplated by this Article Is a suit 
instituted only against the person m tvAose favour the order «•« made. 
Therefore, where a suit was filed in time against the party in whose 
favour the order was made, the mere fact that other persons were added 
2 s defendants after the period of limitation on the representation of the 
defendant that he was only a benamidar for those persins, would not 
make the suit liable to be dismissed as barred by limitation — Aiyyam v. 
PooTtgavanam, 18 MLJ 464. Similarly, where the suit was brought 
in time by the person against whom an order under sec. 335 was made, and 
nt the hearing it was found that he was only a benamidar, and the second 
plaintiff was brought on the record as the real owner after the expiry of 
the period of limitation, It was held that the suit was not barred, and 
ahat the first plaintiff, though a benamidar, was entitled to sue as the 
-person against whom the order under sec. 335 was maio~~Venkaiaehalj 
V. Subramania, 1910 M.W.N. 633, 8 I C. 264. 


The words "any person against whom an order has been made" 
Include the decree^holdcr (either in his capacity as decree>hoIder for khas 
possession or as purchaser in execution of his own decree)— Bhiltharf 
V. Abdulla. 44 All. 607, 20 ALJ 578, 68 I.C 241; Ganpat Ral v. 
Hasainl Begum, 19 ALJ 53, 60 I.C. 905, A.I.R 1921 All 92. 


12. — ^To set aside any 
of the following 
sales ' 

(a) sale in execution 
of a decree of a 
Civil Court ; 

(b) sale in pursuance 
of a decree or 
order of a Collec- 
tor or other officer 
of revenue; 

^c) sale for arrears of 
Government reve- 
nue, or for any 
demand recover- 
able as such 


One When the sale is con- 
year. firmed, or would 
otherwise have be- 
come final and con- 
clusive had no such 
suit been brought. 


arrears ; 
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governed by Art. 12 but by Art. 144— /wa/a v. Masiat, 26 All. 346 (353) ; 
Narasimha v. Ramasami, 18 Mad. 478; Natha v. Badri, 5 All. 614; Kadar 
Hussain v. Hussain Sahib. 20 Mad. 118 F.B. (overruling 5ur)’<Jnna v. 
Durfi. 7 Mad. 258); Sarfudim v Hansraj. 15 P.R. 1912, 11 J.C. 76, 
203 P L.R 1911. Where the plaintiff had been a minor at the tune of 
the sale, and had not been properly represented in the proceedings in 
which the sale was held, a suit by the plaintiff after attaining majority 
to set aside the sale and to recover the property does not fall under 
this Article — Pis/ina v. Ram Chandra, 11 Bom 130, Daji v. Dhirajram, 
12 Bom 18; Payidanna v Lakshminarasamma, 38 Mad. 1076. See also 
Rflshidunnisa v. Muhammad Ismail, 31 All 572 (P.C.). Where a suit 
was brought to recover money from the defendant who was the karnavan 
of a ianvad, but it was not alleged in the plaint that the defendant was 
sued as karnavan or that the debt was a ianvad debt, a sale of the ianvad 
property in execution of the decree was not binding on the members of 
the ianvad, and this Article does not apply to a suit brought by them to 
recover the land sold in execution of ihe decree— //a/i v. Aiharaman. 7 
Mad. 512. 

A sale held under sec 118 of (he Madras Estates Land Act Is not 
held In pursuance of an order or a decree of the collector or other officer 
of revenue within the meaning of clause (b) of Article 12, and conse- 
quently this Article cannot apply to a suit to set aside such a sale — 
Venkatasubbayya v Narayan. 1927 MWN 174, 5ubha>7a v. Krtsiayya, 
52 M L.J. 390. 100 I C. 1007. A I.R. 1927 Mad 488. 

Votdabh sale .—As observed before, this Article will apply to cases 
In which a sale would be binding on the plaintiff if not set aside, i.e., 
where the sale is merely voidable and not void ah inifio. Thus, It applies 
to a suit to set aside a sale on the ground that the decreeholder purchased 
the property without the permission of the Court, such sale being void- 
able only and not voii—Chtnnakannu Padayachi v Paramastva, 101 l.C. 
89, A.I.R. 1927 Mad. 1135, or to a suit to set aside a sale, when there 
was a defect in the sale notiRcadon — Baiinath v. Moharaja, 6 C L J 163; 
or where (he safe look place w*rhia 30 days from the safe proclamation 
—Tasadduk v. Ahmed. 21 Cal 66 (P.C.); Kokil v Edal. 31 Cal. 385; 
or where the plaintiff’s lands were sold by the Revenue Court for arrears 
of assessment whereas in fact the lands were exempt from payment of 
assessment — Mahadev v. Sadashtv. 45 Bom. 45, 22 Bom L R. 1082, 59 
l.C. 118. If a Court erroneously holds that an application for execution 
is not barred and orders a sale, such, order though erroneous and liable 
to be set aside is not a nullity, bat remains in full force until set aside, 
and a sale held thereunder would be valid till set aside A suit to annul 
such a sale falls under this Article — Mahomed Hossein v. Parundur, 11 
Cal. 287 (292). Where a decree was passed against the judgment-debtor, 
and after his death an application for execution was made against his estate 
and against a person as heir who was In fact not the heir, but the Court 
erroneously decided that he Was the heir, and the property was sold with- 
out notice to the proper heirs, held that though the execution proceeded 
against a wrong person, still since it was made ‘against the estate* of the 
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'deceased judgment-debtor, and since the Court decided, though wrongly 
that the person proceeded against was the real heir, the sale was not a 
nullitv, and could not be treated as invalid, notwithstanding this material 
irregularity. Therefore, the sale was merely voidable and a suit to set aside 
the sale falls under this Article — Malkaqun, v. Narluiri. 25 Bom. 337 
(P.C.). A suit brought by the son to set aside a sale of his share which 
lias been sold in Court-auction in ezecuiion of a decree against his father, 
falls under this Article. The sale is not void but voidable only, and if the 
son does not challenge It by a suit, the auction-purchaser would get a good 
title to the extent of the son's share purchased by him — Narayana v. 
VenkaUtswami. 51 M.LJ 845, A.I.R. 1026 Mad 1100, 98 I C. 31. If a 
•decree-holder having been refused permission by the Court to bid for or 
purchase the properly to be sold under his decree, nevertheless purchases 
it through a bcTtamidar, its effect is to render the sale voidable and not 
void. Consequently, a suit to set aside the sale must be brought within 
one year under this Article— Rai Radha Krishna v. Bisbeshar, 1 Pat 733 
(P.C ), 3 P.L.T. 529, 67 I.C. 914 Where a house not included in the 
mortgage was sold by mistake in execution of a decree on the mortgage, 
the sale is not an absolute nullity but voidable only; therefore a suit to 
set aside the sale falls under this Article — Noiabhatta v. Nagappa, 46 
Bom. 914, 24 Bom LR, 423, 67 I.C 857, A I R. 1923 Bom. 62 Where, 
notwithstanding the attainment of majority -pendente hie by the minor 
defendant, the suit was continued as if be was still a minor, and a decree 
was passed against him and his property was sold in execution, it was 
held that neither the decree nor the sale was a nullity, and a suit to set 
aside the sale was governed by this Article— ScjAagin v. Honumantha Rao, 
39 Mad 1031 Where in a certiflcaie issued under the Public Demands 
Recovery Act, the blank spaces in the form were not filled up, although 
it contained ail the necessary information as to the speciffc sum due and 
the particulars thereof, and the notice issued under sec 7 of that Act 
bore only the lithographic signature of the certificate officer, held that the 
certificate could not be held to ba inra/»d or void, and a suit to set aside 
the sale under that Act is governed by Article 12 — Hara Prasad v. Gopal 
Chandra. 31 CW.N. 299 (301. 3(M). 100 I C. 997, A.I.R 1027 Cal 315. 

282. Suit for declaralion, possession or other 
relief = — The one year’s limitation prescribed by this Article is not con- 
fined only to suits brought to set aside a sale, but applies also to suits 
where other relief (c g . declaration, possession) is sought which can only 
be granted on annulment of the sale. A sale, if it is a reality at all, and 
not a nullity, can be legally and liicrally set aside, and anybody who desires 
any relief which is inconsistent with it may and should pray to set it aside; 
and even when there is no such prayer, the suit will be governed by Art. 
12, if the object is to obtain a relief which is inconsistent with the validity 
of the salt—Malkarjun v Sarhari. 25 Boro 337 (350, 352) (P C ). Where 
the sale is operative as against plaintiff though liable to be set aside for 
want of jurisdiction or other just cause, the suit to set aside the sale must 
be brought within one year, even though it is framed as a suit for possession 
— Balden Das v. Lai Nilmoni. 8 Pat. 122. A.I R 1928 Pat 615 (618), 113 
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I.C. 681, following 25 Bom. 337 (P.C.). If a suit is not expressly brought 
for setting aside a sale, but if it is of such a nature that it cannot suc- 
ceed without the sale being set aside, it will be governed by this Article,. 
e.g., a suit by an auction purchaser for refund of the purchase money 
~Mohamed v. Novro/i, 10 Bom. 214 (217). A suit for possession of 
property sold in execution of a valid decree is governed by this Article 
because the plaintiff cannot ignore the decree but must get it set aside 
before he can recover possession — Inrnm Din v. Puran Chand, 1 Lah. 
27, 84 P.L R. 1920, 55 I.C 833; Parshadt v Mohammad Zainalabdin, 

5 All. 573. A property was sold by auction in execution of a decree; 
but before confirmation of sale the fudgmenl-debtor sold the property 
to another (the plaintiff) who paid the decree-money and got the sale set 
aside. In appeal the sale was confirmed and the auction-purchaser 
obtained possession Thereafter the plaintiff sued the auction-purchaser 
for possession of the property. It was held that this Article governed 
the suit because he must first get the safe set aside — Nagina Singh v. 
Paran, 11 P.R. 1906, 4 P.L.R. 1906. Where a plaintiff's land having been 
sold by the revenue authorities for default of payment of assessment due 
thereon, he instituted a suit for possession, held that the sale being m 
pursuance of an order of a Revenue Officer, the plaintiff was bound by 
that sale unless and until it was reversed His suit for possession was 
governed by this Article, since he could not get possession without setting 
aside the sale— Ba/a/i v. Pirchand, 13 Bom 221. A decree was obtained 
upon a mortgage against a Milakshara father (mortgagor) but his sons 
were not made parties in the suit. The mortgaged property was pur* 
chased by the mortgagee who obtained possession in 1900. In 1911, 
the mortgagor’s sons sued for accounts and for redemption. It was 
held that as the suit for redemption was not maintainable without first 
getting a declaration that the sale should be set aside, and the limitation 
for the latter suit was one year under this article, the present suit was 
barred— Bfioffl v. Lala Kah Prasad. I P.L.J. 180, 34 I.C. 288, following 
Ram Taran V. Rameswar, II C.W.N. 1078. Where a mortgagee pur- 
chases the mortgaged property at an execution sale held under a money 
decree of a third person, and the sale is liable to be set aside for some 
irregularity, a suit for redemption of the mortgage is not maintainable 
before getting the sale cancelled by a suit under this Article— Mflifcar/iiii 
V. Narfmri, 25 Bom. 337 (P.C.). Where the plaintiff’s interest in a 
certain land has been sold under the Madras Rent Recovery Act, a suit 
for possession of the same cannot succeed without setting aside the sale, 
and would therefore fall within this Article— Ragavenrfra v Karuppa 20. 
Mad. 33. 

283. “When the sale Is conRrmed’* If the sale is not ' 
confirmed, this Article does not apply— Naras/mha v. Ramasami 18 Mad. 
478 (479). 

An execution sale is confirmed when the Court makes an order under 
O. 21, r. 92; the language of r. 92 Is clear on this point. Even if an 
appeal is preferred against the iwder of confirmation, the time neverthe- 
less runs from ihe date of confirmation and not from the date of dismissal 
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<if the appeal— Afaftomfi Hojsein v. Parvndar, 1 1 Cal. 287 (292) ; 
Prosunno v. Kali Das. 19 Cal. 683 (686). But the law is otherwise in 
the case of revenue-sales. Thus, where the Board of Revenue discharged 
:an order of the Commissioner dated January 1884, which had con8rmed 
a sale by the Collector held In 1882, but afterwards in 1886, reversed 
its own order and revived that of the Commissioner, it was held that the 
■confirmation of sale dated only from 1886, and that a suit to set aside the 
sale brought within one year from that date was not barred — Baijnath 
V. Ramgut, 23 Cal. 775 (P.C.). Where subsequent to the confirmation 
■of a sale held under the Public Demands Recovery Act an application 
was made to the certificate-officer to set aside the sale, and It succeeded 
and the sale was set aside, and thereupon an appeal was taken to the 
'Collector who reversed the above order and restored the sale, held that 
the period of limitation for a suit to set aside the sale ran from the date 
■of the Collector’s order m appeal, because the suit could be brought 
only after the sale was confirmed by the Appellate Court, and no suit 
10 set aside the sale could have been brought between the date of the 
■order of the certificate officer and the date of the order of the Collector 
— Hara Prasad v. Gopal Chandra, 31 C.W.N. 299 (305), 100 I.C 097, 
A.I.R. 1927 Cal 315. A sale having been effected by order of a Deputy 
Collector, an appeal was made to the Collector who set aside the sale. 
The Commissioner, however, set aside the order of the Collector. Held 
that the sale did not become final and conclusive before the date of the 
Commissioner’s order— Prun Nath v. Troylacko. 14 W.R. 284. 

Under this Article, time begins to run from the date of the confirms* 
lion only in those cases in which such confirmation is required by the 
law under which the sale is held, and In other cases from the date on 
which the sale becomes otherwise final and conclusive by the law under 
which it is held. Thus, a sale held under the Bengal Pami Taluq 
Regulation (VIII of 1819) does not require confirmation, it becomes final 
and conclusive on payment of the full amount of purchase-money. There- 
fore time runs from the date of the payment of the purchase-money and 
■not from the date of a superfluous order of confirmation, nor from the 
date of the issue of a certificate of payment — Bhutan v. Cirish, 13 C.L.J. 
.339, 10 I.C. 87. In the Madras Estate Land Act, there is no provision 
for the confirmation of a sale held under that Act; consequently the 
period of limitation is to be counted from the date when the sale ’would 
•otherwise have become final and conclusive. A sale under the Madras 
Estaift Land Act becomes final 30 days after the date sale, the 
absence of any application made under sec. 131 of that Act to set aside 
the sale — Kamulammal v CftoUaJingam. 45 M L J 840, A I.R. 1025 
Mad. 278, 76 I.C 840 

284. Effect of bar of limitation : — Though the right of a 
person to set aside the sale of a property (which is still in his possession) 
may be time-barred under this Article, still there is nothing to prevent 
him from setting up the invalidity of the sale as a defence to a suit 
brought by the plaintiff to recover possession of the Property from him 
— V'cnlafjcfta.’apjlhi v Robert Fischer, 30 Mad. 444; Mahadev v. Sada- 
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shiv. 45 Bom. 45 (50), 22 Boro.L.R. 1082, 59 I.C. 118. The Calcutta 
High Court, however, holds that such defence is not available — Ramsona 
V. Maboknmar, 16 C.W.N. 805, 13 C.L.J. 404, 10 I.C. 90. 


13. — To alter or set One 
aside a decision or year, 
order of a Civil 
Court In any pro- 
ceeding other than 
a suit. 


• The date of the final 
decision or order in 
the case by a Court 
competent to deter- 
mine it finally. 


285. Applicalion of Article : — This Article does not apply^ 
where the suit does not pray, and the plaintiff need not pray for any 
relief by way of altering or setting aside a decision of order But a suit 
which Is virtually and substantially a suit to set aside a summary decision 
or order (a decision or order in a miscellaneous proceeding) is governed 
by this Article, even if the plaint does not tn terms seek to set aside 
such decision or order The test is, whether the summary decision or 
order could be set up as a bar or Impediment to the maintenance of the 
suit. If it could, then it must be said that the suit is brought in reality, 
though not in words, to set aside the summary decision or order— Durga- 
ram v. Ifundocoomar, 1 Shome, 26, cited Jn U. N Mitra’s Limitation, .5th 
Ed , p. 894. A suit for a declaration that the appointment, by the Dis- 
trict Judge, of the defendant as a member of a Temple Committee 1$ 
Invalid, and far an iniunction against his acting as such member. Is in 
reality a suit to have the order of appointment set aside, and such a 
suit is governed by this Article and should be brought within one year 
from the date of the order sought (o be Impeached— Subrcmanio v. 
fiUnakshl, 3 M.LJ, 128. Where the suit is framed as one for possession, 
but the plaintiff cannot get a decree for possession without first having 
the order set aside, the suit is really a suit to cancel the order and is 
governned by this Article— Kishori Lai v Kuber, 33 All 93, 7 A L.J 937, 

7 I.C. 503. But if a Court passes an order releasing certain properties 
from attachment before judgment, a suit by the plaintiff for a declaration 
that the properties are liable to attachment is not governetl by this Article, 
because it is not necessary for the plaintiff to set aside the order before 
he can sue for the declaration prayed /or — Ramanammc v. Kamaraia, 41 
Mad. 23, 39 l.C 863. If the order Is passed by a Court which is not- 
competent to pass ft, it Is a nulfity, and the pfafnffff need not bring a suit 
under this Article for cancelment of the order, but may sue for a subs- 
tantial relief — Ram Kishan v. Bbawani Das, 1 All. 333 (F B.) 

Where the order of the Court had already ceased to have any binding 
effect, no suit is necessary to be brought under this Article to set aside 
the order. Thus, during the course of an execution proceeding the Court 
decided that the attached property belonged to the defendant, that it was 
attachable in execution of a money-decree against the defendant, and 
that the claimant had no title to the property as his purchase of the 
properly was Invalid. Then the claimant deposited the decretal amount 
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In Court and the property was released from attachment. Thereafter he 
instituted a suit for a declaration of his title to the property based on the 
ground that his purchase was valid and not void. Held that 'the suit 
did not fail under this Article ; the decision of the Court ceased to have 
any valid and binding effect when the attachment was set aside by pay- 
ment into Court of the decretal amount by the plaintiff ; therefore it is 
quite unnecessary for him to have that order set aside, and the suit for 
a declaration is not barred by this Article — Lai Shaha v. Kado Mahto, 
6 P.L.J. 85 (F.B.), A.I.R. 1921 Rat. 1, 60 I C 849. 2 P.L.T. 345. 

A suit to set aside a sale of ancestral property, made by the plaintiff’s 
guardians after taking the sanction of the District Judge, and for recovery 
of plaintiff's share therein, Is not a suit to set aside an order of a Civil 
Court, under Art. 13 (because the sanction of the Judge is not an order), 
but IS governed by Art 144 — Stkher v. Dulpuity, 5 Cal. 363 A suit 
not to set aside an order but for an injunction restraining the defendant 
from enforcing the order, on the ground of error and illegality in the 
proceedings, is not governed by this Article — Dhuromdhar v. Agra Bank, 
5 Cal. 86. 

A certificate of heirship only confers the right of management of the 
property and does not determine the title to the property ; therefore if the 
person to whom such a certiffcate has been refused seeks to recover the 
property on the basis of his title, he need not bring a suit under this 
Article to set aside the order granting the certiffcate to the defendant, but 
he may sue the holder of the certificate tor the possession of the 
property, and the suit will be governed by the rule of limitation respecting 
the possession of property— Om Kashi v Bai /ammo. 10 Bom. 449. if 
the party who fails to get a succession certificaie seeks to set aside the 
order granting the certi6cate to the defendant, he must bring his suit 
within one year from the date of that order But if he does not cars 
to disturb that order, a suit to obtain possession of the property of the 
deceased upon proof of his title need not be brought within one year from 
the date of the order — Kalee Prosanno v Koylash Monee, 8 W.R. 126. 
The same remarks apply also to orders passed under Act XIX of 1841. 
If a party seeks to set aside a sammary order passed by a Civil Court 
under Act XIX of 1841, he must bring his suit within a year from the 
date of the Judge's order, but If he prefers to leave that order alone, he 
is not debarred from bringing a suit for possession upon proof of his title 
within the period prescribed lor the institution ol suits for immoveable 
property viz 12 years — Momeedunaissa v Mahomed Alt. I U'.R 40, 
Lokcnarain v Rani Moyna Koer, 7 W.R. 199 (F B.). 

A receiver appointed by the Court under the provisions of the Pro- 
vincial Insolvency Act is not a Court, he is merely an officer of the 
Court; consequently this Article does not apply to a suit to set aside the 
Receiver's order— Basoii v. Lala Muhammed, 13 N L R. 210, 43 I.C. 799. 

An order passed under ch. VII of the Presidency S C C. Act cannot 
be regarded as a decision or order on the question of title. In a sub- 
sequent suit against any order under that chapter, there is no necessity 
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to set aside or alter any such decision or order; consequently this Article 
has no application. The Article may be Art. 120 or 144 — Hyder AU v. 
Amirudin, 56 M.L.J. 199, A.I.R. 1929 Mad. 69 (72), 115 I.C. 504. 

286. Proceeding other than a suit All proceedings in 

execution are proceedings in suit, this Article is therefore inapplicable 
to a suit to set aside an order passed in such proceedings — Ayyasami v. 
Samiya, 8 Mad. 82; Sitei v Mohan. 3 0,C. 84; Official Receiver v. 
Veeraraghavan, 45 Mad. 70 (76) (dissenting from Kishori Lai v. Kuber 
Singh, 33 All. 93 where an execution proceeding was held to be a pro- 
ceeding other than a suit). Orders passed in miscellaneous applications 
in the course of execution proceedings are not governed by Article 13. 
This Article relates to orders passed in disputes which did not begin 
with the filing of plaint m a suit, such as disputes initiated by applica- 
tions under the Guardians and Wards Act, the Succession Certificate 
Act, and so on, such applications and the proceedings connected with 
such applications being not proceedings m suit— S/ianter v Ma/o Mai, 
23 All 313 (PC) A suit by the ptainti^ to recover the sale-proceeds 
paid to the defendant under an order of the Court passed under section 
295, C. P. Code, 1882 (section 73, C P Code 1903). is not governed by 
this Article, because the order for distribution is an order in the suit 
Itself and therefore a proceeding in a suit—Shankar v. Me/omal. 23 All. 
313 (P.C.); Vishnu v. Achul. IS Bom 438 (dissenting from Cauri v. 
Ram Ralan. 13 Cal. 159); v Subramoniya. 9 Mad. 57, Sohan 

Lai V, Baldco. 65 P.R. 1895 

287. Final decision of a competent Court -“Order 
by a Court competent to determine it finally" means the final decision of 
a Court which has competent lurisdictlon to decide the case finally, and 
does not Include the order of an Appellate Court relecting an appeal on 
the ground of want of jurisdiction — Oleounissa v. Buldeo, 7 W.R. 151. 

14. — To set aside any One The date of the act or 
act or order of an year. order, 
officer of Govern- 
ment in his official 
capacity, not here- 
in otherwise ex- 
pressly provided 
for. 

288. Void act or order : — ^Thls Article docs not apply to a 
case where the order of the officer Is null and void. This Article refers 
to acts or orders done in the exercise of powers legally exercisable by the 
executive; in other words, the Article applies to those acts or orders 
which require to be set aside. It has no application where jurisdiction 
has been usurped, and the order Is iiWre vires An order made without 
lurisdictlon is a nullity and need not be set aside; to an order of this 
description Aflictc 14 has no application — Peary Lot v. Secretary of Stale, 
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.39 C.L.J. 454, A.I.R. 1924 Cal. 913, 83 T.C. 446 j Laxmanrao v. 
£hrimnas. 51 Bom. 830 (P.C.), A.I.R. 1927 P.C. 217 (223); Shtvaji v. 
CoJJcclor, 11 Bom. 429; Dhanji v. Secretary of State, 45 Bom. 920; 
Jiasulkhan v Secretary of State, 39 Bom. 494, 29 I.C 490; Balvant v. 
SccTClary of Slate, 29 Bom 480 (489); Afallai/cppa v. Secretary of Stale, 
■3Q Bom. 325 ; Secretary of State v. Gttlam Mahabub, 42 Mad 673 ; 
Ananda Kishorc v. Daiji Thakuratn. 36 Cal, 726; Maqbul v. Hara Covinrfa, 
•8 C L.J. 470; Btrbar Narayan v Secretary of State, 14 C.L.J. 151, 11 
I.C. 899; Il'asf/ i41t M/fza V. Sararf/niu. 29 C.W.N 839, A.I.R 1925 Cal. 
953, 89 I.C. 193. Therefore where a Collector, who can, under sec. 48 
•of Bengal Act VI of 1870, only settle Chaaktdart Chekran lands with 
the Zemindar within whose estate the bnds lie, ordered the lands to be 
settled with the defendant who was the Zemindar of adjacent lands, and 
The plaintiff who was the proprietor of the estate m which the lands lay 
Itrought a suit for possession, it was held that this Article did not apply 
as the order was an absolute nullity and need not be set aside — Btjoy 
Chand V. Krishto Mofiint, 21 Cal. 626 TTte power of a criminal Court 
with regard to property dealt with under section 524 of the Criminal 
Procedure Code Is limited to making arrangements for the custody and 
protection of the property. That section does net empower the Govern- 
ment to confiscate the property. Such an order of conflscatlon being 
Illegal end without jurisdiction, the plaintiff’s suit for recovery of posses- 
•slon is not barred by reason of his omission to institute a suit under this 
Article within one year of the order for the purpose of setting it aside— 
■Secretary of Slate v Lown Haran. 5 P L J 321, 56 1 C 507, I P L T 451. 

V'here a person who was entitled to the possession of a village, in 
•pursuance of an order of the Collector, was put into possession of a 
wrong village, by reason of a mistake having been made as to the village 
mentioned in the order, the act done under a mistake of fact was a nullity, 
'and a suit by the plaintiff for possession of the right village was not 
governed by this Article — Maharaia of Vtiuinagram v. Satruckerta, 30 
.Alad. 280 Where land belonging to the plaintiff was entered as Govern- 
ment waste land In the Revenue Survey Register by order of the Revenue 
Commissioner who afterwards gave the land to the defendant, purporting 
To act under sec. 37 Bombay Land Revenue Code, a suit by the plaintiff 
10 recover possession was not governed by this Article, as the order was 
ultra vrres (because sec 37 does not give power to dispose of lands of 
private individuals) and the plaintiff was not bound to set it aside — 
Surunnanna v Secretary of Stale, 24 Bom 435 Where a Collector 
passes an order under section 37 of the Bombay Land Revenue Code 
Tvith reference to land which Is ptima facie the properly of a private 
individual, and not of the Covemment, the order is a rulliiy. because 
•sec. 37 of the Land Revenue Code does not gi\e pouer to deal with the 
lands of private individuals The Collector Is acting ultra xires and there 
Is no occasion for this Article to apply — .Vatkaieppa v. Secretary of State. 
36 Bom 325, 15 IC 517 Where the relief sought is pnmaniy a 
declaration that the plalntiRs arc entitled to succeed a deceased Hindu 
female owner as her next reversioners, and where for such a declaration 
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the setting aside of the order of a Sub-Divisional officer would not be 
necessary, Article 14 has no application, even though the plaint may 
contain a prayer for the setting aside of the order of the Sub-Divisional 
officer— Haro Mandal v. Dhiranalk, 7 PL.T. 67, A.I.R. 1925 Pat. 784, 
90 I.C. 691. Where the notice required under sec. 10 of Bengal Act VII 
of 1880 (Public Demands Recovery Act) was not served, and in execu- 
tion of the certificate the judgment-debtor's property was sold, it was 
held that the whole of the proceedings which resulted in the sale was 
invalid and that a suit to set aside such a sale did not come under this 
Article but was governed by Art 120 — Saroda v. Kisto, t C.W.N. 516. 
A Collector in a partition proceeding under the Bengal Estates Partition 
Act (VIII of 1876) can only adopt one of two courses, if an objection is- 
taken that a certain plot of land does not appertain to the estate under 
partition; he may either strike off the partition, or proceed with it 
treating the disputed land as part of the estate So, where a Collector 
merely passed an order excluding the disputed lands from the partition, 
the order of the Collector was uMra vires, and therefore a nullity, and 
a suit brought by the plaintiff for a declaration of his right to (hose lands- 
was not subject to the limitation under Art 14 — Ahmuddln v. Ishan, 33’ 
Cal 693 Where a Collector pun>orting to act under the Bengal Estates 
Partition Act (V of 1897) passed an order refusing to put a party to a 

partition in possession of the land allotted to him, held that the order 

was one for which there was no provision of the law, and consequently 
Article 14 did not apply to a suit to set aside the order and recover the 
land—ll'as// AU Mirza v. Saradindu, 29 C.W.N. 839, A.I.R 1925 Cal. 
953. A temporary alienation of a portion of the inam lands by a trustee, 
although it 1 $ beyond the power of the trustee, does not amount to a 

violation of the conditions of the grant, and does not justify an order of 

resumption of the grant by the Government Such an order of resump- 
tion Is a nullity and does'not require to be set aside under this Article, 
and a suit by the trustee for a declaration that the resumption Is invalid 
and for recovery of possessiort'of the inam properly from the Government 
would be governed by Art. 144— Secretary of State v Gulam Mahabub, 
42 Mad. 673, 51 1 C. 366. Where the order of the Collector, not being 
referrable to any statutory provision or any rule which has the force of 
law, is ultra vires, the plaintiff need not bring a suit for setting aside the 
Collector’s order, but may sue for a declaration or other relief, and this 
Article does not apply— PaWeya v Secretary of State, 48 Bom. 61, 25 
Bom L.R. 1160, A I R. 1924 Bom. 273, 82 1 C. 577 

An order by which land belonging to the plaintiffs was given by the 
Collector to others without any warrant of law, is an absolute nullity, and 
need not be set aside under (his Article. The plaintiffs can bring a suit 
for possession of the land— Ra/anf Kant v. Ram DuM, 17 C.W.N. 55, 
17 I.C 881. 

289. Suits under this Article ■ — Where the act or order 
of the Government officer Is not a nullity, it is binding on the 
plaintiff unless and until it Is set aside, and a suit by the plaintiff, 
even though it is framed as a suit for possession or for dectarolian.. 
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would be governed by this Article. Thus, a suit for a declaration 
that the plamtiR is entitled to hold the land free of the assessment and 
for recovery of the assessment collected by the Government, is governed 
by this Article, as the plaintiff Is not entitled to the declaration without 
getting the Collector’s order set aside— Sufwnnj v. SecTciary of Stale, 
1915 M.W.N. 915, 31 l.C. 267. Under Article 14, the question is not 
merely of form but also of substance. For Instance, it does not suffice 
for an officer of Government to purport to act In his official capacity to 
bring his act or order within the purview of Art 14, or for the subject 
to allege that the act was wrong or to refrain from expressly asking the 
Court to set aside the order to fake If out of the purview of the Article. 
If that act or order Is Illegal or uUta vires. Art. 14 has no application 
But if from the facts of the suit, which Is framed as a suit for declaration 
and injunction, it appears that the plaintiff has no other cause of action 
except the order of the Government officer against which the declaration 
is sought, then the suit is in substance » suit to set aside the order, and 
Art 14 would apply— Sulfcman v. Secy, of Stale, 30 Bom.L R 431. 109 
l.C 545, A I R. 1928 Bom 180 (181). This Article applies where the 
order Is binding on the plaintiff If not set aside Thus, in a partition 
proceeding before the Collector under the Estates Partition Act, the 
plaintiff contended that certain land measured as pan of the estate under 
partition was not part of the estate but appertained to his howla. The 
Revenue authorities enquired into his contention under sec 116 of the 
Act and decided It against him. More than a year afterwards, the plain- 
tiff brought a suit for a declaration that the disputed land was part of his 
howla. Held that the Revenue authorities had jurisdiction to enquire 
into his plea, hence the plaintiff was bound by their order; and the present 
suit not being brought within one year from the date of the order was 
barred under this Article — Parbah v Rcf Aloftan. 29 Cal. 367 Certain 
Bhagdari lands were lost by diluvion The Commissioner ordered them 
to be treated as Government waste Subsequently the submerged lands 
were reformed by alluvion. The occupants filed a suit claiming them 
as part of their holdings. Held that the suit was governed by this 
Article and must be brought within one year of the date of the Com- 
missioner’s order — Surajlal v. Secretary of State, 28 Bom. L R. 641, 

A I R 1926 Bom. 467, 95 I C. 950 A suit for cancellation or modifica- 
tion of rent settled by a Settlement Officer having jurisdiction to settle the 
rent, is governed by this Article, although the suit is in the guise of one 
for the modification of the certificate of rent granted by the officer — 
/fshufosft V. Abdul, 28 Cal 676 A suit for a declaration that the order 
of the Commissioner under sec 178 of the Bombay Distnet Municipalities 
Act is illegal, is governed by the one year’s rule prescribed by Articie 
14, and time runs from the date of the Commissioner’s order — Mantbhai 
V. Hadiad City Afunicipafitv. 51 Bom, 105, AIR 1927 Bom 55, 100 
I C. 98. Where on an application by the plaintiff for redemption under 
the Punjab Redemption of Mortgages Act (II of 1913) the Collector passed 
an order that the mortgage had ceased to exist snd redemption was 
barred, a suit by the plaintiff to redeem the mortgage is eventually a suit 
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10 set aside the Collector’s order and lalls under Article 14; therefore 
it is barred if brought more than a year after the date of the Collector's 
•order — Kanra v. Ram Chand, 6 Lah. 206, 26 P.L.R. 383, 88 I.C 945. 
Where an auction-purchaser at an execution sale held by a Collector, 
which was subsequently ordered to be set aside, brought a suit for a 
declaration that the order setting aside the sale be declared ineffectual, 
and for possession of the property, it was held that the suit was in effect 
■one to set aside the order, though there were not the precise words in the 
prayer, and that it was governed by Art. 14 — Raghunath v. Kanii, 24 
All. 467. A suit under sec. 83 of the C. P. Land Revenue Act for the 
amendment of settlement entries Is not a suit for a declaration that the 
entries are erroneous but a suit for nullifying something which an officer 
of Government has done, and is governed by Article 14 and not by 
Article I2l>— Onfear Lai v ShoUgram, 5 N.L J. 199, A.I.R. 1922 Nag. 76. 
A suit for possession of bnd on the ground that It was plaintiff's property 
and that the grant of a fease thereof by the Collector to the defendant 
for building purposes under section 37 of the Bombay Land Revenue Code 
was not tiioper, is governed by this Article, because the Collector’s order 
leasing the land to the defendant is binding on the plaintiff unless it Is 
set aside— Nagu v Salu, 15 Bom. 424. 

290. Suits not under this Article — If the act or order of 
the Government officer is a mere nullity, so that no suit is necessary to 
set it aside (note 283 above) and the suit Is one for declaration of the 
plaintiff's proprietary right to land and for possession. Art 14 has no 
■application. Such a suit Is not barred If not brought yithin one year of 
the date of the order— Bafvanf v Secy of State, 29 Bom. 480 (488, 489) , 
Agin Bindh v, Mohan. 30 Cal. 20 (27) Thus, a suit under section 109 
of the Bengal Tenancy Act for a declaration that an undisputed entry in 
the Khawati and Khatian Is erroneous does not fall under this Article — 
Agin Bindh v. Alofton Btkram, supra The demarcation of land as 
peramboke does not necessarily interfere with the possession of the 
owner; consequently the order under which such demarcation Is made 
need not be set aside under this Article, but the plaintiff can sue for 
possession within 12 years from the dale when he is actually dispossessed 
—Krishnamma v. Achayya. 2 Mad. 306 

Where the plaintiff was not a party to the order of the Collector 
passed under sec. 116 of the Bengal Estates Partition Act, he will not 
be affected by the order, and 1$ not bound to set It aside by a suit brought 
under this Article ; he can sue for possession of the land— Lafoo Singh 
V, Ptzrno Chandcr, 24 Cal. 149 Where the Revenue Officer rejected the 
plaintiff’s application for partition 'qI a shamllat, a suit for a declaration 
of his title to a share therein is governed by Art, 120. As the Revenue 
officer had no Jurisdiction to decide the question of title, and ss this suit 
is not one for setting aside his order. Art. 14 Is not applicable — Kata Khan 
V. Vmda, 47 P.R. 1916. 34 I.C. 540, 150 P.L.R. 1910. 

The Civil Court has no power to set aside an order passed by the 
Revenue Auihoniies'under the Land Registration Act; therefore no suit 
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li«s in a Civil Court to set aside such order. If, however, a suit is 
brought to have such order set aside and for a declaration of the plaintiff's 
right and title to a certain property, held that the prayer to have the order 
set aside must be treated as a surplusage, that the suit is one simply for 
declaration of the plaintiff’s title in respect of the property, and that this 
Article does not apply — Luchmon Sakai v. Kanehun, 10 Cal. 525. A 
suit which is essentially one for declaration of title under sec. 66 (2) C. 
P, Land' Revenue Act, though its effect is to set aside an order passed 
by a Settlement officer, does not come within the purview of Art. 14, but 
falls under Art. 120 — Rao Sardarsingh v. Rao Vishalsingh, 26 N.L.R. 94, 
A.I R. 1930, Nag. 92 (95), 120 I.C. 321. 

In a partition proceeding under the Bengal Estates Partition Act a 
dispute arose as to whether certain plots of bnd were included in the 
property to be partitioned, and upon enquiry the Collector passed an 
order under sec. 115 of that Act, directing that the partition proceedings 
be struck off. Four years after, the plaintiffs brought a suit for possession 
of certain plots of land on declaration of title thereto. Held that the suit 
was not governed by this Article, as it was not a suit to set aside the order 
of the Collector but to obtain possession of certain lands. The order of 
the Collector slaying and striking off the partition proceedings until the 
parties had had the matter in dispute between them decided by a Court 
of competent jurisdiction, could not be regarded as in any way standing 
In the way of the plaintiffs obtaining the relief which they claim in the 
suit, and it was therefore unnecessary for the plaint’ffs to have th.it order 
set aside— Rfl/c/iandM v Fauinddm. 32 Cal 716 Where a property 
which did not fall in any way within the estate which was being partitioned 
under the Bengal Estates Partition Ac: 1897. was allotted to one of the 
persons who was a party to the partition proceedings, the owner of that 
property can bring a suit for declaration of his title and if necessary for 
recovery of possession, within 12 years Article 14 cannot apply. In 
such a case there is no act or order of an officer of Government in his 
official capacity. Moreover, it matters not whether the plaintiff in such 
a suit was a party to the partition proceedings or not — Aiodhya Prasad v. 
Ram Khelawan. 6 Pat. 73, A.I.R. 1926 Pat. 421, 96 I.C. 632 The 
plaintiff attempted to take possession of certain lands allotted to him in 
Batwara proceedings (under the Bengal Estates Partition Act, 1897) but 
he was resisted by the defendant who was in possession of those lands, 
and this led to criminal proceedings In the Magistrate’s Court The 
plaintiff was rclerred to assert his right In the Civil Court and he brought 
a suit for possession of those lands. Held that the suit did not fall under 
this Article, as it was not a suit to set aside any order of the Revenue 
Officer (on the other hand It was a salt based on the order of the Revenue 
Officer allotting certain lands to the plaintiff). It was simply an a«ion 
in ejectment, its mam purpose being to recover possession of certain 
lands allotted to the plaintiff — Dhalesktear v. Culab Koer. 5 Pat. 735 
(P.C.), 7 P.UT. 483. 53 1 A. 176, A.I.R 1926 P.C. 60, 97 I.C. 217, 
291 . Act or order of Government officer: — A » Judge 
exercising his iadicial functions Is a Ciril Court, and cot a CoTcrement 
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Officer acting in Ws official capacity within the meaning of Art. 14 — 
Cobindabala v. Gann, 10 BomL.R 749. ^here an ob|ection under 
section 103A o'l the Bengal Tenancy Act, to an entry in the Draft Record 
of Rights has been rejected by the Revenue Officer, such rejection has 
no finality and cannot be said to be an order of a Government Officer 
within the meaning of this Article — Ram Gdam v. Bishnu, ll C.W.N. 
4S. So also, an order of the Collector under sec. 3 (5) of the iMadras 
Estates Land Act is a temporary or provisional order, and no flnalit>’ is 
given to it The order will ipso facto be vacated whenever a Cnnl Court 
pronounces on the rights of the contending parties, and need not be set 
aside within one year under this Article — Vannisami v Chellasami, 1921 
M.W.N. 193, 62 1 C. 276. Certain lands in a village were held on khoti 
tenure by the defendants and the plaintiffs were the khots of the village. 
A Sur\’ey Settlement Officer decided in 1882 that the lands held by the 
defendants were dhara lands of the defendants and in 1689 an entry to that 
effect was made in the Survey Regisier. Meanwhile in 1887 the plaintiffs 
brought the present suit for a declaration that the lands in dispute were 
their khoti lands. Held, that the decision of ihe Survey Settlement Officer 
in 1882 was not an order, because section 21 of the Khoti Settlement Act 
(Bombay Act I of 1820) does not contemplate sn “order” being made by 
the Survey Officer between the parties Even if the framing of the register 
be regarded as an 'act’ of the Survey Officer, that act was not done until 
1859. nearly two years after the suit The suit is not therefore affected by 
Article H of the Limitation Act. It falls under Article 120 and is not 
barred, being brought within six years from 1882— fcfci v. Sajnak. 13 
Bom. 244. 

292. When lime runs Time runs from the date of the order, 
and not from the date of the Anal order m appeal confirming the original 
order— Cftfl/ufbhu/ v. Secretary of Slate. 22 Bom. L.R. 146, 55 l.C. 591. 
On the 6th May 1911 the Collector ordered that a sur\’ey number belong- 
ing to the plaintiff be forefeited to Government for arrears due on the 
khala. The plaintiff appealed lo the Commissioner against this order, 

’ ■ ' *' ‘ i4th October 

■ ■ ' * • • nded that the 

■ ■ ' ■ ' in reckoning 

' . ‘ u ■ , that the suit 

was barred by limitanon as It vas not brought within one year from the 
date of the Collector's order of forfeiture — Canesh v. Secretary of State, 
41 Bom. -151, 57 l.C. 5S7. 

15. — Against Govern- One When the attachment, 

ment to set asitJc year. lease or transfer is 
any attachment, made, 

lease or transfer of 
immoveable p r o- 
pert>’ by the revenue 
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authorities for ar- 
rears of Government 
revenue. 

292i\. When a ghafual becomes a defaulter, the Government can 
transfer the tenure to some other person. A suit to set aside the transfer 
jn such a case is go^'erned by this Article — Chittra Narain v. Asustanl 
Commissioner, 14 W.R 203. 

-16. — Against Govern- One When the payment is 
ment to recover year. made, 
money paid under 
protest in satisfac- 
tion of a claim made 
by the revenue- 
authorities on ac- 
count of arrears 
of revenue or on 
account of demands 
recoverable as such 
arrears. 

293. Application of Article .-Where penal assessment was 
levied for unauthorised occupation of Government land, and this amount 
had been paid under eoerclcn, a suit to recover the amount so paid would 
be subject to the one year’s rule of limitation under Art 14 or Art 16 — 
Meera v. Secretary of State, i3 M.L J. 269 

Where a person pavs waier*cess under protest on a demand being 
made by the Government for alleged onauihorised use of water belonging 
to Government, and then brings a suit for the recovery of the water cess 
Illegally levied by the Government, the suit does not fall under sec 59 of 
the Madras Revenue Recovery Act, because the mere demand of the 
water-cess by the Government does not amount to a proceeding under 
that Act, and the person making the payment cannot be said to be a person 
‘aggrieved by a proceeding' within the meaning of sec. 59 of that Act. 
The suit falls under Article 16 of the Uimtation Act — Secretary of State 
V ycnJuifjrafnam, 46 Mad 488 |501, 502). 45 M L J 12, AIR 1923 Mad 
652 (dissenting from Orr v Secretarv of State. 23 Mad 571) , Secretary of 
Slate V. Nagara,a, 44 MLJ 645. 74 I C. 281, AIR 1923 Mad CCS; 
Rfli'ufa Vengala Rcddi v Secretary of Slate. 46 Mad 502 (Foot note), 15 
l.C, 328; PuehalapalU Pichi Reddi v Secretary of State. 70 1 C 884 , 46 
Mad 503 (Foot note), Ranala Sagamma v Sccrctarj’ of State. 1913 
M.W,N 75. 18 l.C C50; Secretary of State V Rangaroyakamma, 12 L.W. 
334, 59 l.C. 98; Pitehayya v. Sccrcrao' of Slate. 21 LW 155, A.I R, 
1925 Mad. 474. 

Actual formal protest is not necessary e>ery time the pa>inent is 
made An objection to the Collector against pa}ment of Revenue assess- 
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ment, /olJowed by a fruitless appeal to the Cominissfoner would constitute 
sufficient protest ; and snbse^acnf payments, though made without any 
further protest, wouid fall within the description of “money paid under 
protest” — Kebul Ram v. Government, 5 W.R. 47 (per Sefon-Kerr J.)t 
But Macpherson J. held in this case that the subsequent payments did not 
amount to payments made under protest. 

Where a person has paid several years' assessment under protest, he 
can only recover the payment for the last of such years under this Article 
— Bhujang v Collector of Belgaam, 11 B H-C.R. 1; Kebul Ram v. 
Government, 5 W.R. 47; Secretary of State v. Ranganayakamma, 12 
L.W. 334, 59 I.C 98 But he may sue to set aside the order of the 
Collector within six years under Article 120 — Kebul Ram, supra; or he 
can bring a suit to establish his right to hold the land free of assessment, 
within 12 years from the time when his right was first interfered with — 
Bhu;ang v. Collector, supra. 

17. ' — Against Govern- One The date of determin- 

ment for compensa- year. ing the amount of the 
tion for land acquir- compensation. 

ed for public pur- 
poses. 

294. Art. 17 has no application where the amount of compensation 
has not been determined. Where the Collector refuses to award any 
compensation for the land acquired, or. the ground that the plaintiff is not 
entitled to any compensation, a suit to recover compensation would be 
governed by Art, 120 and not by this Article — ffamesu'cr Singh v. 
Secretary of Slate, 34 Cal. 470. This Article Is confined to a suit against 
Government; it does not apply to a suit by a person who is entitled to 
compensation awarded by Government against a person who has wrong- 
fully received it — Nund Lai v. Alir Aba, 5 Cal 597. Article 62 would 
govern such a suit. 

The old Land Acquisition Act X of 1870 did not provide for or con- 
template an award for compensation being enforced against the Collector 
by execution proceedings, and there was no general law which enabled ' 
a Civil Court to enforce the aw'ard by means of execution proceedings. 
The ordinary mode of enforcing an award was by a suit against the 
Collector and such suit was governed by Article 17 of the Limitation 
Act — Nilkanth v. Collector of Thana, 22 Bom 802 (807) (F.B.). 

1 8. — Like suit for com- One The date of the refusal 
pensation when the year. to complete, 
acquisition is not 

completed. , 

295. Art. 18 applies to suits for compensation for damages suffered 
by the owner by reason of the Government’s withdrawing from acquisition 
(See section 48 of the Land Acquisition Act 1 of 1894). But where the 
acquisition has been completed, and the Collector refuses to award any 
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compensation, a suit to recover compensation Is governed by Art. 120 — 
ffjmcsti'ar v. Secretary of Slate, 34 Cal. 470. The plaintiffs’ land was 
taken by the Government for railway purposes and the Collector took 
possession of it before an award uas made. He, however, refused to pass 
an award in as much as he held that the land was Government land and 
that in consequence no compensation was payable to the plaintiffs. The 
plaintiffs brought a suit for declaration of title, and for possession or in 
the alternative for damages for the wrongful refusal of the Collector to 
make an award stating the amount of compensation payable to them. 
Held that as the land had already vested in the Government, the plaintiffs 
were not entitled to recover possession or to a declaration of title ; but 
that they were entitled to claim damages for breach of statutory duty on 
the Collector’s part (viz refusal to make an award), the measure of 
damages being such compensation as would have been recovered by the 
plaintiffs if the Collector had made an award, and the suit was governed 
by Article 120. Article 18 which applies to a suit for compensation when 
the acquisition is not completed, could not apply, as In this case the 
acquisition had been completed In this sense that the property had 
absolutely vested in the Government— Wanf/wravodi v. Secretary of S/afe, 
27 Mad. 535 

19.-For compensation One When the imprisonment 
for false imprison- year. ends, 
ment. 

296 . Imprisonment —Imprisonment amounts to total restraint 
of liberty for some period however short. A partial restraint as the 
prevention from going in one direction or m all directions but one, will not 
constitute an imprisonment— Bird v /ones. (1845) 7 Q B 742. Nothing 
short of actual detention and complete loss of freedom will support an 
action for false imprisonment A person who is released on bail can no 
longer be regarded as under imprisonment so long as he is on ball , his 
Imprisonment ends there, and the period of limitation for an action for 
false imprisonment begins to run from the date on which he was enlarged 
on bail — Mohammad Yusufuddin v Sccrcfary of Stale. 30 Cal. 872 (P.C ). 

In a case of false Imprisonment, the question arises, who is liable for 
the imprisonment — the party who takes out the warrant, or the Court 
which issued the warrant? The principle is that when a Court acts 
within its jurisdiction, but erroneously, then the party who takes out the 
warrant is not liable , but when the Court has no jurisdiction to Issue the 
warrant, the whole proceeding is corjm nan fadtee, and the party is liable. 
In this case, two officers of the Court by mistake, inspUe of the decree 
having been already completely satisHed. issued a certificate of non- 
payment of the judgment-debt and a writ of arrest of the judgment-debtor. 
The Coun had jurisdiction over the matter . and therefore the liability fell 
upon the two officers (and therefore upon the Court), because the pro- 
ceedings shlch ended In the wrongful arrest arose from some fault on their 
part— Fisher v. Pearse. 9 Elora I 

A suit for damages for false imprisonment or malicious prosecution, 
e\en though It is brought against several Joint tort-feasors Is governed 
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iy the one year’s rule under Article 19 or 23 The fact that there are 
several tort-feasors and that there was a conspiracy between them does 
not constitute a distinct cause of action by itself, so as to take the case 
out of this Article A tort when coimnitted by several individuals is not 
different from the same tort committed by a single individual. A mali- 
cious prosecution is a malicious prosecution, whether it is brought about 
by one person or by more. The combination in such cases may be an 
element of aggravation in the assessment of damages, but does not make 
it a different tort. The Legislature has made a general provision that suits 
for damages for false imprisonment or malicious prosecution must be 
brought within a certain period, and no distinction is made in respect of 
the number of persons by whom the wrong may have been perpetrated — 
IVesfon V. Peary Mohan Das. 40 Cal 898 (949, 951, 952), 18 C W.N. 185. 

Limitation runs from the time when the imprisonment ends, and not 
from the dale of imprisonment, as erroneously remarked by Scott.J. in 
Fisher v Pearse. 9 Bom. I (at p. 9). 

20. — By executors, ad- One 
ministrators or rc- year, 
prcsentatives under 
the Legal Repre- 
sentatives* Suits 
Act. XII of 1855. 

21 . — By executors, ad- One 
ministratots or te- year, 
presentatives under 
the Indian Fatal Ac- 
cidents Act, XIII of 
1855. 

297. The word ‘representative’ in this Article and in Act XIII of 
1855 does not mean only executors or administrators but includes all or 
any of the persons (e.g widow, children) for whose benefit a suit may be 
brought under that Act, and it makes no difference whether the deceased 
was a European or a Eurasian — Johnson v. Madras Railway Company, 23 
Mad. 479 (481). 

22. — For compensation One When the injury is 
for any other injury year. committed. 

to the person. 

298. A suit for damages or compensation for injury caused to a 
person’s reputation and for mental pain arising out of an assault is 
governed by Art. 22 and not by An. 36. because the cause of action is the 
injury to the person caused by the assault, and the insult arising from 
assault does not constitute a separate cause of action. Assault itself is 
the cause of action, though damages may be awarded for the resulting 


The date of the death of 
the person wronged. 


The date of the death of 
the person killed. 
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insult — Arhat v. Baldeo, 5 1 C. 124 (125) A suit for damages for personal 
injury caused by throwing sulphuric acid on the face is governed by this 
Article and not by Article 36, because the case is specially provided for 
by Article 22 Time begins to run from the date of the injurious act done, 
and the continuance of the effect up to a later time does not make the 
wrong a continuing wrong giving rise to a continuous cause of action 
under sec. 23; sec 24 also would not extend the period, because the cause 
of action arose as soon as the sulphuric acid was thrown, irrespective of 
any subsequent specific injury — Abdulla v. Abdulla, 25 Bom. L.R. 1333, 
A.I.R*. 1924 Bom 290, 84 1 C. 796 

23. — For compensation One When the plaintiff is 
for a malicious pro- year. acquitted or the pro- 
secution, secution is otherwise 

terminated. 

See IVcston v. Peary Mohan. 40 Cat. 898 cited under Art. 19. 

299. Prosecution : — ^The word ‘prosecution’ means in strict 
technical language a proceeding either by way of indictment or information 
of the Criminal Court in order to put an offender m his trial, the exhibi- 
tion of a criminal charge against a person before a Court of justice, and 
In general language the instinition and carrying on of legal proceedings 
against a person (Murray’s English Dictionary) The word 'prosecution* 
has not been defined in any statutory enactment It is a word of very 
wide significance and does not merely mean an actual trial or an enquiry 
which may result in a conviction, and the imposition of imprisonment and 
fine An application in revision under sec 436 Cr P Code for ordering 
a further inquiry cr retrial is a prosecution— Aladan Mohan v Ram Sundar, 
28 ALJ 885, AIR 1930 All 326 (327). 125 1 C 464 Malicious 
Prosecution means (he setting the machinery of the criminal law in motion 
without reasonable or probable cause — BisAun Naram v PAuimsn, 19 
C.W N 935, 27 IC 449 An application for binding dosin a person 
under sec 107 Cr P. Code amounts to a prosecution — Aid Niraffah v. 
Jai Ram. 41 All 503, SO I.C HO; Cron-dy v Redly. 17 C V N 554. 
18 I C 737 A statement made to the Police against the plaintiff, which 
is afterwards found to be false, tn consequence of which no action is 
taken by the Magistrate, is not a ground for an action for malicious 
prosecution but may constitute libel or slander— fshn v Aluhammad. 
24 All 3C8 Then proceedings are taken against a person under the 
Bengal Di«onJerly Houses Act, It cannot be said that he has been prose- 
cuted . therefore a suit for damages in respect of the proceedings is not one 
for malicious rrc«ecution under this Anicle The suit falls under 
Article 24— Dhira/hala v Gopalchandra. 18 C L J 352. 20 IC 769 

300. Slnrllng point of limitation - If the rro«ecutioa 
ends in arquif/jf, then according to the clear lant^uage of the third column 
of this Article, the period of limitation for a su't for damages for malicious 
pro<ecution begins to run from the da’e of the scquitial. and rot from 
the date of dismissal of a retision-petitlon preferred before the D strict 
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Magistrate against the order of acquittal. It could not be said that by- 
reason of the complainant’s moving the District Magistrate for making an 
order of reference to the High Court, the order of acquittal had ceased 
to be final and the prosecution had not terminated — Narayya v. Seshayya, 
23 Mad. 24 (25). If an order of discharge is passed, and no further pro- 
ceedings are taken, the prosecution must be deemed to have terminated 
on the date of discharge, and limitation for a suit for damages for malicious 
prosecution would run from that date — Madan Mohan v. Ram Sundar, 
28 A L.J 885, A I.R 1930 AH 326 (328) , Pursottam v. Ravji, 47 Bom. 
28 (30). The Bombay High Court further holds that even If proceedings 
by way of revision petition are taken against an order of discharge, the 
plaintiR’s cause of action for a suit for damages for malicious prosecution 
would arise immediately on the Magistrate’s order of discharge (since the 
discharge of an accused person is the termination of the prosecution) and 
would not be suspended because further proceedings might be taken by 
way of revision petition to the High Court either by the Government or 
by the complainant in order to get the order of discharge set aside. No- 
fresh cause of action would arise on the dismissal of the revision petition — 
PurshoUam v. Ravfi. 47 Bom 28, 24 Bom.L R 507, A. I R 1922 Bom. 209. 
The Madras High Court is of opinion that where the Magistrate passed an 
order of discharge and the complainant moved the District Magistrate in 
revision who directed further inquiry, but on further application the High 
Court set aside the District Mag’strate’s order end altered the order of the 
first Court into an order of acquittal, whereupon the accused brought a 
suit for damages for malicious prosecution, held that time ran from the 
date of the order of the High Court and not from the date of the first 
Court’s order, because owing to the proceedings resulting in an order 
for further inquiry, the prosecution was revived and did not terminate until 
the’ passing of the order of the High Court—Tanguturl Sriramula v. 
Viresalingam, 57 l.C. 635 (636). According to the Allahabad High Court 
also, if proceedings are taken up In revision against the order of discharge, 
the prosecution cannot be said to have finally terminated ; it must be 
deemed to be continuing while the revisional proceedings are pending; 
its final termination would be only when the proceedings In revision have 
come to an end in favour of the discharged person. If this view were not 
to be accepted, the result would be that the discharged person would be 
compelled to institute his suit for damages even though the matter Is still 
sub Judice and is being considered by the Revision Court— Marfan Mohan 
V, Rom Sundar, 28 AX.J. 885. A.I R. 1930 All. 326 (328), 125 l.C. 464 
(dissenting from 47 Bom. 28). The Bombay High Court has drawn ff 
distinction between cases in which the revision petition is dismissed and 
the cases in which a revision petition made to the District Magistrate or 
Sessions Judge is successful but is finally unsuccessful in the High Court. 

If the revision petition Is dismissed, the cause of action arises on the 
Magistrate’s order of discharge, but If a revisional application is success- 
ful, and the criminal proceedings are directed to be continued, then there 
is no longer any cause of action because the plaintifi is no longer a 
discharged person, and he has to wait until the prosecution terminates in 
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liis favour (by a Bnal order of the High Court) before his cause of action 
arises again — Purushotfam v. Rav/i, 47 Bom. 28 (30), A.I.R. 1922 Bom. 
209. 

If the plaintiff (accused) is convicted by the Magistrate, but Is acquitted 
on appeal, limitation will run from the date of acquittal on appeal — Hurt 
Mohan V. Naimuddin, 20 Cal. 41. Limitation runs from the date of actual 
acquittal or discharge by the Magistrate as it appears from the records of 
the case, and not from any earlier dale on which the Court expressed an 
opinion that there was no case to put the accused on trial and that he 
should be discharged — Sfiuppu v. Sivarama, 1912 MW.N. 951, 16 l.C. 
384 If there is an appeal by the Government against the order of 
acquittal, the prosecution cannot be said to have terminated while the 
appeal is pending — Madan Mohan v f?jm Sundar, supra , Narayya v 
3eshayya, 23 Mad. 24 (25). Where an accused ts discharged in the 
middle of the case before the prosecution as a whole terminates, without 
^ny formal order of acquittal or discharge, the date of the judgment after- 
wards pronounced and not the date of the discharge, would be the starting 
point of limitation— V'enfeataramana v. Swami Naik, 17 M.L.J. 60. 

24. — For compensation One When the libel is pub- 

for libel. year. lished. 

See 24 All. 363 and 16 CLJ 352 cited under Article 23. 

301. Limitation runs from the date when the libel is published. 
But since each publication gives a fresh cause of action, it is not neces- 
sary that ail or the first of the publiations {e.g in a newspaper) should 
have been within a year, it is sufficient if any one publication is proved 
to have been withm one year — Duke of Brunswtck v. /former. (1849) 14 
<}.B 185 

25. — For compensation One When the words are 

for slander. year. spoken, or, if the 

words are not action- 
able in themselves, 

when the spiecial 
damage complained 
of results. 

302. Slander — special damage : — The English law under 
which slanderous «ords are generally not actionable per se and are 
actionabie only when special damage results is not, applicable to this 
country; the law of British India recognises personal result conve)ed by 
abuslw language as actionable per se without proof of special damage — 
DoHun v. Mahip. 10 All. 425, PanvU v Mannar, 8 Mad 175 Thus, 
where abusi\-e language «is uttered, an action uould he for damages, 
though no special damage is proved to hare been suffered by the plaintiff 
— Sfioobhagee v Bolhan. 4 C.L.J 390, Jogesuar v. Dlnaram, 3 C.L.J. 
140, fbin V. Haidar, 12 Cal. 109 (headnote Incorrect); Troilokya v. 
Chandra. 12 Cal 424. 
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But in Gmsh v. Jaiadhari. 26 Cal. 653 (F.B ) it was held that if 
there was no defamation or Intent to defame, mere abusive and insulting 
language was not actionable, even though it caused pain and distress of 
mind to the plaintiB. 

The words in the third column “if the words are not actionable . . . 
results” are words of English law, and should be applied only to Presidency 
Towns where the English law is generally applied. Thus, In a case arising 
within the local limits of the town of Calcutta, it was held, following the 
English law, that slanderous words alone, (e.g imputation of unchastity to 
women) without proof of special damage are not actionable — Bhooni v. 
Natobar, 28 Cal 452 But in a mofussil case, where A used words 
imputing unchastity to the wife of B, it was held that the words were 
defamatory not only of the wife of B, but also of B himself and B was 
therefore entitled to sue on his own account — Salchan v. Biped, 34 Cal. 48. 

26. — ^For compensation One When the Joss occurs- 

for loss of service year. 

occasioned by the 
seduction of the 
plaintiff’s servant or 
daughter. 

303, If the daughter had been married but deserted by her husband, 
and was under her father's protection and performing household duties 
for him, he had by law and custom a right to the service of the daughter, 
and a suit by him was maintainable for the loss of his daughter's sen’ice 
through seduction— i?am Latt v Tula Ram, 4 All 97 {per Stuart C J.). 
But Oldheld J. held In this case that such a suit was not maintainable 
by a Hindu father. 

27. — For compensation 
for inducing a per- 
son to break a con- 
tract 'With the plain- 
tiff. 

303A. The plaintiff and defendant »‘ere rival transport contractors to 
the British Government In connection with certain military operations, the 
defendant improperly enticed the famadars of the plaintiff into breaking 
their contracts by putting the camels, which they had contracted to supply 
to the plaintiff, at the disposal of the defendant. Held that a suit for 
compensation against the defendant was governed by this Article— HavWr 
V. Shaik Panda, 96 I.C. 837 {P.C.), A I.R. 1926 P.C. 88. 31 C.W.N. 174. 

28. — For compensation One The date of the distress^ 
for an illegal, irre- year. 

gular or excessive 
distress. 


One The date of the breach, 
year. 



Art. 29.] 


THE INDIAN LIMITATION ACT 


295 


304. For a full discussion as to the meaning of the word "compensa- 
tion” see Note 305 under the next Article It has been held in a Bombay 
case that where the suit was to recover the amount that was illegally 
levied in excess, the suit was not governed by this Article but by Art. 62 
— Ladji V. Alusobf. 10 Bom 6K. No reason has been stated for the 
inapplicability of this Article, but probably the learned Judge Interpreted 
the word ‘compensation’ In its narrower sense (i.e , in the sense of 
damages). A suit against a Municipal Board for compensation for illegal 
or excessive distress is go\’erned by the specific provisions of this Article 
and not by Article 2 (which is more general) — Municipal Board v. Goodall, 
25 All 482. A suit against a landlord for compensation for illegal distraint 
of crops is governed by Art 28 or 29— /agol/ifcan v Saraf, 7 C.W.N 728. 
Where an illegal distraint was made by a bndlord under Madras Rent 
Recovery Act VIIl of 1865, a suit for compensation brought within one 
year of the distraint was in time — yamuna Bai v Solayya. 24 Mad 339. 

29. — For compensation One The dale of the seizure, 
for ^vrongf^l seizure year, 
of moveable pro- 
perty under legal 
process. 

305. Compensation • — In Alurugesa v. Jatlaram, 23 Mad 621 
(626) It has been held that the word "compensation” must be interpreted 
in Its wider sense, so as to include « claim to recover the value ol the 
goods seized, as well as a cbim by way of damages independent of the 
value ol the goods, and is not restricted to the latter class of claim alone ; 
and that this Article does not contemplate any such distinction See also 
Ycllammal v Ayyappa, 38 Mad 972 (at p 984, per Sadasiva Aiyar J ) 
and Narasmha v Gaogaraiu. 3t Mad 43l (433) where the same opinion 
was expressed Similarly, m Jcgitvan v. Cubm Jilani. 8 Bom. 17, it 
was held that a suit simply to recover the money wrongfully taken under 
a decree was a suit for compensation under this Article; and so ia 
rcnllQfachellum v Nagappa, 23 M L J 519. 16 I C. 9l4, this Article was 
held to be applicable to a suit for refund of sale-proceeds realized by 
sale of plaintiff's property by wrongful attachment. 

But the Calcutta and Allahabad High Courts are of opinion (hat the 
word 'compensation' presupposes that the plaimin must haae been damni- 
fied. and the sun must be by way of dumages. a suit by the plaintiff merely 
to recover the money wrongfully attached and taken away by the defen- 
dant In execution of the latter’s dccre* against a third pany is not a suit 
lor compensation under this Article but is governed by Article 61 — 
Lakshmi Priya v. Ramalanta. 30 Cal 440 (dissenting from 8 Bom. 17), 
Niadar Singh v. Ganga Dei. 38 All 676 (dissenting from 8 Bom 17). 
See also ffa-pefaru Alafna RalI^ay Stores v Ainere Manictpal Board, 32 
All 491, and .Municipal Board v OcoLinandan 33 All 555 (cited under 
Article 2) and VcIIammal v A\appa. 38 Mad 972 (per Sundara Aiycr J at 
p. 97C), where the word has been applied only to a claim for damages 
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306. Wrongful seizure Seizure or possession of property 
belonging to a party to a suit under an order of Court is not wrongful, 
although the order v/as erroneous and was afterwards set aside — Dakhina 
V, Saroia, 21 Cal. 142 (148) (P.C.). Drawing out money from the Court 
under the terms of a subsisting decree Is not wrongjul seizure of property, 
even though the decree is afterwards set aside — Narayan v. Narayan, 13 
Mad. 437. Where money belonging to the plaintiff, which was deposited 
in the Collectorate was wrongfully attached and drawn out by the defen- 
dant, a suit to recover the money does not fall under this Article (but 
under Art. 62), because the plaintiff is damnified by the wrongful taking 
out and not by the wrongful attachment or seizure of the money — Lakshmi 
V. Ram, 30 Cal 440 Wrongful attachment of money deposited with 
the Collectorate is wrongful seizure of moveable property — Jagjivan v. 
Gulam Jtlani, 8 Bom 17 Where a warrant of attachment was executed 
by affixing the Court seal to the outer door of the warehouse where the 
goods were stored, without breaking open the door and taking physical 
possession of the goods inside, this was held to be in effect an -actual 
seizure, and a suit for damages for such seizure fell under Art. 29 — 
Multan Chand v. Bank of Madras. 27 Mad 346 

The word ‘seizure* means the taking of something out of the posses- 
sion of Its owner Where the moveable property (money) was in the 
custody of the Court, and the Court distributed it among the Judgment- 
creditors of the owner, there was no ‘seizure’ within the meaning of this 
Article— Ram Narain v. Brlf Banke, 39 All 322 (329), 15 A L.J 295, 39 
I.C 532; Rupabai v. Audimulam, If Mad. 345, Rajaram v Mulchand, 7 
N.L.J. 140, A.I.R 1924 Nag 248. Money paid by order of Court is not 
money seized by order of Court— Riipcbai v. Audimulam. 11 Mad 345 
(355). 

An attachment of a debt Is not a seizure. Seizure involves some- 
thing In the nature of a transfer of possession. The attachment of a debt 
is made by a written order prohibiting the creditor from receiving the 
debt and the debtor from making payment thereof, until the further order 
of the Court (see O. 21, rule 46, C P. Code). No transfer of possession 
is conlemplated by the prohibitory order — Yellammal v. Ayyappa, 38 
Mad 672 (987). Not only in the case of debts, but also in the case of 
ordinary moveable property, where the attachment is made not by actual 
seizure but by prohibitory order under O. 21, r. 46, C. P. Code, Article 
29 does not apply. A suit for compensation lor attachment of a moveable 
property by prohibitory order falls under Article 36 — P. Veeramma v. 
Subba Rao, 31 M.L.J. 257, 35 I.C 98 (100. lOI). 

The word ‘seizure’ means taking hostile possession, and not faking 
possession of what another rolun/an7y gives. Therefore where a debt is 
attached and the debtor makes a voluntary payment of the debt into 
Court, such payment does not constitute a seizure. Hence If the amount 
of debt is paid by the Court to the decreeholder, a suit by the claimant 
of the debt against the decreeholder is governed by either Art. 62 or 120 
—Yellammal v. Ayyappa, 38 Mad 972 (974, 087), 26 M.L.J, 166, 22 I.C. 
870 In this case It has been forther held (at page 974) that a debt not 
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l>eing a moveable property, the attachment of a debt Is cot t eefrure of 
moveable property under this Article. 

Where the defendants had brought a suit against the plaintiffs for 
«ums due to them on account of maritime necessaries supplied to ihe 
p)Iaintiffs’ ship, and obtained an warrant of arrest of the ship, but the 
5uit was afterwards dismissed for want of jurisdiction, held that the arrett 
of the ship was a seizure under legal process The fact that the suit was 
dismissed for want of jurisdiction did not render the order for arrest a 
-nullity. The seizure was therefore under a ‘legal process’— Afairas Steam 
Navigation Co . Ltd v. Shalimar Works. Ltd., 42 Cal. 85 (108) 28 I C 
463. Art 29 is not limited in its application to cases m which the seizure 
is intrinsically wrongful, as for instance, where it is made without juris, 
•diction; it applies also to cases where the foundation of the claim Is that 
the defendant procured the seizure of the plaintiff’s property under a per- 
fectly legal process but by misrepresentations to Court— Soktalmga v 
Kmhnaswflmi, 38 M L.J. 324, 65 IC 786 (790), 1920 MWN 102 
This Article would apply both to cases of seizure under orders passed by 
a Court without jurisdiction, and to cases of seizure under orders passed 
"by a Court having jurisdiction but on insufficient grounds— Pcnna/i v 
-Sena//. 53 Mad. 62t. A.l.R. 1930 Mad. 635 (642), 126 I C. 721 Where 
n seizure Is under a writ of Court, it is prima facie not wrongful 
and unless it is shown that the Court issuing the writ had no jurisdiction 
■over the subject matter, a suit for compensation for the seizure would not 
fall within Art 29 A mere improper attachment is net wrongful attach- 
ment— /(r/an Biswas V. Abdul. 35 C L J 480, 64 IC 513, A.I R I9’i 
Cal 774 

The attachment by the decreeholder of the properties of his ludgment- 
■debtor IS not 'wrongful' by reason of the fact that the vendor of those 
properties has got a hen on them for his unpaid purchase-money The 
judgment-creditors are not under any obligation to enquire at the time of 
■attachment whether the purchase-money due to the vendor has or has 
■not been paid. The seizure is perfectly lawful— ffjm Naraln v Bni 
Danke. 39 All. 322 (328) ' ' 

Attachment before ludgment —The attachment of the debtor’s pro- 
perty by the creditor before fudgment Is a lawful seizure, If a decree is 
afterwards passed in favour of the creditor. The seizure is not wrongful 
"by reason of the fact that It has been effected before the decree Since 
■the suit is subsequently decreed, the attachment, to all intents and pur- 
poses, must be deemed to have been effected in execution of the decree 
—Ram Narain v. Drii Banke. 39 All 322 (328), Afanga v Changa Mat. 
22 A. L.J 977, AIR 1925 AH 131 An attachment before iudgment 
Is not wrongful merely because the suit in which the attachment has 
been made, is dismissed, if it appears that there were sufficient grounds 
for applying for the attachment— Mananlrarjai v Avisilan 19 Mad. 80 
(81) It the suit in which the attachment before iudgment taVes place 
Is decreed by the Court of the first Instance but is dismissed on appeal the 
Jttachfrer.t was none the less a lawful scTure and rot a wrongful one. 
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the order of attachment might have been on insu^icienl grounds, but it 
was not intrinsically wrongful, that is, there was no wrongful attachment 
on the day on which the attachment was made. In such a case, Article 
36 or 49 applied — Manga v Changa Mai, 22 A L J. 977, 81 I.C 1033, 
A.I.R. 1925 All. 131. But in a recent Madras case it has been held that 
this Article would apply to all cases of attachment before judgment, 
where the seizure is wrongful either because the Court had no jurisdic- 
tion or because the attachment was made by a Court having jurisdiction 
but on insufficient grounds i it is not restricted to seizures which are 
wrongful because made under the order of a Court without jurisdiction 
or in excess of the order of the Court — Pannaji v. Senaji, 53 Mad. 621, 
A.I R. 1930 Mad 635 (642) 

Attachment of property of defendant- — It has been said in some 
cases that a distinction should be drawn between cases where the pro- 
perty of the defendant (in the previous suit) was attached, and cases 
where the property of a third person was attached. If the property that 
was attached did not belong to the defendant (in the previous suit) but to- 
a third party, a suit brought by that party for wrongful seizure of his 
property falls under Article 29— Aftfrasimha v Ganga Rafu, 31 Mad. 431 f 
Ram Narain v. Umrao. 29 All. 615, Alurugm v. Jattaram, 23 Mad. 621 
(626); Multan Chand v Bank of Madras, 27 Mad 346, P. Veeramma 
V. Subba Rao. 31 M L.J 257, 35 I C 9S But vl the property that was 
attached belonged to the defendant, there was no wrongful seizure, 
and the present suit for compensation for the attachment dees not fall 
under Article 29 but under Art. 36. See Manavikraman v. Avisilan. 19 
Mad 80; Arfun v. Abdul. 35 C L I 480, 64 I.C 513, A.I.R 1921 Cal. 
774 , Sokkahngam v. XriJhnasu-omf. 38 M.L.J. 324 , 55 I C 786 (790). 
In a recent Madras ase. however, the learned Judges, after reviewing all 
these cases, have disapproved of this distinction, and have laid down that 
Article 29 should apply even though the property of the defendant had 
been attached— Punna/i v. Seiw/i. 53 Mad. 621, A.I R. 1930 Mad 635 
(641), 126 I.C. 721, approving Madras Steam Navigation Co. v. Shalimar 
ivorl’s. 42 Cal. 85, in which Art. 29 was applied to a case where the 
property that had been attached in the previous suit belonged to the 
defendant. 

307. Distraint and removal of crops : — A suit for 
damages for illegal distraint of standing crops is governed by Art. 36, 
and not by Art. 29, because standing crops are not ‘moveable properly' 
within the meaning of this Article— Hon Charon v. Hori Kar, 32 Cal. 
459 (463); Aloftrsh Chandra v. Hart Kar. 9 C.V N. 376. Growing 
corps until severed from the soil are treated as immoveable property. The 
definition of moveable property in sec 2 (13) ol the C. P. Code which 
includes standing crops will not pre\’ail In the Limitation Act— Devoro- 
setti V, DevarasetU. 18 M L.T. 532, 31 t C. 769 , 5urat v. Umar, 22 Cal. 
877 (835); Pandah v. fennuddi, 4 Cal. 665 (667); Hari Charon v. Harl ' 
Kar. supra. Murlidhar v. Alulu. II N.L R. 18. 27 1 C. 035 (936. 937). 

If the crops are, after the wrongful distraint, cut and carried anay by the 
defendant, they become moveable property, and a suit for damages for 
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wrongful distraint and removal of the crops is governed by Article 48 or 
49 (which is more specific) and not by Art. 36, which is a general Article 
on torts. Article 29 cannot apply ^cause this Article applies only to 
the act of wrongful distraint and not to the act of cutting and carrying 
away the crops — ^Jadu Noth v. Han Kar, IT C.W.N. 308 (3U) 18 l.C. 
253 (overruling Jadunath v. Han Kar. 36 Cal. 141, 12 C.W.N. 1090). 
See notes under Arts. 36 and 39 

307A. Starling point of Limilalion Limitation runs 
from the date of the wrongful seizure, and not from the time when the 
seizure is declared to be wron^ul and the plaintiff obtains restoration of 
the property A wrongful seizure is wrongful ab imtio, and the starting 
point of limitation is the date of the seizure; the wrongfulness or other- 
wise of the seizure does not depend upon any declaration of the Court 
It Is not rightful when the Court makes an order on allegations which 
are subsequently found to be unproved, and becomes wrongful only when 
the Court on investigation of the facts holds that the defendant had no 
Jurisdiction in attaching the properties. Nor is it correct to say that 
the period of limitation runs when the seizure terminates It should 
be noted that in other Articles where termination of proceeding is 
necessary to give the plaIntiR a cause of action, the Act specially pro- 
vides for that contingency. For instance, under Art 19, time runs 
from the date when the imprisonment ends, under Art 23, the period 
runs when the accused i$ acquitted or the prosecution is otherwise 
terminated; under Art. 42. the period commences from the time when 
the Injunction ceases But in Art 29, the Legislature has not made any 
such provision but. has fixed the period as one year from the date of the 
seizure. Compare also Art. 28 under which the period similarly com- 
mences from the date of the distress— Ponna/i v Seno/i. 53 Mad 621. 
A.I R 1930 Mad 635 (637). 126 1C 721 The words "date of the 
seizure” are explicit, and It would be doing violence to the language 
used, if the words are interpreted as meaning the date sihen the seizure 
is declared wrongful by a competent Court — Ibid 

A wrongful seizure (eg., attachment before Judgment) is not a con- 
tinuing wrong within the meaning of sec. 23. hence time runs from the 
date of seizure and not when the attachment ceases— PaniuM v Sena/i. 
supra; Ram Narain v Vmrao. 29 All 615 But see ^fanga v. Changa 
Mai. 22 A L.J 977, 81 1 C. 1033. A I R 1925 All. 131 

30. — Against a carrier One When the loss or injury 
for compensation year. occurs, 
for losing or injuring 
goods. 

[N.B— The period of limitation under Articles 30 and 31 of the 
Act of 1877 was originally two years, bat by sec 3 of the Limitation 
Amendn^nt Act X of 1899, it has been reduced to ore year ] 

308. Carrier : — A •carrier' in Its general sense means a person 
or a company who undertakes to transport tbe goods of another person 
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from one place to another lor a hire. It is not necessary for the purposes 
of Articles 30 and 31 that the carrier should be a ‘common carrier’ 
within the meaning of the Carriers Act, 1865 — Mylappa v. B. I. S. N, 
Co.. Ltd.. 34 M.L.J. S53, 45 I.C. 485. A landing agent is a carrier 
within the meaning of these Articles — Ibid. Sea-going merchantships 
are carriers within the meaning of these Articles though they are not 
‘common carriers' as defined m the Carriers Act (III of 1865) — B. /. S. 
N Co. V. Haji Mahomed, 3 Mad. 107 (110) 

309. Suit based on contract : — It has been held in some 
earlier cases that where there is a contract to deliver, a suit for com- 
pensation for breach of the contract is governed by Ait. 115. This 
Article applied to suits for compensation for loss or damage to goods 
arising from malfeasance, misfeasance or nonfeasance independent of 
contract — British India Steam Navigation Company v. Hajee Mahomed, 
3 Mad. 107; Kalu Ram v. Madras Ry Co , 3 Mad 240; Danmull v. 
B. 1 S. N. Co.. 12 Cal 477, MotniR Singh v Henry Conder, 7 Bom 
478. But these decisions were given at a time when the word “non- 
delivery" did not exist in Article 31, and the Courts had therefore to 
apply Art. 115 to suits for compensation for non-delivery of goods, 
treating them as suits for breach of contract to deliver. Article 30 was 
conhned to actions m tort, and Art 31 to actions ex contractu In' 
0. /. P. Ry. Co. V. Raisett. 19 Bom. 165, Farran J. however remarked’ 
(at p 188) that “the Courts would have letter fulR'Ied the intention of 
the Legislature by treating all claims against a carrier which would fairly 
be deemed to arise out of the loss or injury to goods, as coming within 
the purview of articles 30 and 31. than by conflning the general words 
of the former Article to a claim for compensation for loss of goods arising 
otherwise than out of contract ” 

Since then the Legislature has added the word "non-delivery" in 
Article 31 (by the Amendment Act X of 1899) so that that Article is now 
made more comprehensive and seir<ontained, and there would be no 
necessity for bringing in Article 115 into a case of non-delivery. It is 
now settled law that under Articles 30 and 31 it is Immaterial whether 
the liability of the defendant arises oiil of contract or of fori. Therefore 
Article 31 would apply to a suit against a carrier for compensation for 
non-delivery of goods irrespective of the question whether the suit was 
laid in contract or in tort — Venkatasabba Rao v. Asiatic Steam Navigation 
Co., 39 Mad. 1 (12) (FB); Secretary of State v. Dunlop Rubber Co, 

6 Lah. 301, A I R. 1925 Lah 478, 88 1 C 079, 26 P.L.R. 490; B. N. Ry. 
Co. V. Hamir, 5 Pat. 106. 6 P.LT 565. A.I R. 1025 Pat. 727; Molt Ram 
V E. I. Ry. Co. 2 P.L.R. 1907, 108 P.R 1906 (F.B); Chlranfilal v. 
n. N. Ry. Co.. 52 Cal. 372. 29 CW.N 277. In an earlier case, how- 
ever, the Calcutta High Court {Radha Shyam v. Secretary of State, 44 
Cal. 16 at p 26) expressed the opinion that a suit by the consignor against 
a railway company for compensation for non-delivery of goods would be 
governed by Article 115, as It was a case of breach of a written contract, 
the Invoice being the contract (see Note 311 under Art 31). The learned 
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Judge in this case followed the old and obsolete rulings of 7 IV/m d7< 
and 12 Cal. 477. 

310. Loss:— A sun against a railway company for compcnsafh/n 
for loss of goods, alleging the same to have been due to the wilful ncrll- 
gence or theft by the company's servants is governed by this Article — 
£. 7. Ry. Co. V. Ram Aular. 20 C.W N. 096, 38 l.C 502. Article 30 Is 
inapplicable to a case where the goods are not lost but are lying in the 
lost-property office of the railway company because delivery of them has 
not been claimed by any one. The case is one of non-delivery, and 
covered by Article 31 — Mutsaddt Lai v B. B & C I Ry Co., 42 All. 
390 (392), 18 A.L.J. 377, 58 l.C. 547 This Article does not apply where 
the defendant does not plead or prove any loss, but on the other hand 
pleads that no goods were given to them for consignment— /fai/ta 5hyam 
V. Secretary of State, 44 Cal. 16 (26t 

If the plaintiff sued the railway company for non-delivery of goods 
within three years as provided by Article 115 (which was the law before 
the amendment of 1899) the defendant could not set up a case that the 
goods were fosf In order to bring the case within the shorter period of 
limitation under Art 30. The defendant could not ask the Court to infer 
from the mere non-delivery that the goods were lost ; if he sought to avaif 
himself of the shorter period of limitation prescribed by this Article, the 
burden lay on him to prove, as an afilmutive fact, that the goods were lost 
— Mohan Sing v. Henry Conder, 7 Bom 478 (488). This decision is no 
longer of any importance, because under the present law loss end non* 
delivery are provided by an equal period of limitation under Articles 30 
and 31. 

So also, the burden of proving the time when the goods were lost lies 
on the defendant— Afadrfls & South Marhatia Railnay Co. v Bhimappa, 
23 M.LJ 511. 17 IC 419 

The words "against a carrier for losing or injuring goods” obviously 
suggest not a loss of the goods to the owner but an actual losing of the 
goods by the carrier himself, and the words "when the loss or Injury 
occurs” In the third column mean that the period of limitation begins to 
run from the time when the earner lost or Injured the goods, and not from 
the time when the consignee may be said to have suffered loss. Therefore 
the burden of proving when the goods were lost is decidedly on the carrier- 
company. U’hcre the railway company did rot prove or admit that the 
goods were lost but on the other hand they had been continually assunng 
the plaintiff that the matter w'ss under inquiry and was receiving their 
special attention up to a period within a year of the suit, the claim of the 
plaintiff w-as not barred by Article 30, although the suit was brought more 
than a year after the despatch of the goods— /npaf L'tshore v C- / P. 
Ry.. 45 All 43 (45). 20 A.L.J 792. 63 l.C 931. A.! R 1923 All. 22. 

The term ‘loss' does not Include msiefu’crj- The word ‘loss' in this 
Anicle contemplates an actual losing of the go^s by the carrier himself, 
and therefore when the carrier deliTers the goods to a wro-.g person. It 
cannot be said that he has lost the goods. Neither does Article 31 apply 
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because misdelivery is not the same as non-<lelivery. The case of misdeli- 
very therefore falls under Article US — Fakir v. Secretary of Stale, 170 
P.L.R. 1913, 19 I.C. 477, following Changa Mai v. B. & N. \V. Ry. Co.. 
6 P.R. 1S97 In a recent Full Bench case of the Lahore High Court, how- 
ever, it has been held that the word ‘loss’ in section 80 and other sections 
of the Railways Act should not be interpreted in the restricted sense of 
losing of the goods by the earner, bat should include Joss to the owner 
as well, and therefore it clearly contemplates a case of misdelivery — Hill 
Sarvyers & Co. v. Secretary of State. 2 Lah. 133 (F.B.), A.I.R. 1921 Lah. 
1, 61 I.C 926, overruling 6 P.R 1897. But as it is a case under the 
Railways Act, ft is doubtful whether it should be applied in construing 
Article 30 of the Limitation Act, since the two Acts are cot in pari matena. 
(See 2 Pat. 442, at pp. 446. 448) 

310A. Starting point of limitation ^ — ^Where on the date 
on which the consignee went to the railway station to take delivery of the 
packages, they were missing and there was nothing to show that the goods 
were lost prior to that date, time ran only from that date — G. I. P. Ry. 
V. Radhey Mai. 47 All. 549. 23 A.LJ 398. A.I.R 1925 All 656. 

31. — Against a carrier One When the goods ought 

for compensation year. to be delivered, 
for non-delivery of, 
or delay In deliver- 
ing, goods. 

311. Scope of section :~Tbis Article applies not only to a suit 
brought by the consignee but also to a suit brought by the consignor. It 
provides for a suit far compensation for non-delivery, i.e. a suit by a person 
who by reason of non-delivery has sustained loss. There may be cases In 
which it is not the consignee who sustains loss but the consignor. In such 
cases It would be a suit by the consignor for compensation lor non- 
delivery. Thus, where the consignor (who had purchased a quantity of 
salt from the Salt Superinfendent at Sambhar) despatched at Ramnagar 
station certain empty gunny bags through the railway company to be 
delivered to the Salt Superintendent at Sambhar who was to send tock the 
bags filled with the salt to the consignor, but the bags were not delivered, 
it uas held that In this case it w'as the consignor who «ouId suffer loss by 
reason of non-delivery as he w’ould not get the salt, and he would be the 
person to sue under Article 31. The consignee had nothing to do with the 
bags and would suPer nothing for non-delivery — Maisaddi Lai v. B. B. & 
C. I. Ry. Co., 42 All 390 (393), Chfraiyifaf v. B N Ry. Co.. 52 Cal. 
372. 29 C-Vf.N. 277, A I.R. 1925 Cal 559. In Radha Skyam v. Secretary 
v! Slate. 44 Cal. 16 (26). 20 C^'N 790, Chatterjee J. has laid down 
the narrow proposition that Article 31 seems to contemplate a suit by the 
party who is entitled to the delivery, namely the consignee, and does not 
fippl) to a suit by the consignor. 

312. Non-delivery A suit against a carrier for compensation 
In respect of goods not delivered is governed by this Aniclc and not by 
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Art. 115—/. G. N. Ry. Co Ld. v. ffanda. 13 C W N 851 ; Mulsaddi La! 
V. B. B & C. I Ry. Co . 42 AM 390; Ah Mahmd v. G. I P. Ry Co . 
11 N L R 174, 31 I.C. 474; MoU Ram v t. I Ry. Co.. 2 P.L R 1907, 
108 P.R. 1906, G /. P. Ry Co v Ganpaf Rat. 33 All. 544; Haji Ajam 
V. Bombay & Persia S N Co . 26 Bom 562 (570) , Venkaia Subba v. 
A. S N. Co.. 39 Alad. I , E. I Ry Co v Sagir Mall. 4 Pat. 482, 6 P.L.T. 
559, A l.R. 1925 Pat. 611 ; B N Ry Co v Hamir Mull. 5 Pat. 106, 
A l.R. 1925 Pat. 727, 90 I C 374 

The word “non-deli\’ery” was introduced into the Act of 1877 by the 
Amendment Act X of 1899 Previous to 1899, a suit for compensation 
for non-delivery of goods was treated as a suit tor compensation for breach 
of an implied contract to deliver and was governed by the three years’ 
rule of limitation under Art 115 — Alohan v Henry Conder, 7 Bom. 478; 
G. / P. Ry. Co V Paisett. 19 Bom 165, Hassa/i \ E I Ry Co., 5 Mad. 
388, DanmuJl v. B I S N Co , 12 Cal 477 These decisions are no 
longer of any authority See Note 309 m Article 30 under heading “Suits 
based on contract.” It has been pointed out in that Note that it is now 
settled law that a suit against a carrier for compensation for non-delivery 
of goods is governed by Article 31, whether the suit is laid in contract on 
ground of non-delivery, or in tort, therefore this Article applies to a suit 
for compensation for non-delivery, where the suit is grounded on tort, viz. 
where In addition to non-delivery the plaintiff alleges that the railway 
company has wrongfully convened the goods The suit would not be 
governed by An. 49, because Anicle 31 is more specific than Art. 48— 

.Secretary of Slate v Dunlop Rubber Co. 6 Lah 301, 26 P L R. 490, 

A.I.R 1925 Uh 478, 88 1 C 974 

Vt'here goods sent through a Railway Company were not taken delivery 
of by the consignee, and »ere not sent back to the consignee owing to 
'defect in his address, and were therefore sold by the Company as unclaimed 
goods under sec. 56 of the Railways Act. a suit by the consignor to 
recover the sale-proceeds is not n suit for compensation for non-delivery 
under this Article but is governed by Art. 62 — Tara Chand \ M & S M 
Ry. Co.. 44 Mad 823, A l.R 1921 Mad 362 

Short delivery amounts to non-delivcry of the things short delivered, 
and therefore falls under Article 31 See Hap Aiam v Bombay G 
Persia S N. Co., 26 Bom 562. and Penlafjsubba Rjo \ A S N Co.. 

39 Mad. I The Patna High Court holds that short delivery means loss 

of the portion of the consignmeni undelivered and falls under Article 30 
— Rjmesn-ar Dass v. E I Ry Co . 4 PUT. 331. A I R 1933 Pat 29S 

312A. Starting point ot Ilnjitallon —As to ihe starting 
point of limitation under Article 31. the burden lies on the camer- 
dcfendint to shew when the goods ought to have been delivered— Raiftj 
Shjan V. Secretary of State. 44 Cal 16 (26) This Article, wheh tajs 
down the starting po.m to he the ri.-ie when the goods ought to have 
been delivered, cannot appl) to a case where « is t— poss.Me to show- 
er prove as to when the goods ought to have beet del.verti— /bid 
VThere on the date on which the cors'gnee went to the ra.]way sta’icei 



304 


THE INDIAN LIMITATION ACT 


[Art. 3r. 


to take delivery of the goods the station master refused to give delivery, 
the period of limitation for a suit under this Article ran from that date 
as being the date on which the railway company ought to have delivered 
but failed to deliver the goods — G. I P, i?y. v. Radhey fllal, 47 AIL 
549, 23 A.L]. 398, A.I.R 1925 All 656. Time runs from the date 
on which the goods ought to be delivered, and the question as to when 
the recovery of the plaintiff’s goods became hopeless is immaterial — 
Secretary of State v. Dunlop Rubber Co, 6 Lah. 301, A.I.R. 1925 Lah. 
478, 88 I.C. 974. Where the plaintiR made over certain goods to the 
Railway Company m August 1918, but the goods not having arrived at 
their destination, there was continuous correspondence between the parties 
up to February 1920, and the plaintiR was being assured that the matter 
was being inquired into, and ultimately he instituted a suit in March 
1920, held that since the plaintiR had all along been assured that inquiry 
was being made and he had even hopes of getting delivery of the goods 
within one year of the suit, it cannot be said that his claim was filed 
more than a year after the date when the goods ought to have been 
delivered. There is no inflexible rule that time must ^gin to run from 
the expiry of the ordinary period of transit— /ugal Ktshore v C. I. P. 
Ry.. 45 All 43 (46), 20 A.LJ 792. $8 I C. 981. In a suit falling 
under this Article, where no portion of the consignment has been 
delivered, it Is sometimes necessary to take evidence on the question as 
to when the consignment ought to have been delivered, which must In 
any case be regarded as a question of fact , but where a greater part of 
a consignment has been delivered on a certain day, there Is ordinarily 
no necessity to enter into evidence on the question as to when the 
balance of the consignment ought to have been delivered, because the 
time when the consignment of a whole ought to have been delivered Is 
manifestly the time when the greater part of the consignment arrived 
at Its destination— Gopi Ram v G I. P Ry. Co , 8 P.LT. 767, 103 
I.C. 383, A I.R. 1927 Pat 335 Where the consignee, to whom 
4 packages had been consigned, found on inspecting the consignment 
that although three of the packages were a portion of the consignment 
as consigned, the founh was not a portion of the consignment, and he 
refused to take ordinary delivery and demanded open delivery, where- 
upon the Railway Company pcmiitted him open delivery on a subsequent 
date, but on opening the consignment he found that the goods therein 
contained were not the goods which had been consigned to him, and 
Instituted a suit against the Railway Company for damages, held that 
lime began to run when the Railway permitted open delivery of the 
package in question, and not from the date when he had taken delivery 
of the other three packages— Ba/a Prasad v. B. & N W Ry ‘ 3 Lock. 
102. IOC I.C. 311. A.I.R. 1927 Oudh 478 (480). 

Misdelivery — See Note 310 In Article 30 under heading "Loss.'” 
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Part V. — Two years. 


32. — Against one who Two 
having a right to use years, 
property for specific 
purposes perverts it 
to other purposes. 


When the perversion 
first becomes known 
to the person injured. 
thereby. 


313. Suits under this Article — ^This Article should not be 
restricted to a suit for compensation This article is .ndependent of 
the nature of the remedy, and applies equally to all classes of suits 
brought upon the cause of action referred to in this Article — Soman Gope 
V Raghubtr, 24 Cal. 160 U62). Thus, from the undernoted cases it 
will be evident that this Article applies to suits for iniunction. eiectment. 
etc. 


A suit by a Zemindar for removal of certain structures erected by 
the mortgagees of an occupancy-holding, upon the holding, without the 
Zemindar’s consent, is governed by this Article, as the defendants are 
persons who have a right to use the land of the plaintiff for certain 
specifled purposes, and they have perverted it to other purposes — Lock 
Rem V. Jangi Rat, 6 A.L.J 914, 12 I C. 108 A suit by a Zemindar 
against certain occupancy tenants who have conferted arable land into a 
grove or wood by planting trees thereon, for an Injunction directing 
them to remove the frees is governed by this Article— Cangjdhar v. 
Zahurriya, 8 All. 446; faikishcn v Ram Lalt, 20 All 519 But where 
trees were planted upon the waste lands of the village by certain 
trespassers, a suit for removal of the trees would be governed by 
Article 120 and not by this Article, because the trespassers were nor 
“persons having a right to use property for specific purposes” within 
the meaning of this Article — MosAora/ AU v l/lkhar Husain, lo All. 
G34 (635). If the suit against the trespasser is one for removal of the 
trees and for possession. Art 144 applies — Muhammad Shaft v. 
Bindesu’cn, 46 All 52, 75 I C 266. A I R 1924 All. 443 

A suit instituted under sec 155 of the Bengal Tenancy Act to elect 
a tenant who had allowed a portion of his holding to be encroached 
upon by a stranger and had exchanged another plot of land of the 
tenancy In contravention of the terms of the kabuliyal, is governed by 
this Article and not by Article 143— Toher v Tarafii, 20 C N £61. 
33 l.C. 923 There the defendant, who had by virtue of a nght of 
easement formerly placed a number of beams on the plam’iR’s wall 
and constructed a thatched roof on them, subsequently placed on the 
wall heavier and more nuiterous beams and built a ma<onry roof on 
them, a suit b> the pltmtif! for removal of the beams d«s not fall 
under this Article There la no pm-ertion of use In this case, the 
u»e remains the same, namely placig beams on the wa'l; bet t.'^e 
defendants have earned out the purpose In a d.'ereni wav by plarinr 
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probably Art. 120— Moftan v. Bishambhar, 46 All. 68, 78 I.C. 193, 
A.I.R. 1924 All. 450 reverstng Bishambar v. Jankt, A.I.R. 1922 All. 
320, 69 I.C. 819 

This Article applies to a suit brought under secs, 25 (a) and 155 
of the Bengal Tenancy Act for the eiectment of a tenant and for removal 
of trees planted by him on land leased out for agricultural purposes. 
Art. 120 does not apply to such a case — Soman v. Raghubir, 24 Cal. 160. 
A suit against a tenant for mandatory Injunction to fiil up a tank 
excavated by the tenant on land leased out for agncuitural purposes, 
and in the alternative for ejectment, falls under this Article, and not 
-under Art. 120— ^ftoroop v. Joggessur. 26 Cal. 564 (F.B.) practically 
lOverrulmg Kedarnaik v Kheiterpaui, 6 Cal. 34 and disapproving Gonesli 
V. Candour, 9 Cal 147. So also, a suit for ejectment as well as for 
compensation against a tenant who has broken the conditions of the 
lease by making excavation on agricultural land, is governed by this 
Article— Krishna Das v. Mokendra. 25 C.W.N. 930, 62 I.C 779, A.I.R. 
1921 Cal. 62. 

Appropriation of common property — Where the defendant, who in 
common with the public had a right to bury his dead in a public grave- 
yard, appropriated it to his own use by planting trees thereon, and the 
proprietor of the land sued for removal of the trees, held that the suit 
was governed by Article 32. It was contended that Art. 32 could not 
apply until and unless some partteular person (and not the public 
generally) was in possession of the property and that property had been 
given to him for a specific purpose. This contention was overruled— 
Ismail V. Thakur La!. 13 O.L.J. 428, A.I.R. 1926 Oudh 341, 93 I.C. 89. 
Where a property (e.g. a village pond) was reserved for the common 
use of all the owners of the village, but the defendant took possession 
of the property and appropriated If lo his own use, it has been held In 
some cases that a suit for an injunction restraining the defendant from 
cultivating the land is governed by this Article, in as much as the 
defendant has perverted the property to purposes other than those for 
which it was Intended; this Article Is not restricted to the case of a 
defendant who was, before the encroachment, in actual and exclusive 
possession of the property for a specific purpose and subsequently perverts 
it to other purposes— Ghufum AW. v. Abdul Satar. 89 I.C. 405, A.I.R. 
1925 Lah. 653; Bkagwana v. Bhaga-ana, 31 P.L R. 14, A.I R. 1930 Lah. 
283 (284). A person, who in common ivilh other persons, has a right 
to use a public property (e.g a public pathway) may be said to be a 
person having a right to u«e property for specific purposes; and if he 
builds on the land, a suit for remov’al of the building is governed by 
this Article— Dewa Singh v Qaram, 30 P.L.R. 399, A.I.R. 1929 Lah. 
535, 118 I.C. 447; Dhagttvn v. Ramanand. IIS I.C. 73. But In more 
recent cases of the same High Court It has been held that a person who 
has a right to use a property (e.g. a public thoroughfare) In common 
with the general public cannot be said to be a “person having a right 
to use property for specific purposes.** This expression applies to persons 
who have a apedfle right of some kind peculiar to themselves. If persons 
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having only a right to use a public road in common with others appro- 
priate the road to themselves by erecting huts etc. on It, a suit for 
removal of the obstruction falls under Article 120 and not under Article 
-32— Pirtbi v. Hans Raj. A.I R. 1028 Lah. 79-1 (795), 112 I.C. 
.381 ; Gurdit Singh v. Hari Singh. 29 P.L.R. 309, A I R. 1928 Lah 792, 
110 I.C. 517; Achar Singh v. Badhan-a. 2 P.L.R. 1913, 124 PR. 1912, 
15 I.C. 285 (286). The uord “property” means property of a particular 
person or persons. A right to use a public road Is not a right to use 
property tor specific purposes — Gurdif Singh v. Hart Singh, supra. But 
where before the perversion the defendants had a real right in the land 
itself, pans of which any of them could from time to time temporarily 
appropriate and use (e g. to cremate a dead body), a suit against the 
defendants for building on the ground is governed by this Anicle — 
iVjnd Ram v. /aichand. A.l.R. 1029 Lah. 1B6 (187). 112 I.C. 844 (follow- 
ing 13 O.L.J. 428 supra and distinguishing A.l.R. 1928 Lah. 792 and 
"794 supra). 

33. — Under the Legal Two 
Representatives’ years. 

Suits Act, Xll of 
1855, against an 
executor, 

34. — Under the same Two 
Act against an ad- years. 
minUtrator. 

35. — Under the same Two 
Act against any 'years, 
other representative. 

314. The Legal Representatives’ Suits Act permits the executors, 

-administrators of the deceased, etc., to be sued for any wrong committed 
Ijy him In his lifetime for which he would have been subject to an 
action, provided such wrong is committed within a year before his death. 

Articles 33 — 35 provide for suits agaiasf executors, etc., whereas 
Article 20 provides for suits by executors, etc. 

[Arts. 33 — 35 of the present Act correspond to Art 33 of Act XV of 
1877. Arts. 34 and 35 of the old Act have been omitted for reasons 
stated in the notes below ; and to preserve the numbering of the old Act, 
Art. 33 has been split up into three Articles. 

Arts. 34 and 35 of Act XV of 1877 ran thus : — 


When the wrong com- 
plained of is done. 


When the vyrong com- 
plained of is done. 

When the wrong com- 
plained of is done. 


J4. — For the recovery of a wife. Two 
years. 

.35. — For the restitution of con- Two 
lugal rights. years. 


When possession is demanded 
and refused 

When restitution Is demanded 
and is refused by the 
husbaoit or wife, being of 
fun agc. and sound mind. 
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315 . Under the Act of 1877, there was a conflict of opinion as to 
the applicability of these Articles and as to the application of sec. 23 
to the suits contempiated by these Arhcies. 

Thus, where a suit for recovery of wife wa« brought by the husband 
against a person who detained the wife, it was held in one case that 
the cause of action arose when the husband demanded possession of his 
wife and was refused, and section 23 did not apply. The suit was barred 
unless brought within 2 years after demand — Ghizni v. Mehram. 60 
P.R. 1879. In another case it was held, however, that a third person 
who harbours a run-away wife does a continuing wrong, and in a suit 
by the husband against such person for the recovery of his wife a fresh 
period of limitation runs at every moment of the time during which the 
wrong continues, under sec. 2Z~KhaiTuddin v. Badhi, 80 P.R. 1892 

So also, in respect of suits under Article 35, it was held in some 
cases that the refusal of a wife to return to her husband and to allow 
him the exercise of conjugal rights was a continuing wrong giving rise 
to constantly recuning causes of action, so that the suit though governed 
by Article 35 was not excluded from the operation of section 23 The 
suit was therefore practically exempt from limitation — Bai Sari v. Sankla, 
16 Bom 714; Hem Chand v. Shiva, 16 Bom 716 (Note) j Ghlznl v. 
Mehran, 60 P.R. 1879 In an Allahabad case It was held that since the 
personal law of Hindus and Mahomedans did not require an antecedent 
demand In a suit for restitution of conjugal rights, Article 35 was inappli- 
cable to such a suit; but Article 120 would apply as read with section 23, 
and the suit was practically never barred — Binda v. Kaunsilla, 13 All. 
126 In several other cases it was laid down that if a demand and 
refusal were in fact made, the suit would be governed by Article 35 
and would be barfed if brought more than two years after demand, not- 
withstanding the provisions of section 23—Dhaniibhoy v. Htrabai, 25 Bom. 
644 (F.B )5 Saravanai v. Poovayi, 28 Mad. 436; Asirunnessa v. Bazloo 
Meah. 34. All. 79. In Faktrgaada v. Gangi, 23 Bom. 307 the Judges 
were in doubt as to whether section 23 would apply. 

To avoid this conflict of decisions Ihe Legislature has omitted those 
Articles from the present Act, so that the suits contemplated by those 
Articles are now altogether exempt from the bar of limitation 

But when a right to restitution has already been barred under the 
Act of 1877, it cannot be revived by reason of the fact that it is saved 
from the bar of limitation by Ihe present Act — Muhammad v. Sakina, 37 
Bom. 303. The Allahabad High Court holds on the contrary that fn the 
absence of a provision in the present Act to the effect that “nothing 
herein contained shall be deemed to revhc any right to sue barred under 
the old Act” the plaintiff's -remedy though barred under the old act 
subsists under the new Act of 1008 — Ayezha v. foiyo?, 34 All. 412. This 

view, it is submitted, Is incorrect. The provision 'nothing herein 

Act" has not been reproduced In the present Act for the obvious reason 
that a similar provision exists in sec. 6 of the General Clauses Act of 
1897. Sec notes at p. 0 ante.} 
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36. — For compensation Two When the malfeasance, 
for any malfeas- years. mis-feasance or non- 
ance, misfeasance or feasance takes place, 

nonfeasance inde- 
pendent of contract 
and not herein spe- 
cially provided for. 

316. Malfeasance, misfeasance and nonfeasance: — 
These vords are equivalent to, and ha\e the same slgniflcance as, the 
n’ord ‘tort.’ They have the widest import and embrace ail possible acts 
or omissions commonly known as ‘torts* by English lawyers— Esso v. 
Sfcarj Ship "Savitri," tl Bom 133 (135). These terms are generally 
applied to some wrongful acts committed by persons standing in a fiduciary 
or quasl'fiduciary character, such as executors, trustees and directors of 
companies— per Maclean C. J. in Atungun v. Dofhtn. 25 Cal. 692 (609). 

317. Suits not under this Article: — ^Art 36 !s a general or 
residuary Article governing suits for compensation for torts to which no 
special Article applies,— Esioo v. Steam Ship "Savifri," 11 Bom 133; 
Alangun v. Dolhin. 25 Cal. 692; fada Nath v. ffcri Ear. 36 Cal, 141; 
.^uraf v. Umar. 22 Cal. 877; Ram Naraiit v, Vmrao, 29 All. 615; 
Veeramma v. Subba Rao. 35 I C. 98 (102), 31 M.L.J 257, Panna Lai 
V. Adjai Coal Co Ld., 31 C.W.N 82 (95). Thus, a suit for compensa- 
tion tor wrongful attachmeot of moveable property before ludgmem is a 
.suit for compensation for "wrongful seizure under legal process" under 
lhe specific Article 29, rather than a suit under Article 36 — Ram Narain 
V. Umrao Singh, 29 All OIS (617) The judgment-creditors’ act of 
attaching the property of their ludgment-debtor and asking the Court to 
distribute the sale proceeds among them, or their act of withdrawal 
of this money under the orders of the Court, cannot be regarded a$ 
‘‘misfeasance’’ or malfeasance within the meaning of the section — Ram 
J^ariiin v. Bnj Banke, 39 All. 322 (330) 

Where the malfeasance etc amounts to a trespass upon land, this 
article would not apply, but Article 39 which is more specifle — 
Narasirnmacharya v Raghupalhia, 6 Mad. 176- Plaintiff mortgaged his 
house to defendants who sold the same by a power contained m the 
deed, and possession was given to the purchaser. Some timber (which 
was not mortgaged) was scored m the house, and was not returned or 
accounted for to the plaintiff, for which he brought the present suit, 
alleging that the defendants had converted it to their use. Held that the 
plaintiff could recover the timber or its value, and the suit for such 
Tecovery was governed by the more specific Article 49 than by this 
Article, as the suit is for recovery of the specific moveable property or 
for compensation for wrongfully taking the same — Passanha v. Madras 
Deposit and Benefit Society, It ASad 333. A suit for compensation for 
the wrongful seizure of a ship under an order of Court Is governed by 
ahe more specific Article 29, rather than by this Article — Madras Steam 
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Navigation Co. Ld. v. Shalimar Works Ld., 42 Cal. 85 (108). V'here 
the compensation-money awarded by Government for land acquired by 
them had been withdrawn by a tenant representing himself to be the 
owner, and a suit was subsequently brought by the landlord against the 
tenant for the recovery of his share of the compensation money, held 
that the suit came more properly under Article 62 or 120 than under 
this Article — Khetier Knsto v. Dinendra, 3 C.W.N. 202. 

This Article applies to ioriioas acts independent of contract. If the 
suit for damages for malfeasance or nusfeasance or negligence is based 
upon a liability ex contractu (whether the contracts be express or 
Implied), the proper Article applicable is Article 115 (but not Art. 120) — 
Jagannath v. Kalidas, 8 Pat. 776, A.I.R. 1929 Pat. 245 (247), 10 P.L.T, 
191. A suit by an auction-purchaser against the decree-holder for com- 
pensation on account of a misdescription of the boundaries of the land 
in the proclamation of sate is not governed by this Article, in as much 

as the liability of the decree-holder. If any, is based on the contract of 

sale — Mahomed v. Navroji, 10 Bom. 214 (2IB). But quaere whether a 
Court-sale can be called a contract. 

Where the defendant agreed to sell to the plaintiff certain goods ot 
another person on the representation that he (defendant) had authority 
to sell those goods when in fact he had none, and afterwards failed to> 
Bell those goods, a suit by the plaintiff for compensation is not one 
arising in tort but one connected with a contract and arising out of the 
Incidents of a contract. The suit Is governed by Article 115 and not 
by this Article — Vairavan v. Avicha, 38 Mad 275 (277). Where some 
of the Joint tenants of certain lands took the use and occupation of part 

of the Joint lands to the exclusion of the other Joint tenants, a suit 

by the latter for compensation for such use and occupation by the 
former was governed by Article 120; Article 36 could not apply, for 
when the defendants, being tenants In common with the plaintiffs, exclu- 
sively occupied a portion of itmaU lands, they could not be regarded as 
doing any act of misfeasance, malfeasance or nonfeasance within the 
meaning of this Article — Robert Watson & Co. v. Ram Ckand 23 CaU 
799 (804). 

An application under sec. 214 of the old Indian Companies Act 1882* 
(sec. 235 of the Companies Act, 1913) by an official liquidator praying 
that the directors of the company In liquidation be ordered to pay over 
to him a sum of money which had been improperly distributed among the 
shareholders, was not a suit, and therefore this or any other Article in 
the first division ot this Schedule could not apply to It— Ramasami v. 
Srecramata, 19 Mad. 149. In another case It was held that a proceeding" 
under sec. 214 of the Companies Act (1883) was not subject to the limita- 
tion provided by Article 36, as such proceeding was not a suit — Connell 
V. Himalaya Bank, 18 All. 12 (15). But sec. 235 (3) of the Indian Com- 
panies Act of 1913 expressly lays down that an application under sec. 23S 
of that Act Is to be treated as a suit for the purposes of the 
Limitation Act. The question Is as to which Article of the Llmllatloni 
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Act Is applicable. The Lahore Hlch Court holds that this application is 
governed by Article 36— Buftfc o/ MaBan Ld. v. Hukum Chand, 71 I C. 
890, A.I.R. 1923 Lah. 58; Daatat Rom v. nharaf National Bank, 5 Lah. 
27 (30), A.I.R 1924 Lah. 435, 79 l.C 740? Dhim Singh v. Baiheshar, 
8 Lah. 167, 100 l.C. 907, A.I.R. 1927 Lah 433. But the Allahabad 
High Court is of opinion that Article 36 cannot apply, because the 
liability of the directors is not a matter independent of confritef, the 
directors are not men In the street or trespassers, but they are bound bv 
the Articles of Association, which contain the contract between the com- 
pany and the directors Moreover, if Article 36 were to apply, a fraudu- 
lent director has only to keep the shareholders and others in ignorance 
of his mischievous acts for two years and he would then be immune. 
Article 120 applies to the case — In re Union Bank. 47 All 699, 23 A.L.J. 
473, 88 l.C. 785, AIR. 1925 All. 579. The Bombay High Court is 
also of opinion that the relation between a bank and Its directors are in 
part governed by numerous clauses In the Articles of Association which 
constitute part, though not the whole, of (he contract between the bank 
and Its directors. A claim against the directors for breach of trust is 
clearly not independent of contract— Cownd v. Rangnath. 54 Bom. 226, 
32 Bom L.R, 232. Article 120 governs the sail— Ibid. 

318, Suits under this Article .—A suit by the plaintiff to 
recover damages for the loss of his ship caused by collision with the 
defendant's steamer Is an action on tort founded upon the negligence of 
the defendant or his servants tn the management of his steamer, and 
must be brought within two years under this Article— Bssoo v. Steam Ship- 
"Savttri,” 11 Bom 133 (138) During the tenure of office of the Chairman 
of a Municipal Council the manager embealed sums of money The 
Council sued the Chairman to recover the amount, on the ground that 
the Chairman, as the agent appointed by the Municipality was bound to 
collect the dues and see that proper accounts were kept, and that he was 
liable to pay the 'oss which had occurred by the said embezzlement; it 
was held that the relation of principal and agent did not exist, that Arts 
89 and 90 did not therefore apply, and that the case was goN’erned by 
Art. 36 — SrmivflJa v Manicipal Coancif of Karur, 22 Mad. 342 A suit 
brought bv the son of a deceased shebait of a debutlor estate, for the 
recovery of money advanced by the deceased on account of the debuttor 
estate at a time when he had been wrongfully kept out of office by the 
defendant, who had claimed the office as against the deceased and realised 
money out of the estate, was held to be governed by this Article, if the 
suit was brought against the defendant personally, but if it was against 
the defendant as representing the debutlor estate, it would be governed by 
Art. 120 — Peary flfofiaij v. Narendra, 5 C.W N 273. A suit for damages 
for wrongful attachment of moveable property before judgment falls under 
Article 29, but if the attachment is not wrongful, the suit may fall under 
Article 36 — Manavifcroman v. Avistlan, 19 Mad 80 (82) See this case 
cited in Note 306 under Art 29 A suit /or eompensanon for injury done 
to plaintiff’s stock-in-trade caused by persons who made the attachment 
before Judgment treading on it, falls under this Article — Solkalinga v. 
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Krishnaswami. 38 M.L.J. 324, 55 l.C. 786 (790). Where the Collector 
of customs detained the plaintiff’s goods on representation made by the 
defendant company maliciously and without reasonable and probable cause, 
a suit for damages for such detention against defendant is governed by 
Article 36. Article 49 cannot apply because the defendant company never 
had possession of or control over the goods and the Collector cannot 
be looked upon as the defendant company’s agent — Albert Bonnan v. 
Imperial Tobacco Co. 30 C W N 465, A.I R 1926 Cal. 757, 94 l.C 
444; Imperial Tobacco Co. v A Bonnan, 46 C.LJ. 455, A.I.R. 1928 
Cal. 1, 106 I C. 277. A suit by a temple servant who has been suspended 
from service for compensation for the loss of perquisites during the period 
of suspension, is governed by this Article — Bharadwaj v. Arunachela, 41 
Mad. 528. 

319. Attachment and removal of crops : — A suit for 

damages for wrongful attachment, cutting and carrying away of plaintiff’s 
crops is governed by either Article 48 or 49, and not by Art. 36 which 
is a general Article in respect of suits on forts. — Jadu Nath v. Han Kar, 
17 C.W.N. 308 (311). reversing fadunaih v Han Kar. 36 Cal. 141 

{Sripati v Hari Kar. 12 C W N 1090). A suit for damages for wrong- 

^1 distraint of standing crops is governed by Article 36, snd not by Art. 29. 
because standing crops are not moveable property within the meaning of 
the latter Article — Hari Charan v Han Kar. 32 Cal 459 (462)-Mohesh 

Chandra v. Han Kar. 9 C W N 376 But the Madras High Court Is 

of opinion that a suit for damages for wrongful distraint of plaintiff's 
standing crops is really a suit for compensation for trespass upon the 
plaintiff’s land, and falls under the specific Article 39, and the general 
Article 36 docs not apply — Venkatarama.'tuiam v. Basavoyyo, 25 M.L J. 
447, 21 l.C 213 (215, 216). 

320. Wrongful removal of crops without attach* 
ment '• — A suit for cutting and carrying away crops u-it/iouf any process 
of attachment falls under the specific Article 48 and not under Article 36, 
which IS a general Article for torts— 5urat i.oI v Umar, 22 Cal. 877 
(882) In the Calcutta Full Bench case of Mangun v. Dolhin, 25 Cal 
^2 (699, 700) also, the majority were in favour of the application of 
Article 48 or 49, and decided against the application of Article 36. This 
decision practically mcmiles Pandah v. Jennaddi, 4 Cal. 665. 

321. Culling away trees: — Where land with trees planted 
thereon was hypothecated, and afterwards the mortgagors sold the trees 
to the defendants, who cut and carried away the trees, a suit Instituted 
by the mortgagees against the defendants for compensation for cutting 
and carrying away the frees and thereby Impairing the value of the 
security Is governed by Art 36 or 49— .Mun/appa v. Seshavxa. 3 L W 
341, 32 I C. 901. A suit by the mortgagor against the mortgagee 
(usufructuary) for damages In respect of certain trees wrongfully cut by 
the mortgagee during the time he was in possession of ihe mortgaged 
property. Is governed by this Anlclc— SM-och/ifambara v. Kamalcbi, 33 
Mad 71 The Calcutta High Court holds that a suit by a landlord for 
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comf'cnsation for the removal of trees cut down b> a tenant Is not 
governed by Art. 36 but by Art 48 or 49— Alcftomei Hamidar v. Ali 
Fakir, 10 C.L.J. 25, 2 I C. 955 For a case In which a suit for entering 
on the plaintiff's land and cutting away trees was held to be a suit for 
compensation for trespass upon immoveable property, see 20 N L R. 80 
cited under Art. 39. 

322. Starling point of limitation The time from which 
limitation begins to run is the date of the alleged misfeasance or mal- 
feasance, and not the date when the plamtiR comes to know of the mis- 
feasance. The knowledge of the plaintiff has nothing to do with the 
•question — Sivacfudambufa v. Kamatchi, 33 Mad 71 (74) 

In a suit for compensation governed by Art. 36, section 23 would be 
applicable if there is a continuance of the injury caused by the defendant. 
Limitation will run when the injury ceases— Surfl/muf v. Afancilsftj, 6 
Bom. L.R. 704 In this case the misfeasance complainted of was the 
issue of a prohibitory order which was allowed to continue in force for 
five years See also Manga v. Cftanga M«f, 22 A L.J 977, A.l.R. 1925 
All 131. If the suit for compensation for malfeasance arises out of some 
specific injury, sec. 24 will apply, and limiution will run from the date 
when the injury results— /a^nnalA .v. Kalidas, 8 Pat 776, 10 P.L T. 
191, A.l.R. 1929 Pat. 245 (246) 


Part VI. — Three years. 

37. — For compensation Three The date of the obslruc- 
for obstructing a years. lion. 

way or a water- 
course. 

\ 323. An obstruction to a watercourse being a continuous act of 

wrong, as to which the cause of action is renewed de die in diem, 
-section 23 applies; and a suit brought after three years from the date 
of the obstruction would not be barred — Rojrup v. 4bdul, 6 Cal 394 
(P.C.). Where the obstruction caused by closing the main sluice of a 
tank continued and the plaintiff was prevented from removing the same 
by threat of violence, it was a continuing wrong under this Article read 
with sec. 23, and the suit was in lime if brought within three years of 
the last day to which the wrong continued— 5ona Patti v Laxman. 82 
I C. 482, A 1 R 1925 Nag 189 

38. — For compensation Three The date of the diver- 

f o r diverting a years. sion. 

watercourse. 

39. -^ — For compensation Three The date of the Ires- 

for trespass upon years. pass, 

immoveable pro- 
perty. 


/ 
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324. This Article has relerence only to suits for damages on 
account of trespass, and not to suits to recover immoveable property 
from a trespasser, for which the period of limitation is 12 years under 
Article 142 — Joharmal v. Aiunicipality of Ahmednagar, 6 Bom. 580 (582). 

‘Trespass’ includes the mischief which the trespasser commits after 
entering on the land. Therefore a suit for damages for unlawfully setting 
fire to and destroying pepper vines on the plaintiff's land is governed 
by this Article — Moideen v Komaa iVair, 23 M.L J. 618, 17 I.C. 605. 
Where the defendants trespassed upon the land of the plaintiff and in 
the course of the trespass he cut plaintiff's valuable lac-producing trees 
on the land, and removed the same, and thus caused damage to him, 
and the plaintiff brought a suit for damages sustained for wrongfully 
cutting the lae-producmg trees and for removing the trees, held that 
the suit was one for compensation for trespass upon immoveable pro- 
perty within the meaning of this Article, and not a suit under Article 36. 
The suit is one for damages sustained on account of the lac crops of 
which the plaintiff was deprived by reason of the defendant's Illegal act 
of trespass in cutting down the trees and in removing them. If the trees 
had not been cut but only the lac crop had been enjoyed by the defendant, 
plaintiff’s claim would have been governed by Article 109 If the claim 
had been purely for compensation for removal of trees cut, the case 
would have fallen under Article 48 or 49. What the plaintiff complains 
of is not merely the removal of the trees, but also the cutting itself as 
having involved the infringement of his right, and he claims compensa- 
tion with reference to such infringement; as this infringement has beem 
made by a trespasser, Article 39 applies to the suit as a whole— Narbada' 
Prasad v. Akbar Khan. 20 N.L R 80. 80 I.C. 769, A.I.R 1924 Nag. 
125. The plaintiff and defendants were lessees ol contiguous coal lands 
The plaintiffs sued (he defendants for damages (including the value of 
coal) alleging that the latter had trespassed into the plaintiff's under- 
ground land, and extracted a large quantity of coal therefrom, field ihar 
the suit fell under (his Article or Article 49, and time ran from the last 
act of trespass. The claim Is I'eiy much like a claim for damages for 
crops cut and carried away from the plantiff’s land, and to such a claim 
Article 39 of 49 has been held to be applicable — Panna Lai v. Ad/at 
Coal Co. Ltd.. 31 C.W.N 82 (95), 101 IC 62, A.I.R 1927 Cal. II7. 
But the Privy Council bolds that Article 48 is more applicable — 34 
C.W.N. 483. If the suit is only for compensation for underground trespass' 
upon the pfalntiff’s colliery, ft fs governed by Article 39 only; if the 
suit Is only to recover the price of coal extracted and removed by the 
defendant from the plaintiff’s colliery, and converted to his use, the suit 
falls under Article A8—Lodna Colhery Co.. Ld v Bepin Behary, I 
P.L.T. 84, 55 I.C. 113 (133, 134). Where the defendant enters on the 
plaintiff's land nnd receives (he profits, a suit by the plaintiff fofsuch 
mesne profits received by the defendant {$ governed by Article 109; 
but if the defendant does not actually receive any profits and the land 
remains waste, a suit by the plaintiff for mesne profits (i.e., the profits 
which he might have received from the land) Is a suit for damages for 
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trespass, and falls under this Article (not under Article 109) — Rarnnscmi 
V. Atilhi Lakshmi Ammal, 34 Mad. 502 (dissenting from Afcbas v, 
Fassuhuddin. 24 Cal. 413). 

A trespass is a continuing wrong, continuing from its Inception unlif 
the possession of the trespasser comes to an end ■ therefore a suit may 
be brought within 3 yeits from the date on which the defendant’s 
possession ceased, and compensation may be claimed for damages suRered 
within three years preceding the suit — Norasimmacharya v. Raghit- 
paikiacharya, 6 Mad. 170. The cause of action In a suit to have a drain 
closed on the ground that it passed through plaintiff's land, was held 
to count from the last act of trespass, each act of trespass causing a 
fresh fight of action— PampAtif v. Misree. 24 W R. 87. 

Removal of cropi . — A suit for damages for cutting and carrying 
away crops may fall under this Article, because the act of cutting and 
carrying away of the crops is coupled with the act of trespass on 
plaintiff's land, and clearly he Js entitled to recover damages lot trespass. 
But the case would fall more properly under Article 48 or 49 — Mangun 
V, Dolhin. 25 Cal. 692 (699. 700) ; Surat Laff v. Umar, 22 Cal. 877 (885) ; 
Jadu Saih v. Wari Kar, 36 Cal. 141 (145, 147) (per Doss J.) 

Wrongful attachment of crops -—The Madras High Court and the 
Nagpur Court are of opinion that standing crops being immoveable prcK 
perty for the purpose of the Limitation Act, a suit for illegal attachment 
of standing crops is a suit for trespass upon immoveable property, and 
is governed by Article 39 which specifically provides for suits for com- 
pensation for such trespass, and not by the general Article 36 which 
provides for suits for compensation for torts not provided for elsewhere— 
Venkataramanuiam v Basavayya, 25 MLJ. 447, 21 I C. 213 (216); 
Nagoba v. Madholala, 4 NLR 49, Suraf Aid v. Prolhad, 18 N L.R. 
96. A.I.R. 1922 Nag 212 (213). But the Calcutta High Court holds 
that such a suit is governed by Article 36 — Hart Charan v Hart Kar. 
32 Cal. 459 (462) • Mohesh Chandra v Han Kar. 9 C.VC N. 376 

40. — For compensation Three The date of the in- 
fer infringing copy- years. fringement. 

right or any other 

exclusive privilege. 

325. This Article applies to a suit for an account of profits obtained" 
by the infringement of an exclusive privilege — Kinmond v fackson. 3 
Cal. 17 The right to a trade-name ©r trade-mark is an exclusi\e 
privilege and a suit for damages for infnnging the privilege is governed’ 
by this Article— rcrcados v. Maeleod, 45 PR 1919, 51 1 C 434 

41 . — ^To restrain waste. Three When the waste begins. 

years. 

326. A suit by the reversioner not only to restrain the waste of 
moveable property by the widow but also praying that the property be 
handed o«r to a rcceiwr appointed for such purpose and that the donees. 
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from the widow be directed to replace any part of the property which 
can be traced in their hands falls under Article 120 — Venkanna v. 
Narflsjmfiam, 44 Mad. 984. The words “when the waste begins” in 
the third column indicate that an act of waste is not a continuing wrong 
within the meaning of section 23. 

A2 . — For compensation Three When the injunction 
for injury caused by years. ceases. 

an injunction wrong- 
fully obtained. 

327. In fllo/uni Mohan v. Surendra, 42 Cal, 550 (at. p. 556) 
Fletcher J expressed doubt as to whether a suit contemplated by this 
section was at all maintainable, and disapproved of the ruling in Nand 
Coomar v Gour Sunkar, 13 W R. 30S, in which such suit was held 
to be maintainable See also Narcndro v Bhusiian Chandra, 31 C.L.J 
495, 57 I.C. 375 In a recent Calcutta case also, it has been held that 
the existence of Article 42 of the Limitation Act is in itself no argu- 
ment that a suit is maintainable for damages for an Injury caused by 
an injunction wrongfully obtained, because an Act cannot create a cause 
of action If it does not already exist independently — Albert Bonnan v. 
Imperial Tobacco Co.. 30 C W.N. 465, 94 I.C. 444, A.I R 1926 Cal. 
757 (781). In Bhu/nat/t v Chandra Bmode. 16 C L j. 34, 16 I.C 443, 
a suit for damages for an injunction was held to be maintainable See 
sec 95 of the C P. Code 1908 which provides for an opphcoiion to 
recover compensation for injunction. 

The defendant Judgment-creditor attached certain property of his 
judgment-debtor; the plaintiff intervened and claimed the property as his 
own. The defendant applied for and obtained an injunction directing that 
the property should not be made over to the plaintiff. The claim- 
proceedings terminated in plaintiff’s favour, and thereupon the plaintiff 
sued for loss of a part of the property while It was under the defend.nnt’s 
attacbmenl. U was held that the suit was governed by this Article, and 
not by Art 29— Ida v. Rahmal, 24 AH 146; Ha/i Pir Muhammad v. 
Thakur Das, 40 P R. 1881 An attachment by a prohibitory under 
O. 21, r. 46, C. P Code does not amount to an injunction — Veeramma 
V. Subbfl Rao. 31 M LJ. 257, 35 I.C. 98 (101). 

Time begins to run as soon as the injunction is at an end. Vt'hen 
an Injunction Is granted In a suit but the suit is dismissed by the Court 
of appeal on the 3rd July 1005, and the order of dismissal Is affirmed 
on appeal to the High Court on the 23nd December 1005, the injunc- 
tion 'is said to terminate on the 3nl July 1005— B/iu/«af/i v. Chandra, 

16 C.L.J. 34, 1C I.C. 443. Where a temporary injunction was at first 
granted in a suit, and the Court afterwards passed a decree granting a 
perpetual Injunction, the period of limitation in respect of a suit for 
damages for the temporary infuiictlon began to run from the date when 
the Court passed the decree for perpetual Injunction, that being the 
date when the temporary Inlunction ceased and was replaced by the 
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perpetual iniunction— Aloftmi Moftan v. Sarendra, 42 Cal. 550, 18 C.W.N. 

nS9. 

43. — Under the Indian Three The dale of the pay- 
5uccession Act, years. ment or distribution. 
1925, section 360 or 

section 361 , to com- 
pel a refund by a 
person to whom an 
executor or adminis- 
trator has paid a 
legacy or distributed 
assets. 

The words ‘'Indian . ..361” have been substituted lor “Indian 
Succession Act, 1805, section 320 or section 321, or under the Probate 
and Administration Act, 1881, section 139 or section 140,” by the 
Repealing and Amending Act VIII of 1930 This is consequential to the 
re-enactment in the Indian Succession Act 1925 el the corresponding 
provisions of the Old Acts. 

44. By a ward who Three When the ward attains 

has attained major- years. majority. 

ity, to set aside a 
transfer of property 
by his gucirdian. 

328. Change This Article corresponds to Art 44 of Act XV 
of 1877, the words “transfer of property” being substituted for the word 
“sale” occurnng in the old Act 

The term ‘sale’ in Art. 44 of the Act of 1877 was held to be not 
confined to an assignment of absolute ownership only but meant an 
assignment of the ward's interest, whatever that interest might be. 
Article 44 was therefore applied to a suit by the ward to set aside an 
assignment by his guardian of his right as mortgagee — Madugula Latchiah 
V Pally Mukkahnga, 30 Mad. 393 (395). It was suggested by Dr. Whitley 
Siokes in his Anglo-Indian Codes, Vol. II, page 950 that this Article 
should be extended to mortgages and leases. As a result of this sugges- 
tion, the word 'sale' has now been changed into "transfer of property” 
in the present Act 

329. Scope of Article — ^The use of the term "ward” in this 
Article is peculiar, and there seems no reason sihy the «ord “minor" 
should not have been used. But the use of the term 'ward' does not 
mean that this Article is restricted to transfers made by guardians 
appointed or declared under the Guardians and Wards Act ; it applies to 
transfers made by natural guardians as well— Fafareppa v. Lumanna, 44 
Bom. 742 (761, 763), 22 Bom LR. 680. 58 J.C. 257. The definition 
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of the word “guardian” in sec. 4 (2) Guardians and Wards Act Indicates 
that the word is of general Import, and includes natural and testamentary 
guardians as well as guardians appointed by the Court— Z3fp Cband v. 
Munni. 27 A.L.J. 1248, A.I R 1929 All. 879 (880); Ramaswami v. 
Govindammal. 56 M-L J. 332, A.1 R. 1929 Mad. 313 (316), 118 I.C 481. 

This Article applies not only to a suit brought by the minor himself 
after attaining majority, but also to a suii by the minor's reversioner 
after the minor’s death, see Faktrappa v. Lamanna, 44 Bom. 742. 

One condition precedent to the application of this Article is that the 
property alienated should be the property of the ward. Where it is 
found that the property on the date of the sale was held by a Hindu 
daughter for her life-time, and her minor son had no right, title or 
interest in the property at that time, a suit brought by the son after 
his mother’s death to set aside the sale is not governed by this Article — 
Iqbal V Bankey. 7 O W N. 150, A 1 R. 1930 Oudh 82 (83). Article 141 
would apply 

Where a sale was effected by the minor's father not in his capacity 
as guardian but m his capacity as executor under a will (under which 
the minor was a legatee), held that this Article did not apply to a suit 
to recover the property scli—Ganapathi v 5ivama/Ji, 36 Mad 575. If 
the Karnavan alienates the immoveable property of a tarwad, some of 
whom are minors, and the alienation is made by the Karnavan not only 
-as the guardian of the minors but also in his capacity as Karnavan, this 
Article does not apply, and a suit for possession by the minor after 
attaining majority is governed by Article J44 — Kanna Panmkkar v. 
Nanchan. 46 M.L.J. 340, A I R 1924 Mad 607, 78 I.C. 564. 

If (he ward dies during his minority, a suit by his legal representa- 
tive for recovering the property alienated by the guardian will not fall 
under Art. 44; but if the ward dies after the attainment of majority, 
An. 44 will apply— Ramcsnomi v Govtndammal, 56 M L.J. 332, A l.R. 
1929 Mad. 313 (321). 118 I.C. 481. 

330. Void transfer! : — Where the alienation made by the 
guardian Is an absolute nullity, it is unnecessary for the minor to get 
if set aside under this Article; he can sue to recover possession within 
the longer period allowed by Art 144 Thus, an alienation by a de facto 
guardian i.e., a person who is not a lawful guardian and who has no 
authority to act as guardian (eg. a mother or step-mother or brother 
under the Mahomedan law, or a step-mother or paternal aunt under the 
Hindu law) Is void (and not merely voidable) and need not be set aside; 
this Article does not apply to such a case The plaintiff can bring a 
suit to recover possession under Art. HA—Maladin v. Ahmed AH, 34 
All. 213 (222, 223) (P.C.). 9 ALJ 2I5; Batappa v. Chanbasappa. 17 
Bom L R. 1134, 33 I.C. 444; Anaadappa v. Tolappa, 33 I.C. 441, 17 
Bom L.R. }}37 (Foot note); Laloo Kankar v. Jagal Chandra, 25 C.W.N. 
258; Thiammal v. Ruppanna. 38 Mad. 1125; Krishnadhan v. Brofendra, 
34 C.W.N. 6-12 (645); Sheikh Rafah v. Sheikh \Va:ir, I P.L.J. 168. 
34 I.C. 85; Salrohan v. Inder fii'ilrraRi, I0 O.C. 3C7; Sadulla v. Sulalman, 
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6 Uh. L.J. 516, 84 1 C. 923; Ghandu Lai v. Ananl Ram. 135 P.R. 
1892; Sardar Shah v. Ho/i. 182 P.L.R. 1903, I I.C. 545, 28 P.R. 1909; 
Taijad V ' Mahammad Zutfilar, 83 P.R. 1916, 33 1 C. 943; Uttam Singh 
V. Carmufch Singh, 15 P.R. 1913, 19 I-C. 235; Husen v. Rajaram, 10 
N.LR. 133, 26 I.C. 813; Vitu v. Debidas. 15 N.L.R. 55. 51 1C. 943; 
Pani'ab Rao v. Atmaram, A.I.R. 1926 tiag 124 

M'here a sale-deed executed by a guardian in respect of properties 
in one district was registered in another district by fraudulent Inclusion 
in the deed of a small item of property situated in the latter district 
which neither the vendor intended to sell nor the purchaser to buy, 
held that the sale-deed was not duly registered; and the sale being 
therefore totally inoperative, this Article did not apply but Art 144 — 
jVorflJim/ia Rao v Papanna, 43 Mad 436, 38 M L J. 227, 56 I C. 519 

In a joint Hindu Mitakshara family, there can be no “guardian of 
property” of a minor, since the interest of a member of such family is 
jio individual property at all. Consequently an alienation made by a 
person calling himself such a guardian is not binding on the minor, 
and no suit is required to be brought by him under (his Article to set 
aside the sale. He can bring a suit for possession under Art. 144— 
Xalyan Sing v. Pitambar, 13 A.L.J 94. 27 I.C. 687; Asaram v. Ratan 
Singh, 12 N.L.R. 12, 32 I C. 242, Veerasomi v Sivagurunalh, 21 L W. 
11], A.I.R, 1925 Mad 793; Appanna Prosada v Apanna Mahapatra, 5 
L.V. 374, 40 I.C. 145. And so, where several brothers constitute a 
ijoint Hindu family, the elder brother 1$ undoubtedly the manager of the 
family, but he is not the guardian of bis minor brothers, because there 
•can be no guardianship In such a case. Even assuming that he was a 

facto guardian, still this Article cannot apply, as it does not con- 
template a de facto guardian— Dnyonu v. Vishnu, 27 Bom L.R 495, 87 
J.C 72l, A. I R. 1925 Bom. 372. A sale-deed executed by the manager 
of a Joint Hindu family for other than necessary purposes is void from 
Its inception, and a suit to set it aside Is not governed by Art. 44 — 
Sheo Raj v. Afudhiya, 4 Luck. 503, AIR. 1929 Oudh 284, 116 I C. 
195. Where the property of a minor is transferred by a wholly un- 
authorised person, the transaction is void ab initio, and it Is not necessary 
for the minor in order to recover possession, to have the transfer set aside. 
In such cases Art 144, and not Art 44, applies — Dtpehand v. Afunni Lai, 
21 A.LJ 1248, A.I R. 1929 All 879 (881) A lease which amounts to 
a clog on the equity of redemption is void; such a lease, executed by a 
guardian, need not be set aside by a suit within three >ea's under Art. 
Ai—Parashram v Lakshmibai, 53 Bom 360, A I R 1929 Bom. 186 (188), 
115 I C. 405. 

331- Voidable transfers ; — Where the alienation is not void 
but voidable only, and would bind the minor until it is set sside, he 
cannot Ignore the transaction but must sue to set it aside within the 
period prescribed by this Article. Even though the suit is framed as 
a suit for possession, still it will be treated as a suit to set aside the 
sale, under this Article, because he cannot establish his right to posses- 
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Transferee would be barred though his vendor is not barred Such inter- 
pretation of Art. 44 would lead to another anomaly under the following 
circumstances : Supppse the guardian makes the alienation shortly before 
the ward attains majority, and the ward does not sue within 3 years of 
his attaining majority, but transfers the property before the end of three 
years. Now, after the lapse of three years, the minor’s right to the 
property will be extinguished, by the operation of sec. 28, but the 
transferee will be entitled to institute a suit for possession within 12 years 
from the date of possession taken by the guardian's alienee; and if he 
brings a suit within that time he will not be barred although his vendor is 
barred. See Ramaswami v. GovtndainnKii, 56 M L.J. 332, A.I.R. 1929 
Mad. 313 (319). Such an anomaly could not have been contemplated by 
the Legislature, and so it has been held in several cases that a suit by 
the transferee of the ex-minor Is governed by the same rule of limitation 
as a suit by the ex-minor himself (vir.. 3 years’ rule under Art. 44) — 
RamasKami v. Gox’indammal, supra (dissenting from 49 Bom. 309} ; 
Laxmana v. Rachappa, 42 Bom 626, 20 Bom. L.R. 408, 46 I.C. 22; 
Chandra v. fllariih, S N.L R. 50. 2 1 C. 229 

332. Section 7 — This Article should be read subject to the 
provisions of section 7. Thus, two brothers brought a suit to set aside 
a sale eRected by their mother as guardian during their minority. The 
£uit was brought within three years of the younger brother attaining 
majority but more than three years after the elder brother came of full 
uge Mtld that the claim being a joint claim and the suit having been 
brought more than 3 years after the attainment of majority of the elder 
brother, who as manager of the family was competent to give a valid dis- 
charge under section 7 as soon as he became a major, tbe claim was barred 
by limitation even in respect of the share of the younger brother— Dorai- 
sami V. Nondtsami. 33 Mad. 118 (F.B.), ^Jofiahlcsfinar v. Ramchandra, 
.^8 Bom. 94, 21 I C. 350; Kuppasn-ami v Kamalammal. 43 Mad. 842; 
Baba Tofja v. Bala Raoji, 45 Bom. 446 But if the Cider brother does 
not act as the manager [e.g.. in a case where the father is still living) 
be cannot give a valid discharge on behalf of his minor brothers ; and so 
In such a ease, a suit brought by the younger brothers within three 
years of their attaining rnsjoniv. lo set aside an alienation made by their 
father is not barred, although their eldest broiher had long before three 
years reached majority— /anoftir v. Udai Perkash. 48 All. 152 (P.C.). 
A l.R. 1926 P.C. 16, 30 C.W' N 639. 93 I.C 216, followed in Narayana 
V. rcntflfasn-jmf. 51 M.L.J 845. A.I R. 1926 Mad. 1190, 93 I.C. 31. 


■45. — ^To contest an award under 
any of the following 
Regulations of the Bengal 
Code : — 

The Bengal Land-revenue 
Settlement Regulation , 

1822 (VI 1 of 1822). 


Three The dale of 
years. the final 
a vv a r d or 
order in the 
case. 
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The Bengal Land-revenue 
Settlement Regulation 
1825 (IX of 1825). 

The Bengal Land-revenue 
(Settlement and Deputy 
Collectors) Regulation, 

1833 (IX of 1833). 

333. Scope of Article • — This Article would apply even though 
the plaintiffs were not parties to, and did not appear in, the Settlement 
Tiroceedings — Tulsiram v. Mohamad. 10 W R. 48. Under this Article, any 
person who wishes to contest an award, whether bound by it or not, must 
hring his suit within *hree years. But Article 46 applies only to those 
persons who are bound by the award, and relates to suits for recovery of 
•property 

This Article does not apply unless the award is a valid one and made 
In accordance with the provisions of law. Where the Assistant Collector 
not being able to come to any decision as to the possession and rights 
the parties in an estate, refers the whole matter to the Collector, and 
die without hearing the parties and after only reading the evidence taken 
hy the Assistant Collector, passes an order, such an order has no element 
of a Judicial character and has not (he authority of an award, it need not 
3)e contested within 3 years, but the party may bring a suit for possession 
within 12 years— Bfwom v Mahara/ Sing. 3 All 738 Regulation VIII 
of 1832 does not empower the Collector lo decide disputes as to title 
between raiyats, but only to decide disputes in regard lo the nature of any 
tenancy. A decision by the Collector as to the title between two raiyats 
is not an ‘award’ under the Regulation or within the meaning of this 
Article — Rajani Kant v. Ram Dutal, I7 CW.N. 55, 17 I C. 881. A suit 
tiot to set aside an award but to obtain possession of land from which the 
plaintiff has been dispossessed by virtue of an order under sec. 145 
•Criminal Procedure Code which was to the effect that the defendants were 
in occupation of the disputed land on the strength of a settlement made 
in their favour, does not fail under this Article — Midnapur Zemindary Co. 
V Naresh Narayan. 49 Cal. 31 33 C.LJ. 497, AIR. 1922 Cal 345 
The “award” contemplated by this Article presupposes a contest between 
the parties and a decision after proper Investigation into the points at 
issue. Where there Is nothing to indicate that there was any contest 
or a decision on any investigation, but the only object of the suit is that 
the plaintiffs may be confirmed in their possession of the lands if they 
succeed in it, and the settlement by the Revenue authorities, in so far 
as It determined the amount of the revenue pajable in respect of the 
disputed property, uould in no way be affected, the only result being that 
the plaintiffs would In that ca<!e obtain the benefit of a settlement which 
a third party obtained from the Government, Article 45 does not apply 
—Lalila Khatun v. Tofer ,4lf. 55 Cal 201, IW 1C. 655, A.I.R. 1927 
Cal P02 
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334. Limitalion • —In a sail to contest an award of a Survey- 
Deputy Collector, the period of limitation begins to run, where there has 
been an unsuccessful appeal to the Commissioner and then to the Board of 
Revenue, from the date of the order of the latter — Kishen Chunder v. 
Mahomed Afzal, 10 W R. 51. Where A and B were similarly affected' 
by a survey award, and A appealed but B did not, the period of limitation 
in respect of B’s suit to set aside the award would run from the date 
of the award, and not from the date of the order on A’s appeal in which 
B did not join — Tulsiram v. Aiahomed, I0 W.R 48. A settiement award 
under Regulation VU of 1822 in favour of a mortgagee in possession 
becomes binding upon the mortgagor if he allows it to remain unchallenged 
for three years; and the mortgagor is thereafter debarred from bringing 
a suit for redemption — Sreechund v. MuUtck, 9 W.R, 564. 

46. — By a party bound Three The date of the final 

by such award to years. award or order in the 
recover any pro- case, 

perty comprised 
therein. 

335. Scope of Article —The ‘award’ referred to in this 
Article is an award under the Regulations mentioned in Art. 45. Ao 
award passed in a civil suit is not one coming under this Article— Laehmaa 
V. Atma. 25 P.R. 1883. This article applies only to parties ‘bound by the 
award'. A person who was not a party to an award or order, is not bound 
by it, and is not therefore debarred from bringing a suit for possession 
under the twelve years' rule of limitation — Pureeas v, Shib, 3 W.R. 165; 
Kanio V. Asad. 5 C.L.R. 452. A suit for ihe reversal of a survey award 
and for recovery of possession, allegiug dispossession on a date subseqrucnf 
to the date of the award, is not governed by Article 45 or 46 but by the 
12 years’ rule of limitation (Art. 142 ) — Mozajfur v Gtrhh, 10 W.R. 71. 

This Article will not enable a person to come In within 3 years from 
the date of the award and recover possession of lands in respect of which 
his suit is barred by other provisions of the law of limitation — Beer ChaniT 
V. Ramgatly. 8 W.R. 209; Alaula Baksh v. Keshoram, 10 W.R. 249. 

In a thakbust map, a land was demarcated as belonging to A. B 
claimed that It belonged to him lointly with A. On 18th November 1858 
the map was rectiRed by demarcating the land to A and B jointly. On 
Itlh December 1865, A brought a suit against B for a declaration of his 
sole right and conhrmation of possession, and alleged that he had been In 
possession even since. It was held that a suit by a person in possession 
to have his title confirmed was not a suit to recoivr property within this 
Article and was not barred by reason of Its not being brought within three 
years from the date of the award — Mohima v. Ra}kumar, 10 W.R. 22. 

47. — By nny person bound Three The date of 

by on order respecting years. t h e final 

the possession of im- order in the 

moveable property case. 
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made under the Code 
of Criminal Procedure, 

1898, or the Mamlat- 
dars' Courts Act, 1906, 
or by any one claiming 
under such person to 
recover the property 
comprised in such 
order. 

336. Change ‘—The word “Immoveable” has been added in 
1908. Under the Act of 1877 Article 47 referred to immoveable as well 
as mowable property — Kangalt v. Zomarnidonusa, 6 Cal. 709 But the 
Act of 1903 conflnes this Article to tmmoveable property alone. 

337* Application of Article : — This Article is not con8nc<t 
in its operation to orders passed under Ch XII of the Cr. P. Code An 
order restoring possession under sec. 522 Cr. P. Code is an order 
-respecting the possession of property within the meaning of this Article, 
and must be brought within 3 years of the order— PaWi Adinarayana v. 
Suramma, 48 M.L.J. 372, A.I R 1925 Mad. 799, 86 I.C. 744. 

Where the plaintiff had no legal right to possession of the time the 
'Order under see. 145 Cr P. Code was made against him, but subsequently 
acquired that right, this Anieie would not apply to a suit for possession 
brought by him after he acquired such right; Art. 144 would apply to the 
case — Bolai Chattd v. Samiruddin. 19 Cal 646, Subbalakshmi v Nara- 
simmioh, 52 M L.J 482. 102 I.C 360. A J.R 1927 Mad. 586. 

This Article has no application where the order of the Magistrate was 
passed wilhouf jurisdiction. Thus, in a case under sec. 145 Cr. P. Code, 
the Magistrate has to decide as to which party is in possession ; but if the 
A\agistrate goes beyond this, and decides the mode of possession or how 
that possession is to be exercised, or makes an order for Joint possession, 
his decision is without Jurisdiction, and Article 47 does not appiy to a suit 
liy one of the parties to establish his rights. A\oreovcr, this Article has 
no application where the Magistrate’s order does not disposses the plaintiff 
or maintain the defendant’s possession to the exclusion of the plaintiff 
— Roftini Nandan v Jadunerulan, 30 C W N. 378, 97 I.C. 73, A.I R. 1926 
■Cal. 1022. But every defective or erroneous order of the Magistrate 
should not be considered as passed 'without jurisdiction’. Thus, in a 
proceeding regularly initiated under sec. 145 Cr. P. Code the Magistrate 
passed an order as to possession, but the provisions of subsection (4) of 
that section were complied with. It was held that the order of the 
Alagistrate might be defects e or irregular, but it was not passed without 
lunsdiction, and a suit to recover the pre^rty comprised in the order 
fell under Art. 47. Before want of Jurisdiction can be pleaded, a vice 
■must be clearly established which infects the whole proceeding. When 
jn inquiry has been duly entered upon under section 145 Cr. P, Code, 
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it is not every error that makes the result invalid— £ar Mahamed v. Heyaf 
Mabamed, 22 C.W.N. 342 (345, 346), 42 I.C. 768; Rani Abadi Begam v. 
Ahmad Mtrza. 11 O L.J 757, A.l.R. 1925 Oudh 190. So also, the mere 
fact that the Magistrate acting under sec. 145 Cr. P. Code did not make 
the proper inquiries which he ought to have made before he passed the 
order, or did not serve any notice on the plaintiff in accordance with law, 
does not make the order illegal or without Jurisdiction, especially when 
the plaintiff had notice of the proceedings and put in a written statement 
before the Magistrate. A suit to recover possession of property comprisecf 
in such order falls under this Article — Parasuramayya v. Ramachandradu, 
38 Mad. 432, 21 I.C. 564. See also Gangaram v. Sankarappa, 9 M.L.J. 91. 

This Article does not apply where there was no order by the MagiS' 
trate as to possession of property. Thus, a Magistrate who, finding 
himself unable to determine who was in actual possession of certain lands, 
attaches those lands under sec. 146 of the Criminal Procedure Code, 
and places them in charge of a Sub-Magistrate, does not make an order 
respecting the possession of property, and a suit in respect of the pro-, 
perty does not fall under this Article^AfciVanrfammaf v. Periasamt, I 
Mad. 309; Raja of Venkafagin v. IsakapalU, 26 Mad. 410 (413); CoswamC 
T. Girdhariji, 20 All. 120. see also Deo Naratn v. Webb. 28 Cal S6. 
When a person was a party to a litigation in a Civil Court, and an order Is 
made by the Magistrate with regard to possession of Immoveable pro- 
perty as the result of the adjudication in the Civil Court, such a person 
cannot be properly described as a person bound by the order of the- 
Magistrate, but as a person bound by the order of the Civil Court, 
because the Magistrate is merely carrying out the order of the Civil Court. 
The Magistrate’s order is not one promulgated under the Cr. P. Code, 
and Art. 47 cannot apply— Afagorsiwimi v. Ramabadra, A.l.R. 1929 Mad. 
38 (40), 111 I.C. 152. 

This article applies although the order was passed summarily without 
investigation. Thus, where a suit was dismissed by the Mamlaldar for 
the non-appearance of the plaintiff, he must bring his suit for possession 
in the Civil Court within three years under this Article — Ramachandrr 
V. Bhikibal, 6 Bom. 477; so loo, if the suit was dismissed by the 
Mamlatdar for non-appearance of both parties— PurHShoffum v. Chaiagir, 
25 Bom. 82. An order of the Mamlatdar dismissing the plaintiff’s clainr 
for possession on account of lack of proof is tantamount to an order con- 
firming the defendant’s possession, and is therefore an order ‘respecting 
the possession of property’ under this Article— CAmfo v. Ganesh. ISSJ 
P.J. 131. 

There a plaintiff against whom an order Was passed by the Mamlat- 
dar In 1685, continued in possession Insplte of the adverse order, up to- 
1837, when he was dispossessed In execution of a decree in another 
proceeding, a suit brought by him to recover possession in 1800 was not 
barred by this Article, because there was no necessity for the Phinfiff 
to bring a suit to recortr pos«esslon under this Article within 3 years 
from the order of 1885 If he continued In possession In spite of that order 
’—Krishnseharya v. tingama, 20 Bom. 270. 
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This Articl« does not apply where the plaintiif brings the suit in a 
diRerent capacity from that in which he sued before the Mamlatdar. 
Thus, where a suit instituted by the plaintiff In his private capacity as 
the heir of the deceased manager of a Math was dismissed by the Mamlat- 
dar for non-production of certificate of heirship, a subsequent suit brought 
by the plaintiff in his representative capacity, describing himself as the 
manager of the Math, was not governed by Art. 47 — Babajirao v. Laxman- 
das, 28 Bom. 215. Where after the order of the Mamlatdar in a 
possessory suit, the parties entered into a contract for sale in reSpect of 
the property in dispute, such a contract dissolves the order of the Mamlat- 
dar : it is unnecessary to bring a suit to set aside the order ; and a suit 
based on the cotract of sale is not barred by reason of not having been 
brought within three years from the date of the order of the Mamlatdar 
— Sagaji V Namdev, 23 Bom. 525 (527). 

''Person bound by the order". — Where the manager of a Joint Hindu 
family in his capacity as such is a party to proceedings under sec. 145 
Cr. P. Code, the Joint family as a whole is a party, and the’procecdmgs 
will bind any member of the joint family In his capacity as such. 
Consequently, a suit by a member of a joint family to recover possession 
of properties from the defendant whose possession had been confirmed 
by an order under sec. 145 Cr. P. Code to which the manager of the 
joint family was a party and not the other members of the family, is 
governed by this Article. All persons who, though not parties to an 
order under sec. 145 C. P. Code, had actual notice of the order art 
“bound” by that order within the meaning of this Article — Venkata^ 
somaroiu v. Varakalaraju, 52 Mad 787, 57 M L J. 228, AIR 1930 Mad 
48 (49, 51), 122 I.C. 171. Compare 45 All. 306, cited in the next note. 

338. ‘‘Any one claiming under such person** — This 
Article applies to all persons who are bound by or parties to an order 
under sec. 145 Cr. P. Code, as well as to any other person who may 
claim the property through any such persop under a title derived sub- 
sequent to the order — Jogendro v Broiendra, 23 Cal. 731 (F B.) If a 
party defeated In the proceedings before the Mamlatdar’s Court fails to 
bring a suit to set aside the Mamlatdar’s order within three years, as 
provided by this Article, a suit brought by the assignee of such party 
will be barred The assignee cannot be In a better position than the 
original partv — Bapu v Mahadaii, 18 Bom 348 If an order is passed 
in respect ol a property under sec. 145 Ct P Code against the managing 
member of a loint Hindu family, it Is binding on the «hoIe family, and 
a suit brought by the surviving members of the family, after the death 
of the managing member, to recover the property, will be governed by 
this Article — Ram Sahai v Benode Bebari, 45 All 306 (308), 21 ALJ. 
102, 71 I.C. 402, Cf. 52 Mad 787 supra. 

339. Suit to recover properly — This Article does not 
apply to a suit for possession based on btte Thus, the Mamlatdars’ 
Courts Act gives the Mamlatdar no power to decide upon the rights of 
the parties, and his order rejecting a suit or disallowing a claim inrolTe& 
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•no decision as to the fitle of the plaintiff. Consequently he is not bound 
to sue within three years under this Article for recovery of possession 
iased on title. This Article has been prescribed for suits to set aside 
'Orders respecting possession only — Tukaram v. Hart, 28 Botn. 601 (F.B.) 
'Where a Mamlatdar has made an order respecting the possession of a 
joint property, and the plaintiff who has been dispossessed by the order 
brings a suit to establish his fight to and to recover a fourth share of 
the property, held that this Article does not apply, for the suit is In 
substance a suit for partition though nominally It is one for recovery of 
■the property comprised in the Mamlatdar’s order— Bftagu/i v. Amaba, 5 
Bom 25; Shivaram v. Narayan. 5 Bom 27, Parashram v. Rakhma, 15 
Bom. 299 Where a suit is not one to recover any property but for a 
declaration of the plaintiff’s right to put up dams in a river and to irrigate 
their lands by means of such dams. Art. 47 does not apply — Eshan 
Cfiunder v. Nilmoni, 35 Cal 851. On the other hand, if the suit is 
really one to recover a propeny in respect of which an order has been 
passed under sec. 145 of the Criminal Procedure Code, the plaintiff can 
not evade the provisions of this Article and claim an enlarged period by 
describing his suit as one for declaration of fitle — Ram Sahai v. Benoie 
Behan. 45 All 306 (30S), 21 A L.J. 102, A. I R. 1923 All 151 

If a Magistrate attaches a property under sec. 146 Cr. P. Code and 
appoints a receiver thereof, the property is, in the eye of the law, in 
cuilodia tegis. It is held in the custody of the Court for the benefit 
of the person who may eventually and Bnally succeed in establishing his 
title to the property. In such a case no party is under any obligation to 
bring a suit to recover the property, but can only sue to cslabfish 
his right to the propeny. To ‘recover’ means to recover property from the 
possession of other party to whom possession has been given— Alagarsivami 
V. Ramabadra, A.I.R. 1929 Mad 38 (41), 111 I.C. 152. A suit for a 
declaration of a right of way over the land of the defendant need not be 
instituted within three years of the date of the Magistrate’s order passed 
In favour of the defendant under sec. 145 Cr P. Code, in as much as 
the proceedings under that section have reference to the possession of the 
soil and involve no question of right of way — Kalachand v. Jotindranaih, 
S7 I.C. 852 (Cal.). 

340. Starting point of limitation : — It was held that the 
period of limitation ran from the date of the Magistrate's order, and not 
from that of a confirmation order by the Sessions Judge — Kangali v. 
Zomurrudonnissa, 6 Cal. 709 It was also held that time ran from the 
date of the Magistrate’s order and not from the date on which a rule 
issued by the High Court under sec. 15 of the Charter Act against the 
Magistrate's order was disposed of; because an order of the Magistrate 
under sec. 145 of the Cf. P. Code was a ‘final order* within the meaning 
of this Article since it was not subject to appeal, review or revision, and 
the Chancr Aa was not contemplated by the Legislature when they drew 
up the provisions of Art. 47— /egannafA v. Ondal Coat Co., Ltd., 12 
C.W.N. S40. Rut these two rulings are no longer good law, because 
under the Criminal Procedure Code as amended In 1023, orders under 
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action 145 passed by a Magistrate are not final, but are open to revision 
-under the Code itself. 

When once limitation has begun to run, the plaintifi will not be 
•entitled to a fresh starting point from the date of attachment by the 
Criminal Court— Deo Narain v. Webb, 28 Cal, 86. 

If the defendant against whom an order has been passed by the 
-Mamlatdar fails to bring a suit under this Article for the recovery of the 
property within^three years, his title to the property is not extinguished. 
Consequently, if he gets into possession again, such possession should 
be referred to his then subsisting title; and any one, who after his re-entry 
disputes his title, will har-e to prove his own as against the title of the 
•defendant, independently of any question of limitation arising under this 
Article — Parashram v. Rakhma, 15 Bom 299 (304). 


-48. — For specific move- 
able property lost 
or acquired by 
theft, or dishonest 
misappropriation 
or conversion, or 
for compensation 
for wrongfully 

taking or detain- 
in the same. 

341. Scope of Article ••—This Article is a special one, where- 
as Article 49 is a general provision, and the well established rule is that 
where the special provision applies, the general provision does not apply. 
Ariicle 48 deals only with specific moveable property which falls under 
one of two classes, via ( 1 ) such property as has been lost, or (2) as has 
been acquired by (a) theft, (b) dishonest misappropriation, or (c) con- 
version. No other hind ol moveable property Is afiecied by this Article. 
If the case is not covered by this Article, then Article 49 will apply — 
Lodna Colliery v Bepin Behary, I P L.T. 84, 55 I.C 113 (133). 

Specific moveable properly • — ^'Specific moveable property* 
means property of which you may demand the delivery in specie — Sarat 
Umar, 22 Cal 877 (8S21, Essoo v Srcitm 5hip "Savitn," ll Bom. 
133 (137). It means property which can be specified by the delivery of 
the identical subiect, and does not cover money — Agandh Mahto ▼. 
Khajah AUiuVah, 11 CWN 862 (dissenting from Ramessvar v. Mata 
Bhik, 5 All. 341): La/a Gobind v. Cftairman, 6 C L J. 535; Santunni v. 
Gobinda, 37 Mad 331 ; Jagiivan v Gaiam Jtlani, 8 Bom. 17 (19). In 
some cases, however, money has been held to be Included in ‘specific 
moveable property ’ See Ram Lai v Gftiifjm Husain, 29 All. 579; Tnfj 
V. flloftn, 7 LC 5, v Mafj Bfcil. 5 All. 511 


Three When the person 
years. having the right to 
the possession of the 
property first learns 
in whose possession 
it is. 
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G. P. Notes and title-deeds are specific moveable property— Gopaf 
V. Surendra, 12 C.W N. 1010; Subbakka v. Monippakkata, 15 Mad. 157. 
Crops when standing on the land are immoveable property; but when 
severed from the land, they become moveable property — Surat Lai v- 
Umar, 22 Cal. 877 (883) ; Alangun v. Dolhin, 25 Cal. 692 (699) (F.B.). 

Conversion : — ‘‘An act of conversion may be committed— (1) 
when property is wrongfully taken, (2) when it is wrongfully parted with, 

(3) when it is wrongfully sold in market overt, although not delivered, 

(4) when It is wrongfully retained, and (5) when it is wrongfully destroyed 
or changed in nature. Anyone who without authority takes' possession 
of another man's goods with the intention of asserting some right or 
dominion over them is prima lacte guilty of conversion”— Clark and 
Lindsell on Torts, 6th Edition, p. 252 And so where the defendant 
committed an underground trespass Info the plaintiff’s colliery and 
extracted and carried away a certain quantity of coal, a suit by the plaintiff 
for the value of coal so removed is governed by this Article, as the 
defendant has taken possession of the coal belonging to the plaintiff with 
the intention of asserting some right or dominion on it, and his act there- 
fore amounts to conversion— Lodna Colliery Co Ld v Bepin Bchary, 

I PLT 84, S5 l.C 113 (133, 134). approved of by the Privy Council in 
Pugh V Ashutosh. 56 I A. 93, 8 Pat. 516. A 1 R. 1929 P C 69. 114 l.C. 
601. 33 C.yff N. 323 (328); Ad/ai Coal Co Ld. v. Panna Lai. .57 I.A. 
144, 34 CWN 483 (487). A I.R 1930 P.C. 113, 123 IC 726, over- 
ruling Panna Lai v Adiai Coal Co Ltd., 31 C W.N. 82, A I.R. 1927 Cil. 
117, 101 l.C. 62 (where Article 49 was applied and Art. 48 was held 
to be inapplicable). The word “dishonest” does not qualify the word 
‘'conversion ” The word “dishonest misappropriation or conversion” 
should be read as “dishonest misappropriation or by conversion.’* Other- 
wise there is no provision In the Article for simple conversion. Moreover, 
there is no ground for splming up conversion into two classes, one~ 
dishonest, and the other not dishonest This Article would apply even 
though the defendant converted the thing to his own use under an honest 
belief — Pugh v. Ashutosh. supra. Article 48 applies to all conversions, 
whether dishonest or not, and whether the trespass 1 $ due to mere in- 
advertence or to inadvertence without reasonable care — Adiai Coal Co 
Ld. V. Panna Lai, supra {oip-eiruling 31 C.V.N. 82). 

342. Limitation : — Limitation runs from the time when the* 
plaintiff first learns in whose possession the property is. Where plaintiff 
entrusted a certain few el to a person for sate, and the latter pledged it 
for his own use, a suit by the plaintiff to recover the fewel or Its value 
from the pawmee Is governed by this Article, and would be in time If 
brought within three years from the date on which the plaintiff knew that 
the jewel was In the possession of the pawnee — Seshappier v. Subramanla, 
38 Mad. 783, affirmed on appeal In 40 Mad. 678. It Is for the plaintiff 
to prove the facts which would bring the claim within time; it is for him 
to show that he had first had the necessary knowledge within three years 
prior to the suit— Banl of Bombay v. Fazaibhoy, 24 Bom. L.R. 513 (per 
Shah I ). 67 l.C. 701. 
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343. Cases The brother of the defendant had appropriated to 
his use certain goods of the plaintiffs and after his death the defendant 
sold the goods and held the sale proceeds as agent for his deceased 
brother’s widow. The plaintiffs brought a suit to recover the money. 
Held that the case did not come under Article 48, because there was no 
dishonest misappropriation or conversion by the defendant; the defendant 
sold the goods on account of his brother; he held the proceeds on account 
of his brother’s widow. There was no dishonest conduct on the part of 
the defendant, although the plaintiffs had a right, finding the money in 
his hands, to make him responsible for it The suit fell under Article 120 
— Garudas v. Ram Narain, 10 Cal. 860 (864) (P C.) A 5 per cent. G P. 
Note for Rs. 3,800 was deposited in Court, and was lost by the Court. 
Many years afterwards, it was traced and it was found that it stood in the 
name of one who had converted it into a 3J per cent G. P. Note for 
Rs. 4,100. Thereupon the plaintiff Instituted a suit against him. The 
defendant pleaded that he purchased the Note in good faith from one 
since deceased. Held that the suit did not fall under this Article as there 
was no proof of theft or dihonesf conversion — Chandra Kah v Chapman, 
32 Cal. 799 (8I4). 


A suit lor damages for misappropriation of crops grown on plaintiffs’ 
land on the allegation that the defendants had wrongfully and forcibly 
cut and carried away the crops, falls under Article 48 or 49. and not 
under Aft 36 which is a general Article for action on tons — Sarat Lall 
V. Umar, 22 Cal. 877 (882, 883); Mongurt v Dolhin. 25 Cal. 692 (699) 
(F.B.) ; Jadu Nath v. Hari Kar. 17 C W N 308, 18 I C 253 (254), (over- 
ruling Jada Nath v. Han Kar, 36 Cal 141) 


A suit to recover the price of materials of a house removed and mis- 
appropriated by the defendants must be brought within the period pres- 
cribed by this Article — Tafatul v Mahomed. 52 l.C 360 (Pat ) A suit 
against an innocent person to recover stolen property or its value as 
damages falls under this Article, and time runs from the date the plaintiff 
knew that the property had come into the defendant's possession— Soften 
Singft v. flfuli Singh, 229 P.L.R. 1911, It I-C 446 Where in pursuance 
of the directions of a will, the eiecuiors deposited a number of G P- 
Notes m a Bank to accumulate until the minor legatee attained majority, 
but some time before that event, they got the G P Notes sold by 
the Bank and drew out the amounts, held that a suit by the legatee against 
the Bank for the amounts thus drawn out must be treated as one for 
conversion, to which Art 48 vould apply. If it is to be treated as a 
suit for money received by the defendant as sale-proceeds and properly 
payable to the plaintiff. Article 62 would apply— Banl of Bombay v 
Fazalbhoy. 24 Bom LR Sl3. 67 I C 761. A I R 1923 Bom 155. 


48A. — To recover Three 
moveahlc property years, 
conveyed or be- 
queathed in trust, 


When the sale becomes 
}znown to the plain- 
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deposited or pawn^ 
ed, and afterwards 
bought from the 
trustee, depositary 
or pawnee for a 
Valuable considera^ 
tion. 

This Article and the next have been added by the Indian Limitation 
Amendment Act I of 1929. Article 48A is the same as Article 133 (now 
omitted), which ran as follows : — 

133 —To recover moveable property con- Twelve The date of the 
veyed or bequeathed in trust, depoaited years purchase, 

or pawned, and afterwards bought ftom 
the trustee, depositary or pawnee for a 
valuable consideration. 

Thus, the first column of Article 48A Is the same as that of Art, 133; 
the penod of limitation is reduced from 12 years to three years and time 
runs when the sale becomes known to the plaintiff, instead of from "the 
date of the purchase.” The reason of the amendment has been thus 
stated .—"We consider that the date when the plaintiff obtains knowledge 
of the transfer he seeks to attack is the most suitable date from which 
limitation should run. If limitation runs from the date of the transfer 
itself, U is a simple mater for a dishonest trustee and a colluding trans- 
feree to conceal the fact of the transfer until the period of limitation has 
expired If this point is ceded, then there is no reason to main- 

tain such a long period as 12 years tn the case of the sale of moveable 
property under Article 133 (48A) We consider that in these cases a 
period of 3 years is quite sufficient " — Report of the Select Committee 
(Gazette of India, 1927, Part V, p 258). 

344. Article 133 (now 48A) is an abiidgment in favour of the pur- 
chaser for valuable consideration of the period provided in Art. 145 in 
cases of deposit and pledge, and an enactment of a special period of 12 
years (now 3 years) in the case of a purchaser from a trustee, when 
under sec. 10 there would be no limitation at all )n a suit against the 
trustee himself — CanRineni Kondiaft v. Gothipaii Pedda, 33 Mad. 59 (68). 

This Article uses the words "brought" and "purchase” and docs not 
therefore apply to a mortgage— Hank of Bombay v. Fazalbhoy, 24 Bom. 
L.R. 513, A.l.R. 1923 Bom. 155. 

■48B. — To set aside sale Three TVhen the sale becomes 
of moveable pro- years. ^noujn to the plain-’ 
periy comprised in tiff, 

a Hindu, Muham- 
madan or Buddhist 
religious or charil. 
able endowment. 
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made hy a mana- 
ger thereof for a 
Valuahlc cansidera- 
tion. 

Thh An:cle hss siirf by tht Icf^in Uciiatjea Ac«ids*ect 
Act I of 1939 Tbe sr'a a a<g t = y!2*cd by this Arrlclc s-ero cct prenc-zslr 
ptovided for ia say Articfc. Tb«« *re saits by perscas iatrrwed ia 
tie oadoy g e a t to set *s-ie sGeaeticas of tie eaiered property’ cade 
by the artsaser. Ia these cases the plaiahS is act eedtfei to pcssesr'ca, 
*ai caaaet therefore eUita to recoeer the property; bet be tasy soe to 
bare the traasfer set aside ead for aay eoaseqoeetfal leCef Thlch nay 
be aiap’ed to the drcatastaaces of the esse. For this dass cf esses the 
Lejlsbtcre has prorided Article 4?B in respect of EJO\'eable proper ty , 
atrd Aft. I34.A ia respect of itanwreshle property— J?eporf of the Seleet 
Cot-;:.tee (Gsattte cf lalia, 1927. Part V. p. 25S>. 

49. For other specific Three VTjcn the properts' is 

moveable pro- years. wongfuUy t^en or’ 
pertj\ or for com- injuTM or svhen the 

pensation for detainer's possession 

wTongfuIIj’ taking becomes xmla\%*ful. 

or tnftiring or 
^^Toagfuilj’ de- 
taining the same. 

345. SpeeiSc cnoTcable property Se* iwtas uaier Art. 45. 
Lepsej A sait to recover ipedSc ccreahle property front oae vho 

is ia calaTfnI possesrico tis.-ecf. b co» erred by ihb AiticJe, erea tbeagh 
the p -tpe r ry is xeb/ert of a legzqf. Art 123 does cot apply to sach 
a s:dt-^/«sr r. /s£^=f. 9 CaL 79. 

/2oIj A stat for recor er y cf ibe Thibcrs c! t tearple freat the pos- 
of the de'eaiasts b act ^erfetrsd by this Article, ia as teach as 
the Thakers <idoIs) are cot speciSei laoreihle property bet are cccrldered 
as tcridical perscss, especially ia a sail lie the preseal where the Thaters 
are thecselres cads plaiaaSs — Bafi Pa a d a t. /aia.*ersi, SS CaL 2S4. 

/Iccoaaf boots and nertgape-deeds ire spedBc taoreaile properties 
—Dsrgs Deri t. Ba.-i SAh, 65 P.R. 1919. £2 I.C. ££0. 

346. Wrongful laldng Artide 49 applies cot only where 
the property is wreesfeUy tahea. bat also where the original possessica cf 
the defendant b bwfal bat it be j onses cniawfcl by reason of certain fics, 
e.g.. where the plaiadlf dezaads the Dcreahle p*cpe r ty freet the defen- 
dant and the latteT refases to deHrer It cp— B^npeedra t. Cooemd-s. 
32 CLTT.N. 133 {1361, 106 I.C. 6S5. There, cnier the ertoaeces erder 
of the blagistrate, the defendent toc4 pcs se s si cn cf the property, he 
gaHry cf wrcngfcl ta ki ng whidb (nes the troe owner a cnoe of 

la sndj a case, time ttss eder Art. 49 rro= the dj*e * 
b WToegfany taken — Bmrsanry r. .Vnttnsrty. 30 Mai. 
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whether the receipt was wrongful Compare 3 C.L J 182 cited in Note 
463 under Article 109 Where trees are wrongfully cut down and sub- 
sequently the wood so lying on the ground is wrongfully taken, the suit 
for compensation will be in time under this Article, if brought within 
three years of the wrongful taking — Atyappa Reddi v Kuppusami, 28 
Mad 208. The plaintiff was the owner of a house which was mortgaged 
to defendant. In August 1885 defendant took the key of the house from 
the plaintiff and sold it under 4 power of sale contained in the mortgage- 
deed ' In the house there had been stored a certain quantity of timber 
not mortgaged, which was not returned td the plaintiff after the sale. The 
plaintiff brought a suit in September 1887 to recover the value of the 
timber, alleging that the defendant had taken it and converted it to his 
own use. Held that the suit was one for compensation for wrongfully 
taking specific moveable property, under this Article, and not governed 
by Article 36 — Passanha v. Madras Deposit and Benefit Society, 11 Mad. 
333. 

347. Injury:— This Article applies only to suits in respect of 
plaintiff’s property in the hands of some other person, and not to suits 
in respect of property In the plaintiff’s own possession; and the injury 
to property mentioned in this Article Is limited to cases of injury to 
property while in the custody of some person other than the owner. 
Therefore a suit for compensation for damage done to a ship of the 
plaintiff (while it was in his possession) by colHson with the defendant’s 
ship on the high seas does not fall under this Article but under Article 36 
— Essoo v. Steam Ship 'Savilrf.' II Bom. 133 (137). 

348. **When the detainer's possession becomes un- 
lawful” The defendant’s possession of the plaintiff’s property does 
not become unlawful until the property is demanded by the latter and 
refused by the former. Mere detention Is not unlawful — Maganlal v. 
Thalfurdas, 7 l.C. 447; Kalicharan v. Canesfti, A.l.R 1928 Oudh 47. 
Where the plaintiff had made over a certain quality of gold to the defen- 
dant to be made into ornaments, but no time was fixed, and the latter 
put him off from lime to time until being pressed by the plaintiff he 
promised to make and deliver the ornaments on the 8th April, but failed 
to do so, held that a suit for recovery of the gold deposited uas governed 
by Article 49 or US or 145. Under Article 49, the detainer's possession 
became unlawful when he wrongfully refused to apply the gold to make 
ornaments as he had originally agreed to do, viz from 8th April — 
Gangahari v. Nabin Chandra, 20 C.W.N. 232 (233), 34 l.C. 059. 

Atcre silence on the part of the defendant on demand of the moveable 
property being made docs not constitute refusal to deliver up the pro- 
perty. Time runs when there Is a definite refusal to do so— Co/'a/asami 
V. Suhramanfj, 35 Mad. 030 (639). Where moveables are entrusted to 
any person on the condition that they will be returned on the expiry of 
a specified period, the mere (act that they are detained beyond that period 
does not render the detainer’s possession unlawful. It is only when a 
demand Is made and there Is a refusal to comply with the demand that 



JM5T. 49.] 


THE INDIAN LI.MITAT10N ACT 


335 


the defendant’s possessbn becomes unlawful, and limitation runs from 
the date of such refusal— tcddo fiegum v- Jamaluddin, 42 All 45, 17 
A.L J 907, 52 I.C. 382. Where the possession of a level by the defen- 
dant was originally permissive, the character of that possession Vioultj not 
be changed by the fact that he subsequently set up a claim to the jewel 
as his own property. His bare assertion that the Je«e! is his own pro- 
jertv docs not make his possession unlawful. His possession becomes 
unlawful only when there is a formal demand for return of the jewel and 
a refusal to comply with It. Under this Ankle, time would begin to 
run from the date of his formal refusal to comply with the demand— 
Ma Mary v. Ala Hla. 2 Rang. 555 (557), A.I.R. 1925 Rang 146, 85 I C. 10. 
The mere non-payment of the rent of a machine does not amount to a 
wrongful taking or detaining of It; the cause of action arises only when 
the machine is demanded back and refused — Singer Manufacturing Co. 
•V. Flynn, 13 A.L.J. 81, 27 I C. 637. A testator bequeathed certain 
specific moveable property to A, which A sold to C. B obtained a 
certificate under Act XXVII of I860 and took possession of the property. 
The certificate was cancelled and B was ordered to hand over the pro- 
perty to A or his vendee C on the I9th August 1873 C instituted his 
suit on the 22nd March 1878. It was held that the suit fell under this 
Article and time began to run from I9ih August 1873, the date of the 
Court's order, from which time B’s possession became unlawful— /$sur 
V. fuggai, 9 Cal. 79. p sold moveable and immoveable properties to A, 
but Instead of putting him in possession, sold the properties to C and put 
him In possession A brought a suit for specific performance against B 
and C in which he obtained a decree, but as C still continued in posses- 
sion of the moveable property, B brought a suit against him to recover 
It. Held that C’s detainer became unlawful from the date of the decree 
for specific performance— /37ion<f<bj v Roma Chandra, 5 Bom. 554 
After the redemption of a mortgage, the title deeds of the mortgaged 
premises remained with the mortgagee, who on demand for their return 
refused to give them up. A suit for recovery of the deeds was held to 
be governed by this Article and time began to run from the date of 
demand for the deeds, after which their retention became unlawful— 
Sabbakka v. Maruppakkala, 15 Mad 157. 

349. Deposit r—Vi'hcre the transaction amounts to a deposit, the 
more specific Article 145 (and not the general Article 48 or 49) applies 
Thus, a suit to recover moveable property deposited with the defendant 
for safe custody, or in the alternative for its value, is go^emcd by Article 
145 which IS more specific than Article 48 or 49 Even the fact that 
there has been a demand for the return of the deposit and a refusal to 
return by the depositary, which makes the defendant’s possession wrong- 
ful, does not attract the protisions of section 49 so as to make the suit 
as one "for specific moveable property or for compensation for wrongfully 
detaining the same"— .Vcrmadjbai t. Bhabanishsnkar. 26 Bom. 430- 
Ganginem Kondiah v Cottipafi. PedJa, 33 Mad 56. But In an exactly 
similar case, where the plalntifl handed oa-er some [ewellery to the defen- 
vdant for safe custody, the Allahabad High Court held that a suit fer 
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recovery of the jewellery or its value was governed by Article 49 — 
laddo Begam v. Jamaluddin, 42 All 45, 17 A L.J. 907. No reference- 
was made in this case to Article 145 or to the Bombay and Madras cases 
cited above. 

Where the defendant who was entrusted with a jewel to pledge it 
and raise loan on it on behalf of the plainti^, did so, but after the plaintiff 
repaid the loan, the defendant got back the jewel from the pledgee but 
did not return it to the plaintiff though demand was made for its return, 
it was held that as there was no agreement that the jewel should remain 
in deposit with the defendant after the repayment of the loan, Article 145 
would not apply to a suit to recover the jewel, but Art. 49 — Copalasamf 
V. Sabramania, 35 Mad. 636 (638). 

See Adminisiretor-General v. KrtsMo Kamini, 31 Cai. 519 cited in 
Note 628 under Art. 145. See also Note 630 under Art. 145 where the 
distinction between Arts 145 and 49 has been pointed out. 

3S0. Where Article does not apply This Article Is in- 
applicable where the pUIntiff has not strictly speaking a personal claim 
tn the property, as for Instance, where he claims It in a representative 
capacity as the shebait of a temple— Cossornf Sri Ondharii'i v. Ramanlalil, 
17 Cal. 3 (P.C.). A suit by an heir of a Mahomedan to recover a fourth 
share of certain specified moveable properties left by the deceased Is 
really a suit for partition of those properties, and falls under Article 120, 
not under this Article— BasWrunn/ssa v. Abdur Rahman, 44, All. 244, 
A.I.R. 1922 All. 525. 64 ! C. 974. A suit by a Mahomedan widow 
against the brother of her deceased husband, for a declaration of her 
life-interest in the estate of her husband according to local custom, is not 
governed by Article 49, as this Article Is not applicable to a suit to 
establish a right to inherit the property of a deceased person ; nor is it a 
suit for distributive share of property under Art. 123. The suit falls 
under Art. 120 — Mamomed Riasat v. Haiin Sana, 21 Cal. 157 (163) 
(P.C.). A suit against a Navigation Company for compensation for non- 
delivery of a timber which Is not In the possession of the company, is 
governed by Article 31, and not by this Article since the properly is not 
In the detainer’s possession — Venkniasubba v. i4siafi'c Sleam Navigation 
Company. 39 Mad. I (F.B). Even If Article 49 were applicable, its < 
operation would be excluded by the provisions of Article 31, which Is 
more specific — Ibid. A suit for compensation for wrongful seizure of a 
ship under an order of Court la governed by the more specific Article 29 
rather than Article 30 or 49— Alodras Steam Nax-igation Co. Ld. v. 
Shalimar H'orfcs Ld., 42 Cal, 85 (108). Where in consequence of a 
quarrel arising between the plaintiff (a fruitseller) and the Ijardar of the 
market, about the pa^mtent of lolls, the latter Informed the police and the 
result was thit the boat of oranges brought by the plaintiff was detained 
at the thana for some days, and while so detained the oranges deteriorated, 
end then the plaintiff brought a suit against the ijardar for compensation, 
held that Ankle 40 did not apply because the plaintiff did not bring this suit 
to fccoser any specific moveable property, and it was the police and not 



Art. 52.} 


THE INDIAN LIMITATION ACT 


337 


the defendants who took the oranges to the thana and detained them 
there. The suit falls under Article 3C — Ananda Charan v. Darada Kanta, 
42 C.L.J. 203, 90 I.C. 509, A.l.R. 1926 Cal. 177. 

A suit for compensation for wrongful attachment before judgment falls 
under Article 29 and not under Article 49 The latter Article app'ics to 
a case in which moveable property is wrongfully taken or detained by the 
defendant fi-e. by a private person), and not by the Court in execution 
of a legal process — Ram Naram v. Vmrao Singh, 29 All. 615 (617),* see 
also Narasingha v. Cangarafu, 31 Mad. 431 (438) In Manavikraman v. 
/Ivrsifan, 19 Mad. 80 ( 82) such a suit was held to fall under Article 49; 
the Judges remarked that since the attachment was made at the instance 
of the defendant, the attachment might be said to have been made by 
the defendant, and it was immaterial that it was effected through a 
process of the Court. It was further held In this ease that Article 36 
might also apply. ' 

Removal of Crops -—As to whether this Article governs a suit 
for wrongfully cutting and carrying away crops, see Notes 319 and 320 
under Article 36. 

50 For the hire of 

animals, vehicles, 
boats, or house- 
hold furniture. 

51 . — For the balance of 

money advanced 
in payment of 
goods to be deli- 
vered. 

351. If there be no date specifically Bxed for the delivery of the 
goods, evidence must be taken as to the time when the goods ought to be 
delivered— Baiddortafft v. Lafunnissa. 7 W.R I64 

52. — For the price of Three The date of the delivery 

goods sold and years. of the goods. 

delivered, where 

no fixed period of 

credit is agreed 

upon. 

352. A suit for paj-ment of a bill of goods supplied m retail by an 
ordinary trader is governed by this Anicle — Shama Churn v. Collector, I 
XP.R. 303. A suit to recover price of goods supplied by a tradesman on 
credit, for tthlch payments *efc to be made on presentation of bill is 
governed by this Anicle, and not by Art 85, and the period of limitation 
Is three years from the date of delivery— Dani/ord v. SAaw 6 Co , S3 I C. 
747, A l.R. 1925 Pat. 806. VTherc a iradesman supplies goods from time 

L. 22 


Three When the hire becomes, 
years. payable. 


Three When the poods ought 
years. to be delivered. 



338 


THE INDIAN LIMITATION ACT 


[Art. 52. 


to time on credit to a customer who makes payments from time to time 
■on account, no fixed period of credit being agreed upon, the cause of 
action in respect of each supply must be taken to arise under this Article 
on the date when each item of goods was supplied. But if there be an 
implied contract that all the goods supplied within a certain period 
are to be paid for after the expiration of that period, then limitation would 
run from the expiry of the period of credit (Art. 53) — Satcowree v. Kristo, 
11 W.R. 529. 

Where a suit is brought against the son for the price of goods sold 
and delivered to the deceased Hindu father, this Article would apply ; 
but if a decree were obtained against the father, a suit against the son 
on the cause of action arising from the decree against the deceased father 
— the decree being a debt which the son is, according to Mitakshara 
Law, under an obligation to discharge — is governed by Art. 120 — 
Periasami v. Seelharama, 27 Mad. 243 (F.B.) A suit for recovery of 
the price of fruits standing in a garden and sold to the defendant is 
governed by this Article, the word ‘goods* being wide enough to include 
fruits even before they have been gathered — Wasu Ram v Rahim Baksk, 
€6 I C 120 (Lah.). Where grain is advanced on a contract that it should 
be repaid In kind, it is not a case of goods being “sold*’ wiihlii the 
meaning of this Article. The word ‘sold* In this Article refers to a 
case In which the contract is to pay for the price in money. A suit for 
the recovery of the value of the grain in kind falls under Art. 65 or < 
MS— Mi. Oin v. Sohan Shgh, 65 I.C. 691, A.l.R 1922 Uh. 271. A 
suit to recover arrears of subscription of a newspaper is governed by 
this Article— Hormas/i v. Kharsetil. 7 Born. L.R. 190. 

A suit for the price of work done and goods supplied under some 
contract entered into by the plaintifl with the defendants for the supply 
of labour and materials for repairing and constructing certain buildings 
Is governed by Article 52 so far as the price of goods Is concerned, and 
by Article 56 in respect of price of work done If the plaintiff has a lien 
on the buildings for the money due, a suit for the enforcement of that 
lien is governed by Article 132— Doufol Rom v. Woollen Mills, 95 P.R. 
1908. But where the claim for the price of work done and for the price 
of goods supplied is inseparable and indivisible, the suit is neither 
governed by Article 52 nor by Article K but Is governed by the com- 
prehensive Anicle MS. Thus, the defendant employed the plaintiff as 
a contractor to do the work of flooring In a building; the plaintiff was 
to supply marble and other stone required for the flooring and was also 
to do alt the work necessary for constructing the floor, and was to be 
paid a certain sum of money for every square foot of the flooring done 
by him, which rate included both the price of materials supplied and 
the work done by the plaintiff The plaintiff sued for a sum of money 
due to him on the basis of this contract, and the plaint made no mention 
of the price of the materials as distinct from the price of the work. Held 
that the claim as laid In the plaint was an indivisible one; It could not 
be split up Inlo two portions; consequently It felt neither under Article 52 
nor under Article 56. but was governed by Article M5, which Is a 
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general provision applying to all actions ex contracta not specially provided 
for otherwise— Aid. Chasila v. Seraindiin. 2 Lah. 376 {381, 382), 66 
I.C. 490, A I.R. 1622 Lah. 198 (F.B.). In an earlier case, viz. Radha 
Kiihen v. Basant Lai, 103 P.R. 1913, 22 LC. 576, it was held that a 
^uit for the recovery of a sum of money alleged to be due for the price 
of work done and goods supplied was governed by Article 120, because 
-DO single Article (52 or 56) covered the entire claim ; Article 56 did not 
cover the price of goods supplied and Article 52 did not cover the price 
of work done. This decision Is Impliedly over-ruled by the Full Bench 
'Case cited above. 

33 . — For the price of Three When the period of 
goods sold and years. credit expires, 
delivered to be 
paid for after the 
expiry of a fixed 
period of credit. 

35^. Where the contract was that the plaintiff would supply wood 
to the defendants and further that he would Indemnify the defendants for 
loss arising by failure on his part to supply wood, It was held that the 
Intention of the parties having been that the price of wood was not 
'Claimable as of right on the date of its being supplied but rather when 
the contract was completed by the whole wo^ being supplied or when 
the contract came to an end, a suit for the price of the wood was not 
governed by Art. 52 but by this Article— Frtfgl v Maxwell. 7 All, 284. 
A vendor sent to his vendee a bill for some piece-goods purchased, and 
at the top of the bill appeared the words "debit interest at i per cent 
per month after 60 days thavanai." In a suit for money due the question 
arose whether it was a credit sale or a cash transaction. Held that the 
word thavanai meant credit period, and the suit was go\’emed by Art. 53 
— K. M. P. R. N. AI. Firm v Somasundaratn. 48 Alad. 275, 47 Al.L.J. 
«44, A. I.R. 1925 Mad 161, 85 I C 299 

54. — For the price of Three 

goods sold and years, 
delivered to be 
paid for by a bill 
of exchange, no 
such bill being 
given. 

55. — For the price of Three 

trees or g^o^^^ng years, 
crops sold by the 
plaintiff to the 
defendant ^vhe^e 


When the period of the 
proposed bill elapses. 


The date of the sale. 
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no fixed period of 
credit is agreed 
upon. 

56. — For the price of Three When the work is done., 
work done by the years, 
plaintiff for the 
defendant at his 
request, where no 
time has been 
fixed for payment. 

354. A suit by a goldsmith to recover the price of his labour ip 
making ornaments falls under this Article — Vishnu v. Copal, 1885 P.J. 
252; so also, a suit by a printer to recover costs of printing— i4mb/M v. 
Niiya Nand, 30 Cal. 687. A suit by a Zemindar to recover sums expended 
by him at the defendants’ request for the repair of a tank for the 
irrigation of lands held by them in common with him, is a suit for work 
done at the defendants' request, and governed by this Article— 5uR(faram 
V. Sankara, p Mad. 334. As regards a suit by a contractor for recovery of 
price of work done for constructing and repairing certain buildings as well 
as for price of materials, see notes under Article 52. Where the plaintiff, 
a contractor, was engaged by the defendant to do some work for the 
defendant's principal who was a Ruling Prince, and the plalntlR was 
refused permission by Government to sue the Prince, a suit against the- 
agent (defendant) was maintainable, and it fell under this Article— 
Abdul All V. Von Goldstein, 43 P.R. 1910, 14 P.L.R. 1009, 4 I.C. 902. 

In an action for work done, the cause of action arises when the work 
is completed; and the rule applies even though the work is done for a 
public body, and no steps have been taken to raise funds for payment — 
Emery v. Day. (1834) I Cr. At. & R. 245. 

57, — For money pay- Three AVhen the loan is made, 
able for money years, 
lent. 

355. Scope : — Art. 57 Is applicable to loans payable at once 
or what Is technically called papble on demand; It applies to cases where 
no 1/mc is fixed for repayment of the loan. If there Is an agreement 
fixing a certain date for repsyraent, and the agreement is In wriUng. Art. 
CO or 115 applies. Thus, a suit to recover money lent with Interest upon a 
verbal agreement that the loan should be repaid within one year Is not 
governed by this Article but by Art. 115— Eamrshnor v. Earn Chand, 
10 Cal. 1033; Damasaml v. Mathttsaml, 15 Mad. 380 (381). 

35.G. Pledge: — A suit for money lent under An. $7 would not 
be less lo. where the money lent is secured by a pledge; the period of 
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limitation for such a suit would be three years from the date of thejoan. 
Thus, in a suit by a pawnee to recover the balance due on his debt after 
accounting lor the proceeds of the sale of the articles pledged, it was 
contended by the plaintlR that the time ran under this Article from the 
date of the sale, because It was only then ascertained that any balance 
was due on the original loan, but the Court held that time ran from the 
date of the loan. I^e suit was one to recover the unpaid balance of a 
loan, and the fact that moveable property had been pledged did not change 
the nature of the suit— ^oyid Ali v. Debi Prosad. 24 All. 251 ; Yellappa v. 
PaTasharamappa, 30 Bom 218. Where the suit on a pledge of certain 
moveable property is to recover the amount due by sale of the properly 
pledged as also for a personal remedy against the defendant for recover- 
ing any balance which may remain due after such sale, the suit will be 
governed by Art. 57 so far as the personal remedy is concerned, and by 
Art, 120 so far as the remedy by sate of the pledged property is concerned 
— Nim Chand v. Jagahandha, 22 Cal. 21 ; Madan Mohan v. Kanhai Lai, 
17 All. 284; MahaUnga v. Ganapathl, 27 Mad. 528 (F.B.). If the personal 
remedy Is barred, a right to enforce the charge against the properly will 
still exist— Nint Chand v. Jagabandha. 22 Cal 21 (dissenting from Villa 
Kamli v. KaleUr, 11 Mad. 153). 

Thavanai accounts A suit for money lent on a ihavanal 
account Is governed by Art. 60 and not by this Article, See Note 362 
under Art. 60. 

58. — Like suit when Three When the ' cheque is 

the lender has years. paid, 
given a cheque 
for the money. 

357, This Article follows the English Law. When the advance is 
made by cheque, it Is deemed to be made when the cheque Is presented 
at the lender’s bank and cashed, and not when It is given ; and the reason 
for the taw Is that If the loan was considered as made when the cheque 
was given, the lender might sue for It at once before the cheque was 
presented, and on presentation the cheque might be dishonoured — Carden 
V. Bruce. (1868) L.R. 3 C.P. 300. 

59. — ^For money lent Three When the loan is made. 

under an agree- years, 
ment that it shall 
be payable on 
demand. 

See notes under Art. 60. 

358« Loan Where one person acts as managing agent of tu-o 
companies, and uses money belon^ng to one principal for the bepeBt of 
the other principal, without the knowledge of either of then, there Is no 
advancing of loan by one pHncIpal to the other, and a salt by one company 
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to recover the money Irora the other does not fall under this Article. 
For a loan to come into existence, there’ must be a borrower and a 
lender; but here the lender and the borrower being the same person, no- 
loan came into existence— /aunpur Sagar Factory v. Upper India Rice 
Mills, A.I.R. 1927 All. 173, 98 I.C. 1010. The words "on demand” 
have been used in this Article in the legal sense of the term, i.e., forthwith 
and without demand— M. Chelly v. Palaniappa. 13 Bur. L.T. 21, 57 I.C. 
908. According to the Law of England, when money is payable “on 
demand" and nothing further is said, it is payable at once and without 
demand, and time under the statute of Limitations begins to run at once — 
Jackson v. Ogg, (1859) Johns, 397. The most common instances of the 
application of this principle are of money lent repayable on demand or 
at request, and promissory-notes payable on demand. This principle has 
been applied under Arts. 59 and 73 to cases of money lent and bills of 
exchange and promissory-notes payable on demand — Secretary of State v. 
Radhtka Prosad Bopult, 46 Mad. 259 (288), 44 M.L.J. 685, 74 I.C. 785, 
A.I.R. 1923 Mad. 667. 

A promise that the loan shall be payable "at any time within six years, 
on demand" Is not equivalent to "payable on demand” and this Article 
cannot apply— 3 i2r/<v< v. Rama, 6 Mad. 290 

60, — For money d«- Three When the demand is: 

posited under an years. made, 
agreement that it 
shall he payable 
on demand, in- 
cluding money of 
a customer in the 
hands of his 
banker so payable. 

The words "including money of a customer m the hands of his 
banker so payable” did not exist in the Act of 1877. For reason of this, 
addition, see Note 361 below. 

359. “Money”: — ^Specific coins, eg., gold mohurs, entrusted to 
a bailee for a given purpose to be returned In specie will be treated as 
"money" within the meaning of this Article — Kalyan Mai v. Kishen 
Chand, 41 All. 643 (645). 

360. Deposit and loan : — There is a good deal of difficulty In 
ascertaining whether a suit comes under Article 59 or Article 60. It is 
not clear what the Legislature meant.by the word ‘deposited’ in Article 60, 
but there must be some difference between ‘money lent’ and ‘money 
deposited’; and a plaintiff relying upon Article 60'must prove that some- 
thing took place between the parties at tlie time the money passed which 
would constitute the handing over of the money a deposit and not a loan. 

It has been suggested that the difference between a loan and a deposit 
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is that the borrower who takes money on deposit stands m a fiduciary 
relationship to the lender. Thai might either arise from a direct agree- 
ment or might be implied from the circumstances in which the money 
came to the hands of the borrower. Ordinarily, when A hands over money 
to B on the understanding that it Is not a gift, but has to be repaid when 
demanded, that would be considered in law a loan, and when the plaintiff 
seeks to prove that the money so handed over was a deposit, the onus 
would lie upon him to prove that there were additional circumstances which 
turned the loan into a deposit. There is rio distinction in this Act between 
a money lent and monev deposited as regards the agreement to repay; 
so that it is not the agreement *hat the money should be payable on 
demand that distinguishes a deposit from a loan There must be something 
further proved, and It is not possible to definite exactly what that something 
further must be— Chinfcman v. Kachubhai, 25 Bom L.R 503, 73 I C. 
978, A I.R 1924 Bom. 26 U'hether the transaction is a deposit or a 
loan is clearly a question of fact to be decided according to the evidence 
in each case — Perundcvi v Nommalvar, 18 Mad 390 (394) If there is 
any doubt as to whether a transaction Is a deposit or a loan, the presump- 
tion Is that It is a deposit and not a loan— Alurwgioh v Pakkiria, A.I.R. 
1928 Mad 499, 107 I C 290 

A deposit is a loan and something more, i.e.. the depositee stands in 
a fiduciary relation to the depositor, therefore where the plamiiff claimed 
to recover from the defendant, who was his grand-father, a certain sum 
which was the amount standing to his credit in the defendant’s books, 
and It was found that these sums were presents «hich had been made 
to him on his birthday and from time to time paid over to the defendant 
by the plaintiff's mother (defendant’s daughter) end that these sums were 
earned over from year to year fn the defendant’s books, the interest being 
added each year , It was held that the defendant stood in a fiduciary- 
position to the plaintiff, and therefore, there was a deposit within the 
meaning of this Article and not a loan, and limitation did not commence 
to run until demand— Dorabji v Manetieni, 19 Bom 352. affirmed on 
appeal in Maneherji v Dorab;i, 19 Bom 775 Similarly, where the grand- 
father of one P intended to make a gift to her of Rs 1000 and m fact 
made the gift and asked the defendant who was a relation of his to hold 
the money for her and to give It to her when she attained her maiority. 
or when she might demand ft. W'lth Interest at a certain rate, it was held 
that the transaction was clearly In the nature of a deposit of money in 
the hands of the defendanr. and this Article applied— A’erejanen v 
Vellayoppa, |916 M W N 206. 34 I.C. 347. Where one M entrusted his 
nephew S, a rich money-lender, uuh some money for investment, and the 
latter accordingly first deposited the amount with a third party, but subse- 
quently withdrew it and invested ft in his own firm, there being no 
evidence as to the exact terms on which the money was handed over, 
field that the presumption was that the money was deposited on terms 
that it should be payable on demand and the suit for Its recovery fell 
under this Article — Ramanaffun r Sabramanja. 28 M.L.J. 372, 28 I.C. 
6S8. The plaintiff from lime to time kept money with the defendants for 
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safe custody. The defendants were at liberty to employ the money in 
their own business and in case they did so they were to pay a certain 
interest on the money so employed. Held that the' relation between the 
parties was not that of lender and borrower, as the defendants did not 
take the money for their own benefit and did not agree to pay Interest 
for It themselves. The transaction was in the nature of a deposit under 
Article 60— Jogendra v. Dinkoo Ram, 25 C.W.N. 981, A.I.R. 1921 Cal. 
644, 66 l.C. 752. Where the plaintiff bailed 400 gold mohurs with the 
defendant for specific purposes, and on demand being made, the delivery 
was refused, it was held that the suit for the return of those mohurs or 
for their value was a suit for ‘money deposited under an agreement that 
it shall be payable on demand’ and that this Article governed the case — 
Kalyan fllaf v. Kishen Chaad. 41 All. 643, 17 A.L J 888, 55 l.C. 45. 

361. Banker and customer There was a conflict of opinion 
as to whether the relationship between a banker and customer was that of 
depositee and depositor under Article 60 or of borrower and lender under 
Article 59. In fssur Chunder v. jiban, 16 Cal 25, and Perundev/layor 
V. Nammalvar, 18 Mad. 390, n was held that the transaction was in the 
nature of a deposit; but in Ichha v. Natha, 13 Bom 338, Dharam v. 
Ganga, 29 All. 773 and Chanda v. Chanda. 95 P.R. 1885 the relationship 
was held to be that of borrow'er and lender. This conflict has been set 
at rest by the addition of the words “including.. .payable” in Article 60; 
so that a banker is now regarded as a depositee— /ufgi Lai v, Kishen Lai, 
37 All. 292 

The word ‘banker’ in this Article does not mean a prolessional banker. 
It is not necessary to prove that the defendants were carrying on business 
only as bankers. A man might become a banker or place himself in the 
position of a banker with regard to a particular customer; and it the 
dealings between the lender and the borrower are such that the Court is 
satisfied that it cculd be said that the borrower is in the position of a 
banker to the lender, then the money so lent could be considered as a 
deposit. Where the evidence shows that the plaintiff was lending money 
to the defendants at a low rate of interest, and the defendants were 
lending out that money and other money deposited in a similar fashion 
at a higher rate, held that it was etactly in the nature of a banker’s 
business— Shimanna v. Veniehand, 28 Bom. L.R. 73, 93 l.C. 215, A 1 R. 
1926 Bom. 168; Moiigavri v. Naranii. 29 Bom. L.R 423, 102 l.C. 408, 
A.I.R. 1927 Bom. 362. 

Money left in the hands of a trader who is not a banker, under circum- 
stances such as would make it the money of a customer if the depositee 
■were a banker, will be considered as a deposit and a suit to recover 
money so deposited will fall under this Article — Subramanian v. Kadtresan, 
39 Mad. 1081 (1084), 30 M L j. 245, 32 l.C 805. Really there is no 
distinction between a deposit and a loan, because they are both moneys 
lent by the customer to the bank, but It is necessary, lor the purpose of 
considering whether Article 60 applies, to see whether the relationship 
of customer and banker arose between the p.nrties. Where the books 
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of the firm began in plaintiff's favour with a balance, and the account 
was made up every year and interest added to it, and the balance carried 
forward to the next >ear, and it also appeared that payments were from 
time to time made and withdrawn and interest allowed on the said amounts 
and there was no period fixed for repayment of the moneys, held that the 
transaction was not a loan but a deposit, being moneys of a customer 
in the hands of a banker payable on demand — Hirabai v. Dhanjibhai, 29 
Bom. L.R 427, A.l R. 1927 Bom. 433, 102 I.C. 145 

The word ‘deposit’ in this Article covers ail payments of the customer's 
moneys made to the banker which make up the credit balance in favour 
■of a customer in the banker’s hands— Afofigjm v Naran/i, 29 Bom L R. 
423, A.l R. 1927 Bom 362, 102 I C. 408. 

An overdraft in the hands of a banker is a loan and not monev 
deposited with the banker, and Article 59 would apply to such o\erdraft 
and not Art. 60 — Motigavri v. Naranji (supra). So also, Article 60 would 
not apply to a banker suing his customer on an overdraft— Bengal National 
Bank v. Jatindra, 56 Cat 556. 33 C.W N. 412 (417) 


362. Thavanai account * — The custom of thavanai transaction 
among Natukottai Chetties is that the deposit is made for a fixed and 
certain period of twb months at the rate of interest which Is fixed weekly 
by members of the Chetty community; the depositor cannot demand repay- 
ment before the end of two months for which he has deposited the money. 
If the depositor does not demand it at the end of the term, and the 
depositee does not elect to repay It then, the deposit is taken to be extended 
for another period of two months, the rate of interest to be fixed by the 
weekly meeting of the community, and so on until the money is repaid. 


A suit for money due under a tharanat transaction is governed by 
Art 60 or 115 (and not Art 57) It is not clear whether the money 
deposited on a thavanai account is repayable at once upon demand, or 
is repayable only after the expiration of the current thavanai penod when 
the demand is made. In the former case. Art 60 would apply, and time 
would begin to run from the date of demand ; and in the latter, time runs 
under Art. 115 from the expiry of the current thavanai penod when the 
demand is made— Afuthu v Ramanathon. 1918 M T N 242. 43 I C. 972, 
Vcllayappa v. Unnamalai. 1917 AWN 658. 42 I C. 573, Annanalai v 
Annamolai, 10 L "O:' 67, 52 1 C 456 In a Burma case, it has been 
held that money deposited on a fftavanai account is not repayable until the 
end of the period of deposit when ihc demand is made, and a suit to 
recover money deposited on a thavanai account is povemed by Article 60. 
and must be brought within three years from the time when the demand 
is made— AI. Chetiy v Palanuppa. 13 Bur LT 21. 57 I.C 90S In 
Chcllappj V. Subramaniait. 1918 M T N 564. 47 I C 948. it has been 
held that the suit is governed bv Anicle GO ard no other, because the 
money deposited on the understanding that It is to be paid on demand after 
the expiry of a fixed period does not cease to be a deposit r 3 \-abte on 
demand within the meaning of Art 60. 


/ 
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It is clear that Art, 57 cannot apply, because under that Article time 
runs from the date of the loan, whereas in thavanai accounts time runs, 
ex hypoihesi, from the expiry of the ihavanai period ; besides the transac* 
tion is more m the nature of a deposit than a loan, and the Natukottai 
Chetties are ‘bankers’ within the meaning of Art. 60 — Vellayappa v. 
Vnnamalai. 1917 M.W.N. 858, 42 LC. 573, 

In cases of deposit on thavanai where the agreement is that interest 
is not to be paid until demanded but should be added to the principal, 
the whole amount being treated as a fresh deposit at the end of each 
thavanai, held that the proper Article applicable to a suit for recovery 
of the principal and Interest is Art. 60 and not that the claim for interest 
is governed by Art. 63~Narayanan v. Subbt'alt, 43 Mad. 629, 58 I.C. 639. 

363. “Payable on demand" : — It Is not sufficient for the appli- 
cation of this Article that there should be a deposit ; but it is atso necessary 
for the purpose of this Article to show that the deposit was under an 
agreement that it shall be payable on demand. There must be evidence 
of such an agreement— Ammafu v, Narayanan. SI Mad 549, A.I.P. 1928 
Mad. 509 [511), 111 t.C. 210. Advance money deposited by the vendee 
with the vendor under a contract of sale is not money payable on demand, 
but is repayable to the vendee in the event of the vendor failing to perform 
his part of the contract. To a suit to recover the money Article 60 does- 
not apply but Article 97—Calstaan v. Sahebzadi Mamoadi, 58 Cal. 455, 
33 C V.N 115 (116), A.I R. 1929 Cal. 216, 117 I.C. 700. In Article 59, 
the term ‘on demand' is used in its legal sense, i.e., forthwith and 
without demand; but Article 60 applies to cases of deposit of money 
repayable 'on demand’ in the popular sense of the term i.e , after actaal 
demand ts made— Af. Cheity v. Palaniappa Cheliy, 13 Bur. LT. 21, 57 
I.C. 908. 

61. — For money pay- Three When the money is 
able to the plain- years. paid, 
tiff for money paid 
for the defendant. 

364. Contribution aulls : — A contribution suit brought against 
the co-parceners by the managing member of a family who was compelled 
to pay the whole family-debt is governed by this Article — Tirupaliraiu v. 
Rajagopala, 8 M.L.J. 271. Where loan is raised by one of the joint owners 
of an undertenure to pay off decrees for rent and revenue in arrears 
to save the estate from sale, a suit by him for contribution against the 
other owners falls within this Article— ^ufehamoni v Ishan, 25 Cal. 844 
(851) (P.C.) A suit by the plaintiff to recover the money which he 
has paid m excess of his own moiety, for the expenses of certain temple 
held jointly by him and the defendant, which excess the defendant ought 
to have paid, is governed by this Article; and the fact that it may be 
necessary to examine certain accounts, cannot by itself render the suit 
one for account — Raman Laiji v. Gopat Laljl, 19 All 244. Under an 
award, the plaintiff was to dear a canal common to himself and the- 
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defendant, and to recover a certain share of the costs from the defendant. 
Plaintiff cleared the canal and brought the present suit to recover from 
the defendant his share of the sums expended in such clearing. Held 
that the suit fell under this Article — Talstdas v. Wardcro, 60 l.C. 971, 
14 S.L.R. 219. A suit for contribution by a parmer of a firm who has 
paid the whole or more than his share of the amount due from all the 
partners falls under this Article — Walaih Ram v. Ram Kuhcn. 5 Lah. 
L.J. 310, 72 l.C. 385, A.I R. 1924 Lah 112. 

The plaintiff and the defendant, who jointly owned a well, entered 
into a registered agreement to the effect that the necessary repairs were 
to be made by both the owners. In 1911 the plaintiff alone repaired the 
well at his own cost, and m 1916 brought a suit for contribution. Held 
that the suit was barred, under this Article; tt was not covered bv 
Article 116, because although the original indebtedness arose out of the 
registered contract, yet the claim upon which the action is based rests not 
upon the registered contract but upon the promise which the law implies 
on the part of the co-owners to share equally the expenses of the repairs— 
Saraj Prasad v. Karamali. 44 Bom 591 <S94). 57 1 C. 532. 

Charge .—As to whether the plaintiff gels a charge on the property 
of the defendant lor the payment made on his behalf, compare the cases 
cited in Note 443 under Art. 99. In a recent Madras case it has been 
held that the plaintiff who satisfies a money-decree which was hanging 
over the head of the defendant, does not thereby acquire any charge on 
the defendant’s estate, even though the money-decree might be realised 
in execution by sale of the Immoveable propenies of the defendant— 
Mathttswami v. Ponnayya, 51 Mad. 815, A 1 R. 1928 Mad 820 (822), 
55 M LJ 436, 110 l.C 613 

36S. Olher suits ■ — Where the contract of agency is contained 
in a registered deed, but the contract does not provide for any obligation 
on the part of the pnncipal to indemnify the agent, a suit by the agent 
for recovery of money paid by him for the principal In meeting the 
expenses of the principal’s litigation is governed by this Article and not 
by Article 116 The right of suit is conferred by section 7o of the 
Contract Act— ffondasami v. Aivyammat. 34 Mad 167. A suit to recover 
revenue paid by the plaintiff while he was in possession of immoveable 
property under an order of Court but of which he was subsequently dis- 
possessed by reason of the order being reversed, falls under this Article 
and not under Article 97, and time runs from the date of the last payment 
—Alayar v Bibi Kunwar, 42 All. 61. 17 A L j 1025. 52 I C 632 

Where the mortgagor leaves a specific portion of the consideration 
money with the mortgagee to pay off certain creditors, and the mortgagee 
fails to make such payments, in consequence of which the mortgagor, 
to save his property, makes the payment himself, a suit by him to 
recowr the money so paid from the inongagee falls under this Anicle 
and time runs from the date of actual payment and not from the date of 
the mortgage — Sarja Misra v Cftnijn Hesscin. 63 1 C 87 fAll ) 
Article 116 may also apply See 19 A.L.J 81 cited ia Note 4S5 
Art. 116 Where a registered sale-deed provided that the purchaser 
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(496). See Moses v. Macfarlane, 2 Burr. 1005 (1010); Morgan v. Palmer, 
(1824) 2 B. & C. 129: 26 R.R 537; Neate v. Harding. (1851) 6 Ex 
349: 86 R.R. 328; Binjan v. Promolha, 49 Cal. 886 (889), 36 C.L.J 
295, A.I.R. 1922 Cal. 157. 

In an action for money had and received there must be privity of ; 
legal recognizable nature between the plaintiff and the de/endant- 
Ramasami v. AIufAusami, 41 Mad. 023. This Article applies if then 
exists such privy between the plaintiR and the defendant, so that th< 
defendant may be said to have held the money in trust for the plaintiff- 
Nthal Singh v. Secretary, Gurudwara. 92 I.C. 731, A.I.R, 1926 Lah. 228 

369. Scope: — ^This Article would apply where the money wa 

received by the defendant for the plaintiff himself : if the receipt hat 

been for somebody else, whose shoes the plaintiff had stepped into, thi: 
Article would not apply — Chand v. Angan. 13 All 368 Plaintiff entrustei 
certain goods to the defendant’s brother, who however appropriated th( 
goods to his own use, and after his death the defendant also sold tht 
goods, and held the proceeds as agent of the widow of the deceased 
Plaintiff thereupon sued to recover the money from the defendant. Heli 
that this Article did not apply, for when the defendant sold the goods, 

he received the money not for the use of the plaintiff, but for the ust 

of the widow of his deceased brother. The suit fell under Article 120— 
Gurudas v. Ram Narain. 10 Cal 860 (861) (P.C.) 

It was held In an Allahabad case that this Article would only apply 
where the amount was received for the plaintiff’s use by the de/eniam 
himself,- if the amount had been received by the predecessor of th« 
defendant, this Article would not apply Therefore a suit by the cHen: 
against the pleader’s legal representative, for money which had beer 
received by the deceased pleader from Court on behalf of the plaintiff was 
held to be governed by Art. 120, and not by this Article — Bindraban v 
Jamuna, 25 All. 55 But in this case the learned Judges have taken 
no account of the definition of ‘defendant’ given in sec 2 , which includes 
the defendant’s legal representatives. In a recent Calcutta case it has 
been rightly held that a suit by the plaintiff against the pleader’s son 
and legal representative for recovery of a sum of money received by the 
pleader out of Court for the use of the plaintiff is gowrned by this 
Article and not by Article 120 — Ramhart v Rohim Kania, 35 C L.J ‘330, 
A.I.R 1922 Cal. 499. The same view has been taken by the Patna High 
Court in Rameshwar v Narendra. 5 P L T. 355, 71 I.C 916, A I R. 
1923 Pat. 259 (following 35 C.LJ. 330) But where the suit against the 
legal representative involves taking of accounts and is not a suit for a 
specific sum of money. Article 62 cannot apply. See Rao Girraf Singh 
v Raghubir, 31 All 429; Fatima v. Imiiazi. 1 PR. 1912, 12 I.C 930. 

370. Received : — Where a suit was brought by one co-sharer of 
a fagbir to recover his share of the net income from another co-sharer 
who was also appointed as the manager of the jaghir, held that the suit 
was not governed by Article 62. This Article only applies to cases where 
a definite sum of money has been received by the defendant and which 
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the law says he must hold for the use of the plaintiff; It does not govern 
cases where the suit is really one for account and it is sought to recover 
from the defendant not only the money which he actually received, but 
ilso moneys which he ought to have received but failed to receive for 
his default— Subba f?<20 v Rama Rao. 40 Mad 291 (293). Such a suit 
is governed by Article 120. 

It is net necessary to prove that defendant intended to receive 
the money for the use of the plainug-, whether he intended to receive the 
money on behalf of the plaintiff or he intended to appropriate it to his 
own use, this Article applies alt the same if the money actually belongs 
to the plaintiff— Durga Dcvi v. Ram Nath. 85 P.R. 1919, 52 I.C. 580- 
Lachmi v. DftanuWftari, 17 I.C 351 (352); Harihar v Syed Mohamed' 

1 P.L.J. 374 (375), 20 C.W.N. 933, 37 I.C. 30. 

This Article would apply to a suit brought by the plaintiff to recovei ' 
from the defendant the money received by the latter to the plaintiffs use 
even though at the time when the defendant realised the money a suii 
by the plaintiff to recover the money from the person originally liable 
would have been barred by limitation— AloAob/r Rratad v. Parsandi 4« 
All. 410, 21 A.L.J 345, 74 I.C 939, A I.R 1923 All. 532. 

371. Surplus sale proceeds — A suit for reco\ery of surplut 
proceeds of a sale held (or arrears of revenue wrongfully taken away 
by the defendant comes under this Article— Horibar v Syed Mohamed, 

1 P.LJ. 374 (376); Bhagtvan v. Karam Husatn, 33 All. 708 (726) (F.B)* 
Similarly, this Article governs a suit to recover the surplus proceeds 
of a sale of a patni tenure held for arrears of rent, which were wrongfully 
withdrawn from Court by the defendant— Nirunta v Alul Knzhna. 28 
C.W.N 1009, A I R 1925 Cal 67 Just after the purchase of the mort- 
gaged property by the mortgagee, the property was sold for arrears oi 
Government revenue; after payment of the arrears a surplus was left 
with the Collector, who paid it to the defendant, the previous owner- a 
suit by the mortgagee to recover the surplus sale-proceeds from the defen- 
dant was governed by this Article— LacAmi v Dhanukdhari I7 I C 
-351 (Cal) 

But the surplus proceeds of a revenue-sale remaining in the hands 
of the Collector under the statutory provisions of sec 31 of Act XI of 
1859, are not money had and received for the use of the proprietor of 
the estate; and a suit to ^eco^e^ the proceeds from the Colle«or is 
pot-cmed by Article 120 and not by this Article— Secretary of Slate v 
Guru Prosad. 20 Cal 51 F B (overruling Secretary of State v Fazal AU 
18 Cal 234) 

372. Suit to recover share of family properly —If the 

members of the family are separate, a suit by one member to recov-er his 
share of money received by another member is governed by Article 62. 
even though some of the >s left lomt If, hoacrer, tbe fanHy ii 

/oinf. Article 62 cannot ipr^v Thus, ai the separa*,r,’i cf the members 
•cf a lo'nt family, the unrealised debts as well as o'^-er prcTerties ©f'tbe 
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family were left undivided. The debts and the rents of the properties were 
subsequently realised by one or some members of the separated family. 
In a suit brought by the other members for their shares In the moneys 
so realised, it was held that this Article applied and time ran from the 
date of the realisation of the moneys Article 127 cannot apply because 
the family is not joint— Banco Tewari v. Doona Tewari, 24 Cal. 309 [3151^ 
Ramalagu v. Solai. 41 M.LJ. 274, A.I.R. 1921 Mad 283, 69 I.C. 274; 
Arunchah v. Ramasamya, 6 Mad 402 (403); Vaidyanaih if. Aiyasamy, 
32 Mad. 191 (196), Tkakur v. Parlab. 6 AH. 442; Ga/ra/ v. Sadho, 15 

0. C. 397, 16 I.C. 882 (883) But if the family is Joint, Article 62 is 
inapplicable, for until separation one tenant-in-common cannot maintain 
an action for money had and received against his co-tenant, for recovery 
of the money received by the latter in excess of his share, but can only 
bring a suit for account, and the only Article applicable would be Art. 
120, unless an agency can be presumed In which case Article 89 will applv 
—Yerukola v. Yerukola, 45 Mad. 648 (F.B.). 42 M L J. 507, A.I.R. 1922 
Mad. 150 (following Thomas v. Thomas, 1850, 5 Ex. 28’ and Subba Rao 
V. Rama Rao, 40 Mad. 291>; Surai Narain v. Narbada, 4 Luck. 265, MS 

1. C. 99, A.I.R. 1929 Oudh 83 (85), 5 OW.N. 1122. Until there has 
been a separation, one co-sharer cannot claim a share in each individual 
collection, nor can he claim any particular sum at the time of collection, 
from the defendant. Alt that he is entitled to is an account technically 
so called. The Article governing the suit is not therefore Art. 62— 

Rao V. Rama Rao, 40 Mad 291 (295), 32 I.C. 899. Where the family is 
separate, but the whole family property is managed by one member of 
the family, who occupies the position of manager, the family is neverthe- 
less a separate family, and a suit by one of the members to recover his 
share of the money received by the manager (defendant) is governed by 
Art. 62. If however the suit is framed as a suit for recovery of the 
money as well as for partition of the whole moveable and immoveable 
property of the family managed by the defendant. Art. 120 applies — 
Parsotam v. Radka Bai, 37 All. 318 (323). 

It on partition of the joint family property a portion of the family 
property is left joint in the hands of one or some members by a family 
arrangement, the member or members m whose possession it is left will 
be agents of the other members. A suit by the other members for an 
account of such property (moveable) and for recovery of their shares is 
governed by Article 89 and not by Article 62 or 120. Limitation begins 
to run from the date when an account Is demanded and refused, or if 
no demand is made, when the agency Is terminated— Gabu Naroba v. 
Zipru Ramsingh, 45 Bom. 313; Yerukola v. Yerukola, 45 Mad. 648 (ee-l), 
42 ML.J 507, 71 I.C. 177; Kishen Devi v. Bamvari. 10 Lah. L.J. 355, 
A.I.R. 1928 Lah, 688 (689), Ml I.C 635. Even though there was no 
family arrangement, still if after partition one brother was realising the 
outstandings originally due to the loint family, as he had been doing 
before partition, there must be an implied contract of agency betvveen him 
and the other brothers, and a suit by a brother to recover his share of 
the collections would be governed by Art. 89, and not by Art. 62 or 120 



Art. 62 1 


THE INDIAN LIMITATION ACT 


353 


—Bur Chani v. Ganpai, 30 P.L.R. 275, A.l.R. 1929 Lah. 407 (408), 
116 l.C. 327. 

Where a debt due to two brothers jointly was realised before parti- 
tion by one brother, who afterwards fraudulently represented to the other 
brother’s representative at the time of partition that the debt was still 
outstanding, a suit by the latter to recover his share of the money was 
governed by this Article and limitation would run according to section 18 
from the time when the plaintiH was aware of the fraud — Lakshminara- 
samma v. Lakshmammo. 25 MLJ 531, 21 l.C 394. 

373. Suil against ex-asenl A suit by the plaintiff against 
his ex-agent for money realised by the latter after the termination of 
the agency falls under this Article — Hansrai v Raini, 13 A L.J 494, 
29 l.C 986 The plaintiffs were the proprietors of a bnck-making 
business at Muttra, where the defendant was employed as their agent 
The defendant, however, In course of time started a bnck-making busi- 
ness of his own at Brindaban close to Muttra, and all orders for bricks 
arriving at the plaintiffs’ 6rm at Muttra were forwarded to and executed 
by the defendant's own firm at Brindaban. Thereupon the plaintiffs 
dismissed the defendant, and more than three years after, brought a suit 
against him to recover the profits made by the defendant from his brick 
business. It was held that the proflts which the defendant made In his 
own Arm out of the plaintiffs' Arm in the manner mentioned above, and 
which he was bound in his capacity as agent to pay over to his employers, 
must be regarded as money had and received for the use of the principal ; 
the suit was therefore barred under Art. 62 As this cause of action 
arises out of mixed consideration the suit may come within Art. 90; 
but even applying that Anicle, the suit is also barred, as the plaintiffs 
had knowledge of the defendant’s misconduct more than three years before 
suit -Puran Mai v Ford. 41 All. 635. 17 A.L j 805, 52 l.C. 373 

374. Suit for refund of consideration money — Where 
the considerstion failed o5 tniho. the transaction being in its inception 
fold, the suit is governed by this Article and not by Article 97 which 
deals with suits for refund of money paid upon an "erisfin^ considera- 
tion which a/fen»-ardj fails" — Bufa Bam v Curdas. 44 P R 1918, 46 
I C. 26; Ardeshir v. Vaicsingh, 25 Bom 593, BasiW Reddi v Talta- 
pragada, 35 Mad 39; Wcstropp v So/omon. I D & L 122; Hunt v 
Silk, 5 East. 449; flfaeJihurn v Smiffi, 2 Ex 783 If there never uas 
any eonsideration for the sale, then the pnee paid by the purchaser was 
money had and received to his use, and Art. 62 «ould appl>— Hanumjn 
V. Hanuman, 19 Cal 123 (126) (PC) Thus, a contract of sale negotiated 
by a minor (the minor having settled the terms, paid consideration and 
received the sale-deed) Is void ah iiufio A suit for refund of the con- 
sideration money Is gosemed by Art 62 and not by Art. 97— .Monn/ La} 
V. Mflian CopjJ. 13 ALJ If®, 27 I C. 733. Where there is a total 
failure of consideration »ith regard to a lease, a suit for refund of the 
consldeniion-money is gowmed by this Article and not by Art. 97— 
Bisa'UnifH T. Sorenirj. 19 C.W.N. 102. 29 l.C 429. When the mort- 
gage being %-oid. the considentlca failed eh iwho a rj't b> the mortgagee 

L. 23 
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10 claim repayment of money advanced lo the mortgagor is a suit for 
money had and received, and Is governed not by Art. 97 but by this 
Article — Bai Ditvalc v. Umeibhai, 40 Bom 614, 36 I.C. 564, 18 Bom. 
L.R. 773; faverbhai v Gordhan, 39 Bom. 358, 28 I.C. 442. Similarly, 
a suit by a lessee for a refund of part of the premium paid for a lease, 
proportional to the portion of the land of which possession could not be 
obtained by him, it having been previously leased out by the lessor to 
another, is governed by this Article, and not by Article 97 because the 
consideration failed ab initio In regard to that portion of the land — 
Mahomed Ayub v. Elahi Baksh, 49 I.C 258 (Cal.). 

But where the sate was valid at its date and the purchaser took 
possession but subsequently a judgment-creditor of the vendor sought, to 
execute his decree against the lands and ultimately ejected the purchaser, 
a suit by the purchaser to recover the purchase-money is governed by 
Article 97 and not by this Article, because the sale being valid at its 
date the consideration did not fail ab initio, but is subsequently failed 
by reason of dispossession— Fcnfcalanarasimhulu v. Peramma, 18 Mad. 
173. Where a sale by a member of a joint Hindu family governed by 
the Mithila lav vent off on obiection being taken by the other cO'Sharers 
when the purchaNr attempted to take possession, the sale v’as voidable 
and not void, and a suit by the purchaser for recovery of money paid 
by him is governed by Article 97 (not by Art 62) because there was 
an “existing consideration which subsequently failed" by reason of the 
purchaser not getting possession — flanuman v. Hanuman, 19 Cal 123 
(126) (P.C.) Where the plamtiR who had entered into contract with 
the defendant for the sale of certain property and paid earnest money, 
sued the defendant for speciRc performance of the contract, but the suit 
was dismissed, whereupon he again sued the defendant for the return 
of the earnest money, held that the present suit was governed by Art. 97 
and not by Art. 62, because the consideration had not failed ab mitio, 
but had failed subsequently by reason of the dismissal of the previous 
suit for speciRc performance — Atunni v. Kunwar Kamta, 45 AH. 378 (379), 
21 A.LJ 265, A.I.R. 1923 All. 321. A suit by the purchaser to recover 
a portion of the purchase-money on account of the vendor’s failure to 
give possession of a portion of the lands sold, by reason of the vendor's 
not having any title to that portion, is governed by Article 97 and not 
by this Article, the sale being voidable only and not void — Tulsiram v. 
Murlidhar, 26 Bom. 750. Where the wndor sold the property in good 
faith believing it to be his own, and the vendee obtained possession but 
was subsequently ousted by the true owner, it was held that although 
the sale was void ab intUo, still as there was good faith on the part 
of the vendor there was good consideration so long as the vendee 
remained in possession. A suit for refund of the purchase-money is 
governed by Article 97 and not by this Article — Narsing v. Pachu, 37 
Bom. 538, 20 I.C. 254. According to the current of recent decisions, 
however, all these suits fall under Art. 116 and not under Art. 97. See 
Note 436 under Art. 97. Where a pafni laluq was sold for arrears of 
Tent, but the sale was reversed on 24th August 1905 by reason of the 
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Zemindar’s (who brought the taluq to sale) not having the right to make 
the sale, and the decree reversing the sale was affirmed on appeal on 
3rd August 1606, a suit brought by the purchaser in September 1908 
against the Zemindar to recover so much of the puTChase*money as the 
latter had received. Is really a suit for money had and received by the 
defendant to the plaintiR’s use, within the meaning of Art. 62 and not 
a suit under Article 97, because the Zemindar not having the right to 
bring the taluq to sale, the sale was void ab inilio, and there was no 
“existing consideration" for it. The suit was time-barred, as time ran 
from the date of the sale. Even assuming (but not holding it to be 
correct) that the suit was one under Article 97, time ran from August 
1905, and the suit was likewise barred— /uscnrn Boid v Prithi Chand. 
46 Cal. 670 (P.C), 23 C.W.N. 721, 50 I.C. 444 

375. Suit by one heir for money received by another : 
—The plaintiR claimed as an heir to N deceased a moiety of monies 
which at the time of N's death were deposited with a banker, and which 
the defendant, the other heir of N, had wholly received from such 
banker; the suit was governed by this Article— Kundun v. Bensi, 3 All 
170 A suit by persons entitled to a portion of the money left by the 
deceased against the holder of a succession certifleate who has received 
the whole amount Is governed Tiy this Article— Na/munnissa v. Amtna, 
38 All 188; Amina v. Naimanmssa, J1 All 233, 13 A.L.J 255, 27 
I C. 712 Xi'here one of two brothers obtained a succession certificate 
in respect of certain debt due to iheir deceased uncle, and realised some 
money on the strength of the certificate, a suit brought by the widow 
of the other brother, who died after the certificate was obtained, for an 
account of all sums received by the defendant as holder of the certificate 
and for recovery of her husband’s share, would fall under this Article— 
Abdul Ghaffar v. Nurjahan Begum, 37 All 434, Ahidanntssa v Uuf AH. 
50 Cal 610, 27 CWN 941. 74 1C lOlO 

376. Aisignmeitt of debt : — Where the plaintiff assigned a 
mortgage-debt to the defendant, and the latter under colour of the assign- 
ment received money from the mortgagor, but the assignment was 
subsequently declared void, a suit by the plaintiff to recover from (he 
defendant the amount received by the lancr from the mongagor fell under 
this Article— Shanrnagj v Gonndaiamt. 30 Mad 459. Where a mortgagee 
assigned the mortgage for consideration, and afterwards received the 
mortgage-nwney from the mortgagor, a suit by the tssigrvee to recover the 
money from the assignor (mortgagee) fell under this Article — Srtranula v 
Chenna, 25 Mad 396 See this case cited under Art 97 Certain 
G P. Notes standing in the name of A was assigned to B, and were 
afterwards attached in execution of a decree obtained by A’s cred.icrs 
against A. B after vainly ob)eeiing to the anachment brought a suit 
against A and the decrceholders, to establish his nght to the Notes, and 
was successful In that suit While it was pend-ag, A realised in*cre$t on 
the Notes In a suit by B to recover the Interest so realised, ficLf that 
this Anicle ipfhed-Cfcc-J Alaf t. &nsar. 36 P R. 1913, 17 I.C 311. 
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377. Compensalion money t— A suit against the tenant by the- 
landlord to recover his share o! compensation money awarded by Govern- 
ment and withdrawn by the tenant who falsely represented himself to be 
the real owner, fails under Art. 62 or Art. 120— Khclter v. Dinendra, 
3 C.W.N. 202. But where at the time when the defendant (lessee) drew 
out the compensation money, the plalntiR had not yet established his title 
to the property acquired by Government but did it subsequently, the money 
when taken out by the defendant could not be said to have been received 
for the plaintiff’s use, and consequently a suit by the plaintiff to recover 
the money from the defendant after he established his title to it does not 
fall under this Article but under Article 120 — Nund ImI v. AIccr Aboo, 

5 Cal. 597; Krisfinon v. Pcrachan. 15 Mad. 382. 

378. Other suits .—Where there is a mortgage-decree, a payment 
made out of Court after the preliminary decree and before the final decree 
should he brought into account when the final decree fs passed (Silal v. 
Baijnaih, 44 All. 668). But If this Is not done, that money becomes money 
in the hands of the mortgagee to the use of the mortgagor— AJafthab Alt 
V. Md. Husain, 50 All ill, 25 A.L.J. 823. A.l R 1927 All. 710 (711), 
104 I.C. 419. A suit by the plaintiff for recovery of monev received by 
the defendant, his co-mortgagee, In satisfaction of a mortgage in which 
both were interested, though the deed stood in the name of the defendant 
alone, is a suit governed by this Article — Mahomed Wahtb v Mahomed 
Ameer, 32 Cal. 527. Money deposited by the plaintiff with the defendant 
as part security for the due performance o! the terms of a lease in case it 
should be granted to the plaintiff, may be recovered from the defendant as 
money received to the use of the plaintiff, when negotiations for the lease 
subsequently fall through — Johury v. Thakur Nath, 5 Cal. 830 

Before the present amendment of sec 10, a shebait of an idol was not 
treated as a trustee under that section; whatever sum he received for 
and on behalf of the idol was treated only as sums received to the use of 
the Idol, and a suit to recover the money so received was held to be 
governed by this Article— /oisfh Madhu Acharyaji v. Thakur Sn Cat 
Ashram, 50 All. 265, 25 A.L.J. 1047, A.I.R. 1928 All. 134; Rangacharytt 
V. Ramanacharya, 27 A.L.J. 229, 114 I.C. 734. But this is no longer 
good law m view of the recent amendment of sec. 10. 

A suit for money received by the pleader of the plaintiffs out of Court 
for their use is governed by this Article— Rflmftari v. Rohini, 35 CLJ 
330, A.r.R. 1922 Cal 499 A suit to recover money paid by the plaintiff 
to the defendant by mistake In excess of the amount legally due is 
governed by Article 96 which spedally provides for the case, rather than 
Article 62— Tofa Lai v. Moinuddtn. 4 Pat. 448, 93 1 C 129, A.l R. 1925 
Pat. 765. A suit for the recovery of money fraudulently obtained by 
the defendant In collusion with a third party is a suit for money received 
by the defendant for the plaintiff’s use and governed by this Article— 
ffjg/iurnani V. Nilmoni Dco, 2 Cal 393 A suit for recovery of rent 
received by a joint lessor faffs under this Article— Gopaf Rao v. Ambabai, 
16 N.L.R. 183, 59 I.C. 455. A suit by the real claimant against a 
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benamidar in «h(»e name • bond stood and «ho had realised the money 
due upn it, is co\ ertwd by this Ankle — Sund Jr v. Fakir, 25 All C2 ; 
^uhbjnnj v. A'unhflnnfl. 30 Mad 29S; Sarayanna v. Rjfigjsjmi. 1015 
M V N 215. 28 I.C. ■495. 

An attachlRC creditor is not entitled to the sale proceeds as against 
the holder of a decree charging the lands attached, on the ground of the 
priority of his attachemcnl, if the charge had been created prior to the 
attachment. Vhere In such a case the Court had wrongly ordered the 
holder of the decree charging the lands to refund to the attaching creditor 
the sale proceeds paid to hint, and he brought a suit to recover the money 
by the establishment of his prior right to the same, and to cancel the order 
of the Court compelling him to refund the money, as it was made with- 
out jurisdiction, hefi (by the majority of the Full Bench) that the suit 
Tell under this Article, (but the other two Judges were of opinion that 
Art. 120 applied)— Ram Kishen v. Oftarani, I AD. 333 (F.B.). “It is very 
doubtful whether the decision of the majority of the Full Bench In this 
case is correct, as the money In this case was paid under an order of a 
Court which was still In existence at the time of the suif'-^Starling, 
5th Edn., p. 255. 

One 6. & Co. were the managing agents of two companies J, & Co. 
and U. & Co. which did business other than money>1endIng or banking 
business. .The money of ]. & Co. was employed by B. & Co. to continue 
the business of U. & Co. of which the directors of either company were 
Ignorant Hetd that U. & Co. Is liable for the money so employed, cither 
for having received the money through their agents rightfully and applied 
to their purpose, or for having received it wrongfully by secret end 
deceitful misapplication by their agents. In the latter case, the money Is 
recoverable as money had and received to the use of the true owner, and 
lime begins to run from the date of actual payment — Upper India Rice 
Afills V. Jaunpur Sugar Faelory. 49 All. 520 (F.B.), 101 I.C. 224, A.l.R. 
1927 All. 161, overruling Jaunpur Sugar Factory v. U. 1. Rice Mills, 
A.l.R, 1927 All. 173, 98 I.a 1010. 

Money paid under a void authority or under a void Judgment' to a 
' person not entitled to receive It can be recovered from him by the rightful 
owner in an action for money had and received — Rom Narain v. Brif 
Banke, 39 All. 322 (331). \(^here in execution of a decree a certain debt 
is attached and the amount of the debt is paid by the debtor into Court and 
received by the decree-holder, a suit by the claimant of the debt against 
the decree-holder is governed by Art. 62 or 120 — yelfammol v. Ayyappa. 
38 Mad. 978. In execution of a decree against A, certain money due 
to A was attached. Before that date, A had transferred his property to B 
and the money was legally due to B The debtor of A paid the money 
to the bailifT, who deposited it into Court, and It was paid to A's decree- 
holder. Subsequently B brought a suit for the recovery of the money 
within three years of the date when it was paid. Held that this Article 
governed the suit and not Art. 29, sinoe the suit was one for money 
had and received for the piaiotiS’s use — Naidar v. Con^, 38 AO. 676. 
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A decree held by the plaintiff was sold In execution of a decree against 
him. The auction-purchaser realised the amount of the decree he 
purchased; but subsequently the sale* was set aside. The plaintiff sued 
the auction purchaser for the recovery of the money realised by him 
under the decree; held that the suit was not one for damages, but was- 
one for money payable by the defendant for money received by the 
defendant to the plaintiff's use, and fell under this Article — Bhawani v. 
Rikhi Ram, 2 All. 354. Where a mortgaged property was sold for arrears 
of revenue and the surplus sale-proceeds were withdrawn by the mortgagor 
from the CoUectorate, a sutt by the mortgagee to recover his mortgage- 
money out of the sale-proceeds Is governed by eilher Article 132 or 120, 
but not by Article 62 or 97 — Komala Kanta v. Abdul Barkat, 27 Cal. 180. 

A suit by the plaintiff to recover his share of a Government allowance 
received by the defendant is subject to the limitation of three years under 
this Article — Chamanlal v Bapubai, 22 Bom. 669; Baoji v Bala, IS Bom- 
135 Where a Municipal Board has assessed taxes on plaintiff’s goods at 
a higher rate than that sanctioned by the Government, a suit for refund 
of the amount realised over and above the sanctioned rate would fall under 
this Article— Ra/putana Ala/awa Ratiway Stores v. Ajmere Mumcipal 
Board. 32 All. 491. Where the price of a consignment of goods was paid 
by the plaintiff in advance on ISih November, but when the goods were 
delivered on 22nd November, cenaln of the goods were found missing, 
and then the plaintiff sued for recovery of the sum overpaid, held that 
limitation ran from the failure of consideration i.e., 22nd November, 
the date when the short'«delivery took place, and not from 15th November, 
the date when defendant received the money— 'Afuf Krisio v. Lyon, 14 Cal. 
457 (460). But It Is curious that in this case the Judges held that An. 62’ 
was applicable while they computed the period of limitation from the 
date of “failure of consideration" using the language of Article 97. 

A suit to recover money under section 73 (2) C. P. Code, on the 
ground that the plaintiff and not the defendant was entitled to receive the 
same in proceedings In execution of a decree for rateable distribution, is 
governed by Art. 62, and not by An. 120, the cause of action arising orr 
the date of the wrongful payment to the defendant — Bai/nath v Ramadoss. 
39 Mad. 62; Vishnu v. Achut, 15 Bom. 438. 

Disputes having arisen between the heirs of one G, deceased, the 
defendant was appointed to sell his stock-in-trade and pay up the creditors 
pending certain arbitration proceedings. The defendant sold certain pro- 
perty and paid up certain debts The arbitration proceedings fell through. 
In a suh brought by G's sister for recovery of her share, held that this 
Article applied — Masihuddin v Imtiaianissa, 37 All. 40. On a dispute 
between owners of contiguous properties, some lands were attached under 
section 146 of the Criminal Procedure Code and the income was deposited 
in the collectorate. Thereupon several suits were instituted by the 
defendant (one of the owners) for the establishment of his right and the 
dispute was then compromised. In the meantime, the defendant withdrew 
a portion of the money alleging that It represented his share of the profits. 
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mhercujyjn the other o»ner »ucd him for the rcco\cry of that money on 
the cround that the lands attached belon]^ to him. Held that the suit 
VIS not Rovcmed by article 62. The defendant «hen he withdrew 
the money from the coUeetorate took the money as owner, and had pood 
reason for beltevin;; at the time that the money was really his; it could not 
therefore be said by any process of reaconiOR that the defendant received 
the money for the u<e of the plaintiff. The suit fell under Anicle 120 — 
Ananfrom v. Hen Chandra. 50 Cal 475. 72 I.C IWl. A.I.R. ID23 Cal. 
379. XChere an association not havinc been registered, the members 
bfoucht a suit SRainsl the promoter for repayment of their subscriptions by 
convertinR the property of the association into cash, field that the suit was 
not Rovemed by An C2, because the money <sub«cript{on| uhen it was 
received by the promoter was not received by him for the plamiifTs' use, 
but was received for other specific purposes (Wa to start a business), and 
became payable to the plaintiffs to the extent to »hlch it is payable (after 
paying oft all debts), by reason of happening of subsequent events, viz. 
failure to register the pannership as a company. The suit is, though not 
in form, in substance a suit for an account, governed by the residuary 
Article 120-U Sein v. U Phya, 7 Rang. 540. A.I.R. 1930 Rang 21 
(2S, 27). 120 I.C. ©02. A debt doe to K from B was attached before 
judgment In a suit by V. K was thereafter adjudged an insolvent. The 
attached debt was paid into Court and the Official Receiver of K’s estate 
claimed the money and applied to the Court for the payment of the 
money to him and not to V. by virtue to sec 34 of the Prov. Ins. Act 
(1007) The application was dismissed and the amount was paid to V 
The Official Receiver then filed a suit to recover the money from V. 
Held that this Article applied and not Article 11 — Official Receiver v. 
Veeraraghavan, 45 Mad 70 (see this case cited under Article- 11) 

63. — For money pay- Three When the interest be- 
able for interest years. comes due. 

upon money due 
from the defen- 
dant to the plain- 
tiff. 

379. A suit by the depositor against a banker for the difference 
between the higher rate of interest claimed by him and the lower rate paid 
by the banker Is governed by this Artide — Naicundi v Balakishen, 3 All 
328. This Article applies where the interest is actually payable If 
in a thavanai transaction money is deposited with the understanding that 
at the end of each thavanai period (he interest for that period is not to be 
paid but IS to be added to the principal, and both are to be treated as 
a fresh deposit, a suit to recover principal and interest is governed by 
Article 60. The claim as to interest will not be treated as falling under 
Article 63 — Narayanan v Suppia Chelty. 43 Mad 629, 28 M L.J. 417. 

Vt'here a mortgagee, not being entitled to claim post diem interest as 
such under the mortgage, claims such interest by way of damages for the 
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non-payment of the mortgage-money, such a claim is governed by Article 
1 16 of the Limitation Act — Mathura v. Narindar, 19 All. 39 (P.C). See 
also Gadri v. Bhubaneswari, 19 Cal. 19, and Mali v. Ramhari, 24 Cal. 
699 (F.B.) cited under Art. 116 

64. — For money pay- Three When the accounts are 
able to the plain- years. stated in writing 
signed by the defend- 
ant or his agent duly 
authorised in this be- 
half, unless where 
the debt is, by a 
simultaneous agree- 
ment in writing 
signed as aforesaid, 
made payable at a 
future time, and then 
when that time 
arrives. 

380. Account stated An account is said to be stated only 
when there have been reciprocal demands between the parties and Ihe 
balance struck then becomes the consideration for the discharge on either 
side. Such an account stated amounts to a new contract and is a sub- 
stantive cause of action— fsftar Das v. Harkishan. 1916 P.W.R. 148, 35 
I.C. 577 A mere statement of the balance which is due on a particular 
date cannot be called an account staled within this Article An account 
stated is a transaction in which several cross items are set off one against 
the other and the balance is struck in favour of one of the -parties. In 
such a case, the law implies a new promise by the other party to pay the 
balance in consideration not merely of past debts, but also of the extin- 
guishment of the old debts on each side, and hence it is not necessary 
that the balance should be struck within the period of limitation applicable 
to any of the items in the account— S'ura/ v. Bourke, 5 P.L.J. 371 (372), 
following Hargopal v. Abdul, 9 B.H.C.R 429. In other words, an 
account stated, signed by the defendant, will be the basis of a suit, even 
though at the date of the statement some of the items adjusted are barred 
by the ordinary rule of limitation 

The bare striking of a balance consisting largely of barred debts In 
the defendant’s account b«>k in the plaintiff's handwriting which is not 
signed by the defendant and which does not contain words acknowledging 
liability by the defendant or stating account on his behalf, Is neither an 
acknowledgment under sec. 19, nor an account stated under Art. 64, nor a 
promise to pay under sec. 25 (3) of the Contract Act — Culzan Mai v. 
Kisban Chand, 132 P.R 1907. 


tiff for money 
found to be due 
from the defend- 
ant to the plaintiff 
on accounts stated 
between them. 
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In sn tccoum stated it is nectssary that there should have been 
reciprocal demands betuccn the ‘nierefore shen a sum of money 

-vas deposited «!ih the defendant's Rrm, and Ion;* after a suit for the 
monev vas barred by limitation, a balance «bs struck caiculatins the 
amount of interest and principal, and «as signed by the ijcfendant, ac* 
kno«1edsinfi the same to be “due for balance of old account," it «3S 
held that the transaction did not amount to an account stated as there 
was no reciprocal demand, but was only an acknowledgment, which, as 
the suit had then long been barred by limitation, was of no avail— 
Nafianibai v A’atfiu, 7 Bom 414 Vhere there arc no cross demands 
to be set off ajtainst each other, but the account consists merely of debts 
on one side of the account and payments made by the debtor on the 
other side, the account is not mutual Hence a mere acknowledgment 
signed by the debtor showing a balance standing against him on such an 
account is not an account stated So. a khata consisting of one item on 
one side only and bearing the mark of the debtor, is merely an acknowledg- 
ment and not an account stated— Tnbhovcn v Amina, 9 Bom 516 
Where the defendant after having examined the acounts acknowledged 
the balance due by him and signed the entry of the same in the defen- 
-dant’s account-book, it was held that the acknowledgment being a mere 
acknowledgment of a balance struck, and the account not mutual, there 
was neither an account stated to which An. 64 applied, nor an evidence 
of a new contract which could be the basis of a suit — Gongo v. J?atn 
Vayal, 23 All 502, Shenker v Mukta, 22 Bom 513. Chitbos having 
no reciprocal debts and credits but consisting of only one-sided debts all 
of which were taken by the defendants from the plaintiff cannot be said 
to be accounts stated Each of the items is a separate debt in itself 
and each of them will be barred in different dates— Dcora; v. Jndrasan, 
8 Pat 706, A I.R 1929 Pat 258 (260). The sinking of a balance in an 
•account, the items of which are all on one side, does not amount to an 
account stated — Jaman v Nand Lai, 15 All. 1 

In other words, where the account is not mutual, an acknowlecigment 
by the debtor in the account-book ol his creditor, is not an account 
etated within the meaning of this Article. If it were, then the provisions 
■of sec. 19 (which requires the acknowledgment to be made before the 
expiry of the period of limitation of the suit) may be evaded, for it would 
be unnecessary to inquire whether the acknowledgment was made before 
the expiry ol the period Therefore Jn cases where the account ts not 
mutual, Article 64 must be read with sec. 19, and this Article would be 
inapplicable except where at the lime of stating the account all the several 
Items of the account were unaffected by limitation See U. N Mitra, 
5th Edn , p 953, Rustomji, 3rd Ed , p. 343 This is the gist of the rulings 
cited above But the Calcutta High Court has in a Full Bench case 
assumed that Art. 64 applied to accounts stated, even if there were no 
reciprocal or cross demands — Dukfii v Mahomed, 10 Cal 284 (F.B ) 
The same opinion was expressed In a Madras case — Manjunalha v. 
Devamma, 26 Alad. 186. So also, according to the Lahore High Court, 
In a case of accounts staled, it is unnecessary to decide whether there 
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were reciprocal demands between the parties. Such a question arise? 
under Art. 85 and not under Art. 64. If the accounts have been adtusted 
and the balance struck, and the statement of account has been examined 
and accepted by the defendant, and signed by him, the requirements of 
Art. 64 are complied with. The acceptance of the account amounts to 
an acknowledgment of liability, and according to the Privy Council ruling 
in Mamram v. Seth Rapchand (33 Cal 1047) an unconditional acknowledg- 
ment always implies a promise to pay and can form the basis of a suit — 
Kaban Chand v. Dayeram, 10 Lah. 745, 115 1 C. 764, A.I.R. 1929 Lah. 
263 (264); see also Fateh Mahomed v. Ganga, 10 Lah. 748. A.I.R. 1929 
Lah. 264, 115 I.C 853; Dalip Singh v. Jawahir, A.I.R. '1921 Lah. 421 
(422), 116 I.C. 464. In these three cases it has been said that the 
contrary view taken in Shankar v. Mukta. 22 Bom 513 and Pala Mai 
V Talla Ram, 119 P.R. 1908, (where it was laid down that a striking 
of balance by the defendant merely amounted to an acknowIedgm''nt of 
liability and not a promise to pay so as to constitute the basis of a suit) 
must be deemed as overruled by the above Privy Council case (33 Cal. 
1047) See also Chumlal v. Lxman. 46 Bom. 24 (28). A I.R 1922 Bom 
183, where 22 Bom. 513 Is held to be no longer good law Where in 
consequence of default in the payment of rent, an adjustment of account 
was entered into between the landlord and the tenant, and a balance found 
to be )!ue from the tenant, it was held that an action to recover such 
balance with interest was not a suit for arrears of rent, but one for the 
recovery of money on account stated governed by the provisions of this 
Article — Dolee v. Goor, 24 W.R. 218 Where money is placed on deposit 
with another person, who after some time submits accounts showing a 
credit balance in hand, the transaction 1$ really a deposit (Art. 60) end the 
statement of accounts will not alter its nature and bring the case under 
the present Article— ixtMrus v Krishna Chunder, 28 Cal 393. The 
parties who were partners In certain business had gone into the accounts 
of the partnership and as a result of the scrutiny an entry was made in 
the plaintiff’s bahi signed by the defendant, which ran as follows : — "After 
the scrutiny of the accounts of this firm I have struck a debit balance 
against me of Rs. 4017 on account of losses and advances of every kind.”' 
The plaintiR sued the defendant for recovery of the sum on the basis 
of the entry. Held that the entry being an account stated between the 
panics, the suit was governed by Amcle 64 and not by Art. 106— Nand 
Lai V. Pariab Singh, 3 Lah 326. A I.R 1922 Lah. 425, 69 I.C. 502; 
/ai Ram Singh v. Sardan Mai. 29 P L.R. 219, 1C3 I C 600, A I R. 1928 
Lah. 459 (460). In a suit by a commission agent, if it is found that the 
accounts were stated and balance struck, the proper Article applicable 
IS Art. 64 and not An. S5—Karam Chand v. Dayanand. A.I.R 1928 Lah 
in (52). 100 I.C. 874. 

Where accounts have been taken from the agent and adjusted and a 
specific sum has been found due from the agent to the principal, the 
latter becomes entitled to sue forthwith for recovery of that money A suit 
to recover the money is governed by Article 64 or 115, and not by 
Anicle 89 because that Article refers to a suit in which accounts have to 
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be taicn and not a suit uhcrt an account ftas been rendered—Kaho 
Pmhad V. Sawan Alai. 25 C L J. 335. 40 I.C. 350. 

381. “.Signed'* J — This Article does not apply unless the account 
«sted Is in writlnR and signed by the defendant— Dulfti v. Mahomerf. 10 
OI. 2S4 F.B. (ovemiling Shatlh Akbar v Shaikh Khan, 7 Cal. 250); 
AlBnigappa v. rjapurl. 32 M.L.J. 536, 38 I.C. 227; TAafcuo'a v. Shco 
Singh, 2 All 872; Zuf/tlar Nussain v. Alunna Lai, 3 All. 148 (F.R.). 
An account stated uhich Is signed by one of several partners Is binding 
on all — Alan/unalAa v Oet'amind. 26 Mad 186. See sec. 251, Contract 
Act. II the account is not signed as required by this Article, the plamiilT 
can only succeed In respect of such items as are Within the ordinary 
period limitation — Thakuryo v. Sheo Stngh. 2 All 872. 

Slarlmg point o/ limifafio/i — The period of limitation runs when the 
accounts are stated and balance struck But if the balarce becomes an 
item in a new account, that is, if after an account stated the bshince 
appearing due on it to either of the parties is not paid but is afterwards 
throam Into a new account between the same parties, it passes out of 
the operation of the statute of limitation— Farnngfon v. Lee. (16771 
I Mod, 270. 

65. — For compensation Three When the time specified 
for breach of a years. arrives or the contin- 
promise to do any- gency happens, 

thing at a specified 
time or upon the 
happening of a 
specified contin- 
gency. 

382. Cases : — A verbally became surety upon a bond executed 
by B for re-payment in May 1872, to the plaintiff, of certain advances, 
promising, “il B does not pay eventually (shesh porjunto) I will ” 
Default was made, and in Apnl 1878 the plaintiff flied a suit against both 
B and A, which was clearly barred against B It was held that the words 
"shesh porfunlo” could not be taken as limited to the time specified in the 
bond, and that the lower Court, in order to determine whether the suit 
was barred against A, must And upon the evidence when a demand was 
made upon him for payment, and then apply this Article — Bishumber v 
Hungsficsftur. 4 C L.R 34 In case of a promissory note payable on 
demand, the cause of action against the surety arises on the same date on 
which It arises against the prindpal debtor, viz. the date of the pro-note 
The surety is not entitled to any further notice — Droiendra Kishore v. 
Hindusthan Co-operative Insurance Society, 44 Cal 978, 21 C W N 482 ; 
Raja Srecnath v. Raja Peary Mohan. 21 C W.N. 479, 39 1 C 205. Where 
a deed of further charge provided that without payment of money due 
under it the mortgagor will not be entitled to redeem the property mort- 
gaged, and the mortgagor paid off the mortgage amount without paying 
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the further charge, held that a suit for recovery of'the further charge fell 
under Art. 65, and time ran from the date of redemption of the principal 
mortgage — Brahmajit v. Dwaraka, 3 O.V7.N. 976, A I.R. 1927 Oudh 53 
Where a bond executed by the defendants contained a covenant that money 
would be paid either on a certain dare, or in the event of default, on the 
date when a certain mortgage (executed by the defendants in favour of 
the plaintiR) would be redeemed, it was held that the cause of action for 
a suit to recover money due under the bond arose when the mortgage 
was redeemed without satisfying the bond — Mahablr v. Durbijai, 8 A.L.J. 
233, 9 I C. 482, Where there was an agreement by the vendor to refund 
purchase-money in case of land proving deficient, and the land actually 
proved deficient, a suit for refund of the purchase-money was a suit 
governed by this Article; if the sale-deed was registered, by Art. 116 — 
Kishen v. Kinlock, 3 Ail 712. The defendants sold by registered sale 
deed their shares in certain land to the plaintiff and had agreed that if the 
land sold should not fall to their share in the partition proceedings which 
were then pending, they would pay compensation. TTie vendors were 
allotted at partition a less area than the area sold to the plaintiff, and 
compensation was claimed accordingly. Held that the suit fell under this 
Article read with Article 116, and lime ran from the date of the order 
of the Revenue Officer passed m the partition proceedings— Rafcftan Din 
V. Hassan Din, 72 l.C. 897, A.I.R. 1923 Lah. 23 A suit by the mortgagor 
against the mortgagee to recover the balance of the consideration payable 
by the latter to the former together with damages for non-payment of the 
amount in time is a suit governed by Article 65 read with Article 116 
(the mortgage being registered)— Naubaf v. Indar, 13 All 200 (204). 
When gram is advanced to the defendant on a contract that it should be 
repaid in kind, a suit against the defendant for compensation for not 
having fulfilled the promise falls under Article 65 or 115, but not under 
Art. 52 or 120 Article 52 refers only to those cases in which the contract 
is to pay for the price of the goods in money and not in kind — fild. Dm 
V. Sohan Singh, 4 Lah L.J. 268, 65 l.C. 691, A.I.R. 1922 Lah. 271; 
Alcngfta Ram v. Hesso, 41 P.R. 1918, 49 l.C. 231 ; Labh Smgh v. 
Rur Chand, 4 Lah L J. 64, A.I.R. 1932 Lah. 122. Where the promisor 
before the arrival of the specified time intimates his intention of not 
performing his promise, still limitation will not commence to run until the 
specified time arrives — Mansuk Das v. Rangayya, 1 M.H.C.R. 162. 

66. — On a single bond T*hree The day so specified, 
vvhere a day is years, 
specified for pay- 
ment. 

383. Single bond : — “A bond merely for the payment of a 
certain sum of money without any condition in or annexed to it is called 
a simple or single bond. The lem ‘single bond’ is sometimes used to 
signify a bond given by one obligor as distinguished from one given by 
two or more” — Halsbury's Law of England, Vol. HI, p. 80. In Ntkal 
Chand V. Khuda Baksh. 76 l.C. ISO. A.I.R. 1934 Lah. 534, a bond 
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etecuicd by t»o person* (ii’: . princlral debtor and rurety) mar held to be 
a single bond under this Article. The ««rfe<*ion 'a'rglc bond* means .s 
bill Of m-ritten engacement for the f-aytncnt cl money, mithmit altemativc 
condition or a r^oa'^Y attached— ijjrftnan v Kesri. 4 All. 3; Gurditlj 
Alai V. Pal Sifijli, 26 P.R 181>2; ffarilal v T/iamnan, 26 O C 121, 70 
l.C. 85, A.l.R. 1D23 Oudh 19. 

Where In a debt-bond the debtor stipulated that If the principal and 
interest be not paid up at the specified period, the creditor m-outd be at 
liberty to recover the amount by ImtuutinR a suit, "from my moveable 
and immoveable property, my omn milk," it mas held that the language 
m-as too vague to m-arrant the inference of the creation of a mortgige, and 
that the instrument u-as no more than a simple bond to rnhich Art CO 
applied; If such instrument mas reRhteted. Art 116 mould apply— Co//ccfor 
of Etim-ah v. Bcfi Alafiarani, H All 1C2 (104), The liability of the 
surety being co-extensIve m^iih the liability of the principal, a suit on a 
bond executed by the principal debtor and surety, against both of them, 
falls under this Anicle, and limitation runs as regards both from the 
date Rxed for payment— M/Aaf Cfiand v KAuda Baksh (supra) 

It has been observed by the Privy Council that m-here a mortgagee 
sues on a personal covenant contained in the mortgage making the mort- 
gagor responsible for any deRctency in the realisation of the mortgage- 
debt out of the mortgaged properties, the claim is governed by the three 
years' rule of Art. 66, and not by the 12 years’ rule under Article 132 — 
Gencsh Lai v K/ietramoIwn. 53 I.A. 134. 5 Pat 585 (PC.), 31 CW.N 
25 (31), A I.R 1926 P.C. 56, 95 I C 839 But it has been pointed out 
by the Madras High Court (as mrell as by other High Courts) that it is 
not clear whether the mortgage in this Privy Council case was properly 
and validly registered, and it was not necessary for their Lordships to 
decide whether the three years’ rule (Art. 66) or six years’ rule (Art 
116) applied, as the suit was barred m either case, having been brought 
10 years after the date of the mortgage if the mortgage is validly 
registered, the suit on personal covenant would be governed by the six 
years’ rule ol Ait. 116— Chengalomma v. Vccrorogfiava, 55 M.L.J. 506, 
A I.R. 1928 Mad 1124 (1126), 114 IC 340. See Note 483 under 
Art. 116. 

384. Specified dale — ^Where the bond stipulated for payment 
ivifAm In'o years or on certain contingencies, the case was not one under 
this Article as no particular day was specified for payment — Cauri v 
Sur/u, 3 All. 276 But in Naratn v Court Persad, 5 Cal 21, where a 
bond provided that the principal should become due within a certain 
specified time, e.g., within 6 months from the date of execution, it was 
held that the last day of the six months from the date of execution of 
the bond was to be regarded as the “day specified" under this Article, 
and a suit brought within 3 years from that day was not barred. The 
same view has been taken In Gajo Prosai v SAer i4Ii, 15 A.L.J. 313, 
39 l.C. 574; SAum Lai v Tehariya, 18 A L.J 476, 58 l.C. 278. But 
where under a bond power is given to the creditor to demand the whole 
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of the money due under the bond whenever default is madejn payment 
of the interest for any two years consecutiveiy, it is impossible to predicate 
of the bond that there is any certain day ‘specified’ for payment within 
this Article. The bond falls under Art, 80 —Hon Lai v. Tbamman Lai. 
26 O.C. 121, 9 O.L.J 416, A.I.R. 1923 Oudh 19. 

67. — On a single bond. Three The dale of executing 
where no such day years. the bond, 
is specified. 

385. Where a deed provided that if the obligee desired to recover 
his money, he should be at liberty to realise it whenever he wished, it 
was held that for the purpose of limitation, money became due 
immediately upon the execution of the bond— Gj/rj; v. Raghubar, 18 
O.C. 86, 27 I C. 540. If a house is mortgaged, while under attachment, 
the mortgage is void altogether, under sec. 64, C. P. Code, and 8 suit 
to enforce the personal security Is governed by Article 67. Article 97 
does not apply to the case, as the consideration failed ab inHh — Ohulam 
Murtaza v Fazal.llahi. 27 P.L.R. 801, A.I.R. 1927 Lah. 101. 

■ 68. — On a bond subject Three When the condition is 
‘ to a condition. years. broken. 

' 386. A suit against the administrator and his sureties on a bond 

' executed under sec. 78 of the Probate and Administration Act Is governed 
‘by this Article— Rcmanathffn v Rangammal, 17 M.L.T. 61, 27 IC 849l 
\ Ahmed v Fatma. 6 Bur. L.T. 59, 26 I.C. 505. But in Kanti Chandra 
v. .4/1 Nabl. 33 All. 414 (420), 8 A.LJ. 199, 9 I C. 935, and Ko Pu v. 
^ Ma Thein, 12 Bur. L T. 225, 56 I.C. 968, the Judges are of opinion that 
18 suit of an administration bond is governed by Article 120. 

An administration bond Is a bond ‘subject to a condition’ within the 
meaning of this Article, and where the bond contains several conditions, 
and a suit is brought for breach of one of the conditions, it must be 
filed within three years of that breach. The breach of each condition 
gives rise to a separate cause of action, and time begins to run from the 
date of the particular breach giving rise to the suit— Alaung San v. Maang 
Kyaw. 1 Rang 463, 76 I.C. 802, A I R. 1924 Rang. 68 Ordinarily, 
the adminisirstor's work may be sard to be cempfeted when he files his 
final accounts, showing how he has dealt with the estate, and these 
accounts have been accepted by the Court; limitation will then begin to 
run. But it very often happens that there is litigation pending against 
the administrator, and in such a case the administrator (and consequently 
his sureties) cannot be absolved until the close of the litigation. If « 
decree is passed against him in that litigation, he is bound as adminis- 
trator to pay money or deliver property as the case may be, and failure 
In this respect Is a breach of the bond. Limitation runs from the date 
of this breach — Ibid. In cases where the administration bond contains 
successive covenants, each breach gives a separate cause of action; but 
the date of the last breach Is the starting point of limitation in a suit on 
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the bond when the bond Is conditioned on the f'crformsncc of several 
acts, and the oblication to pay Is enforceable till the last of the condi- 
tions has been fullllled— l^amonefftan v. Rancammal, (supra). A bond 
executed by the guardian under sec 31 of the Guardians and Tards Act, 
is a bond ‘subject to a condition* under this Article, the condition of 
the bond being that the guardian shaff render accounts and shalt pay the 
balance found due by him from time to time— Krishna Chcttiar v. 
V'cnlotjfhflfjffllhi. 42 Mad. 302 (300) A suit to recover a penalty 
Imposed under section 165 of the Madras Local Boards Act (V of IR84) 
is governed by this Article — Kundufor Tatuij Docrd v Lakshmi Sarayana, 
n M L.J 537. 

69.^ — On a bill of e^- Three When the bill or note 
change or promts- years. falls due. 
sory note payable 
at a fixed time 
after date. 


387< M, on the 12th October 1855, drew a bill of exchange, pay- 
able three months after date in favour of B. which was accepted by J. 
Before the bill became due. B endorsed it to P, who again endorsed it 
for full value to MB and Co of which firm ML was a partner. MB and 
Co discounted the bill with C who presented it at maturity to J, who 
■dishonoured it- C thereupon sued ML and obtained a decree, which 
ML satisfled. ML thereupon brought the present suit, on the 1 8th 
February 1865, against J, as the acceptor of the bill, for the amount he 
paid under C's decree It was held that the bill was barred, the plain- 
tiff’s cause of aclion having accrued when the bill became payable and 
the acceptor refused to pay — Mohendra v faiab, 14 W R O C 5. 


70. — On a bill of ex- Three When the bill is pre- 
change payable at years. sented. 
sight, or after 
sight, but not at a 
fixed time. 


71. — On a bill of ex- 

change accepted 
payable at a parti- 
cular place. 

72. — On a bill of ex- 

change or promis- 
sory note payable 
at a fixed time 
after sight or after 
demand. 


Three When the bill is pre- 
years. sented at that place. 


Three When the fixed time ex- 
years. pires. 
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73. — On a bill of ex- Three The date of the bill or 
change or promis- years. note, 
sory note payable 
on demand and 
not accompanied 
by any writing res- 
training or post- 
poning the right to 
sue. 

388. The words "on demand" have been used In this Article ifl 
the sense in which they have been inten^reted in English Common Law, 
I e., at once and without demand — Secretary of State v. Radhika Prasad 
BapuH, 46 Mad. 259 (288, 289). A promissory note payable ‘at sight’ is 
a promissory note payable ‘on demand’ and is governed by this Article — 
Dursa Prasad v. Kaltcharan, 40 C.L.J. 84, A.I.R 1924 Cal. 1065. 84 
I C. 475. A promissory note payable at any time within six years on 
demand is not governed by this Article but by Art. IZO—Sanfivi v. Kamo 
Erappa. 6 Mad. 290. But, it is submitted, the case would tall under 
Art. 80, which is the residuary Anicle In respect of promissory notes. 

389. Poslponing right to sue : — Where a promissory note 
was accompanied with a letter in which the debtor stated that he would 
pay the principal and Interest within one year, held that the letter 
amounted to a writing postponing the right to sue within one year, and 
that limitation would not fun till at the expiration of the period mentioned 
in the writing, and the suit was governed by Art. 80, and not by this Article 
— fwala Prasad v. Shama Charan, 42 AH. 55 Where the defendant 
executed a promissory note to the plaintiff payable on demand, and on 
the same date gave a writing to the effect that "ten months’ thavanai 
(time for payment) from the date of the pro-note has been fixed for this 
note,’’ it was held that the pro-note was accompanied with a writing 
postponing the period of payment; consequently Article 73 did not apply 
but Article 80, and time began to run from the expiry of the period 
mentioned in the writing — Annamalai v. Velayuda, 39 Mad. 129 (F.B.) 
overruling Simon v. Hakim Mahomed, 19 Mad 368 and Somasandaram 
V. Narasimha, 29 Mad, 212. A promissory note payable after six months 
whenever the plaintiff shall demand the same, is a promissory note pay- 
able on demand with the right to sue restrained for six months, and 
limitation consequently begins to run on the expiry of the six months 
from its date— /etmnnisia v. Manekfi. 7 B H.C.R. 26. 

74. — On a promissory Three The expiration of the 
note or bond pay- years. first term of payment 
able by instal- as to the part then 

ments. payable; and for the 

other parts, the ex- 
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tive terms of pay- 
ment. 


389A. Where a bond stipulates that the principal amount there- 
under would be back within a Rxed period (e.g 18 years) and the 
entire principal amount is divided Into instalments payable annually and 
provision is also made for payment of interest, the bond is one payable 
by instalments, and as the bond contains no stipulation that if default be 
made in payment of one instalment, the whole sum shall be due, the 
case is governed by Art. 74, and not by Arc 75; the cause of action 
in respect of each instalment In default would arise on the date of the 
default. Consequently, the plaintiff can recover only those instalments 
which fell due within three years before suit— Oaura v Ram Cfiaran, 
4 Luck 480, 4 O.W.N. 207, 100 I C. 655, A.I.R. 1927 Oudh 539 


75. — On a promissory Three 
note or hond pay- years, 
able by instal- 
ments, which pro- 
vides that, if de- 
fault be made in 
payment of one or 
more instalments, 
the whole shall be 
due. 


When the default is f 
made, unless where 
the payee or obligee 
waives the benefit of 
the provision, and. 
then when fresh de- 
fault is made in res- 
pect of which there 
is no such waiver. 


390. Scope: —This article is applicable only io suits on bonds 
and promissory notes payable by Instalments, and not to applications for 
execution of a decree payable by Instalments — Ugra Nath v. Lagonmani. 
4 All 83. The applications arc governed by Art. 182 (7). 

This Article does not apply to a suit brought on a verbal contract 
— Koylash Chander v. Baykoonta. 3 Cal. 619 


391. Bond payable by instalments : — A covenant for pay- 
ment of interest by Instalments does not bring a bond under this Article. 
Thus, where by a bond the principal lent was payable within a fixed time, 
but the interest was made payable hair-ioarly, held that this was not a 
bond payable by mstalinents — Ball v Stowed, 2 All 322; Shib Dayaf 
V. Meherban. 45 All 27 (41), A-LR 1923 All I, 69 I C. 981; Naram 
V Court Pcrsflil. 5 Cal 21 Even If the bond provides that on default 
of payment of any Instalment of interest the whole amount of principal 
would be payable at once, the case would not fall under this Article but 
under Article 66 Thus, where money lent on a bond was made payable 
on a certain date, vir , 28th May 1874, subject to the payment of interest 
every month and it was provided that if any monthly payment of interest 
should remain unpaid it should be lawful for the creditor immediately 
to call in and demand payment of the principal and interest, it was held 
L. 24 
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that the cause of action accrued on the due date of the bond, i.e., 28th 
May 1874, and not on the date when the first unpaid instalment of interest 
became due — Narain v. Gouri Pershad, 5 Cal, 21. But where a bond 
provided that the obligee should be put in possession of land, and out 
of the produce thereof pay himself certain sums annually, and the balance 
to the obligor, and that if the obligee’s receipts of produce should in 
any way be interfered with, the obligor should pay certain sums annually, 
it was held that this was a bond payable by Instalments — Ramchandra 
V. Gokalgin, 1877 P.J. 309. 

392. Option to sue for the whole amount — Election 
or waiver of option : — ^Where the bond provides that on default 
of payment of one instalment the entire amount shall become due, the 
creditor is at liberty either to sue for the whole amount as soon as a 
default Is made, or to waive the provision and bring a suit for recovery 
of each instalment as It falls due (i.e., for recovery of those subsequent 
Instalments as are not barred at the date of the suit). This is borne out 
by the third column of this Article. If the creditor elects to sue for the 
whole amount, the period of limitation runs from the date of the first 
default; but if he chooses to sue for the instalments that are not barred 
at the date of the suit, the period is to be counted from the date on 
which each of those instalments falls due — Aiudhia v. Kun/al, 30 All. 
123 (124); Amolak v, Bclinatk. 33 All. 455 (458); Mohan Lat v Tika 
Ram. 41 All 104 (107), 47 I.C. 92$, 1$ A.L.J. 929; Raiaram v. Narain. 
22 N.L.R. 12$, A I R. 1927 Nag. 2$. But if the creditor sues to recover 
the whole amount, and the claim is found to be barred by reason of the 
suit not having been brought within three years of the date of the default, 
the plaintiff cannot be allowed to fall back upon the claim to recover 
the instalments that fell due within three years before suit— 5araf Lakshi 
V. Narendra. 33 C.W.N. 250 (252), A.I.R. J929 Cal. 292. 

The rule of law prevailing In England is contained in Hemp v. 
Xjarland, (1843) 4 Q B. 419; 62 R.R. 423 (426), where Lord Denman 
C. J. observes : — “If the plaintiff chose to wait until all the instalments 
became due, no doubt he might do so; but that which was optional on 
the part of the plaintiff would not affect the right of the defendant who 
might well consider the action as accruing from the time that the plain- 
tiff had the right to maintain it ’’ This case was followed by the English 
Court of Appeal m Reeves v. Butcher, (1891) 2 Q.B. 509. In this case 
money was lent for a fixed period of five years sub/ect to the payment of 
interest quarterly but it was provided that if any quarterly payment of 
interest should remain unpaid for 21 days after the same would become 
payable, it should be lawful for the plaintiff Immediately upon the expiry 
of such 21 days to call in and demand payment of the principal and 
interest then due. It was held that the cause of action arose on fhe_ 
first default in payment of Interest, and that time began to run from the 
earliest time at which the plaintiff could have brought his action. These 
two cases are accepted bw in England. See Halsbury's Laws o/ England, 
Vol. XIX, page 44. 
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In some Allahabad cases it has been said <hat the question whether 
the creditor has the right to valve the penalty clause upon default and 
to sue for those subsequent Instalments which are not barred at the 
date of suit, has to be decided upon a construction of the terms of the 
bond. Thus, where a bond payable by Instalments contained a provision 
that upon default of payment of any one instalment it would be in the 
power of the creditor to sue for the whole amount due under the bond 
without waiting for the period provided for the payment of other instal- 
ments, it was held that this provision did not mean that the creditor 
would be bound to sue for the whole on default of payment of one instal- 
ment; the creditor was at liberty to waive the provision and to sue for 
those instalments which fell due within three years of the suit — Ajudhia 
V. Kunilal. 30 All. 123 (125) ; Mohan Lai v. Tika Ram. 41 All. 104 (106), 
On the other hand, a bond might be so worded as to compel a creditor 
to sue for the whole amount immediately If any default occurred. Thus, 
under an instalment bond the creditor was to recover from the debtor 
a sum of Rs. 11 every year for eight years, and there was a sfipuJatJon 
in the bond by which the obligor agreed that In case of any default in 
the payment of any Instalment, he would pay the entire amount due 
on the bond irrespective of the instalments. None of the instalments 
were paid. The plaintiff stated in his plaint that his claim In respect of 
two instalments was barred by time, and that he did not want to sue for 
the entire sum due, and thus leaving out those two instalments, he sued 
for three Instalments which fell due within three years before the insti- 
tution of the suit. Held that the terms of the bond did not give him an 
option to waive the penalty clause, but compelled him to sue for the 
whole amount upon default and that limitation ran from the date of the 
first default and that the suit was barred— Kanhoi v 4mnf, 47 All 552, 
.23 A.L.J. 424 , 87 I C. 162, A.I.R 1925 All. 499 (500) The terms of 
an instalment bond were that on the expiry of the term for payment of 
half the sum (first Instalment) the creditor had a right to recover it (i e.. 
the amount of the firs: instalment) or to recover ihe entire amount after 
the expiry of the last term Held that the bond nowhere said that in 
case of default of payment of the first instalment the plaintiff was enlitied 
to recover the entire amount The right to recover the whole amount 
did not accrue till after the expiry of the date fixed for the second instal- 
ment. And if he brings his suit within three years of the time fixed 
for the second payment, it is wnhm tune — Sftiam Lai v. /ofw. 23 
A.L.J 896, 89 I C 383, A.I.R. 1926 AM 142 But the Calcutta High 
Court recognises no such distinction, and lays down that if a bond pro- 
vides that in case of default of payment of an instalment ihe creditor will 
be at liberty *10 realise the whole sum and that the debtor shall pay interest 
on the sum defaulted, such stipulation has the same effect as a stipulation 
that upon default the whole sum shall become due. The condition as to 
payment of interest should not be interpreted to mean that the creditor 
had the option either to claim at once or to wait on the chance of pay- 
ment with interest. Even though the debtor pays any interest on the 
sum defaulted, the limitation runs from the date of the default — Basania 
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V, Nabin, 53 Cal. 277, 96 I.C. 594, A I.R. 1926 Cal. 789 (790); Jadalr 
V. Bhahab, 31 Cal. 297 (299). There is no distinction between a bond 
in which it is provicjed that on non-payment of an instalment the whole 
amount shall become due, and a bond in which It is provided that on 
non-payment of an instalment the whole amount may be sued for In 
both cases, limitation runs as soon as a default is made in the payment 
of an instalment — ]adab Chandra v. Bhairab, 31 Cal 297 (300). 

393. Waiver - — The word ‘waiver' is not defined in this Act. 
But in Wharton’s Law Lexicon it Is defined as follows r "The passing 
by an occasion to enforce a legal right whereby the right to enforce the 

same is lost : mere lying by is not waiver for this purpose ; there 

must be some positive act, which act if done is a waiver in law.” Waiver 
may be express or implied; thus, where one party consents, at the 
request of the other, to extend the time for performance or to accept 
performance m a different mode from that contracted for, there is a 
waiver — Halsbury’s Law of England, Vol. 7, p, 423. Waiver may be 
effected jn a variety of ways and may be inferred from various circum- 
stances. It must however always depend on some definite act or 
forbearance on the part of the plaintiff— 3flraf Lakshi v. Narendra. 33 
CW.N. 250 (252); Abinash v. Bama, 13 C.W.N. 1010 (1013). 

Mere abstinence from bringing a suit as soon as a default is made 
is not sufficient to prove waiver of the condition that upon default of 
payment of an instalment the whole debt shall become due. The question 
of waiver does not depend upon the sweet will of the plaintiff— ffanW 
V Amrit, 47 All. 552, A.I.R 1925 All. 499; Abinash v. Bama, 13 
CW.N. 1010 (1012); Girindra v Khir Narayan. 36 Cal. 394; Jodab 
Chandra v. Bhairab Chandra. 31 Cal 297 (299); Saral Lakshmi v. 
Narendra, 33 C.W N. 250 (257); Chembash v. Kadum. 5 Cal. 07; Sethd 
V. Narayana, 7 Mad. 577; Seshan v. Veera Raghavan, 32 Mad. 284; 
Gopala V. Paramma, 7 Mad. 583; Gopal v. Dhondya, 8 N.L.R. 44, l4 
I.C. 685; Baba Ram v. Jodha Singh, 11 A.L.J. 89, 18 I C 690; Amolak 
v. Bali Noth, 35 All 455 (458); Khairuddin v. Ata hlal. 188 P.R. 1883 
(F.B.); Nobodip V. Ram Krishna. 14 Cal. 397; Kanka v. Rastomii, 20 
Bom. 109 (113); Kimatrai v. Sher Mahomed, 8 S.L.R. 63, 25 I C 938 
There must be either an agreement between the parlies, or such conduct 
as will itself afford clear evidence of a legal waiver — Kankuchand v. 
Ruslomii, 20 Bom. 109 But in the following cases it has been held 
that abstinence from suing as soon as the default was made amounted 
to a waiver of the provision— A/iidWa v. Kunial, 30 All 123 (125); 
Afohan Lai v. Tika Ram, 41 All. 104 (106). Where the waiver is not 
express, it might be implied from conduct which is inconsistent with the 
continu.mce of the right — Kanhai v Amrit, 47 All. 552, 23 A.L.J. 424. 

A I.R. 1925 All. 499. Deby is not waiver; Inaction is not waiver 
though it may be evidence of waiver. Waiver is a consent to dispense 
with something to which a person Is entitled — Selivyn v. Garfil. 38 
Ch. D. 284. 

The mere demand of an instalment does not amount to a waiver of 
the right to demand the whole sum— Kflnfcu v. Rastomji, 20 Bom. 109 
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(115). The acceptance of Interest after default, in a case in which the 
"bond provides that upon default the creditor shall be at liberty to recover 
-the whole amount and the debtor shall pay Interest on the sum defaulted, 
docs not amount to waiver — Basanta v. Nabin. 53 Cal. 277, A.I.R. 1926 
Cal. 789 (790). 

The acceptance of an overdue instalment cannot constitute a waiver 
— Alohesh V. Prasanna, 31 Cal. 83; 5riniVjj v Shco Covind. 20 l.C. 156; 
Bahji V. Sakharam, 17 Bom 555; Mamford v. Peal, 2 Ail, 857. Contra — 
Chenibosh v. Kadum, 5 Cal 97; Maharoja o/ Benares v Nandram, 29 
All. 431, Jadab Chandra v. Bhairab Chandra, 31 Cal 297 (299); Ram 
Jan-aya v Ram Singh. 2 Lah.L.J. 314. These latter decisions are in 
accord with the English law as laid down In Norton v. IVood, 1 R. & M. 
178, where Lord Lyndhurst observes . “If the money be tendered after 
-the period when it became due, and the person to whom it has been paid 
does not see Rt to refuse it, Ii Is a waiver of the obligation: it must 
be taken as a regular payment, if the person receives It the day after, 
-u'ithout making any ob}«ction.’' 

If the creditor pleads payment of an overdue instalment by the debtor, 
■and the payment is found to be false, there Is no waiver— -4 Wnush v. 
Sama, 13 C.197.N. 1010 (1013). Similarly, if the creditor pleads payment 
of Interest after default, and It Is found that no interest has actually been 
-paid by the debtor, there is no waiver. The fact of waiver would be 
absolutely inconsistent with the plea, when such plea of payment has 
*been found to be false-— Scrcf Laksbt v. Narendra. 33 C V.N. 250 (252). 

In some cases it has been held that the question whether the accept- 
lance of an overdue instalment amounts to a waiver is a question of fact 
to be determined by the circumstances of the case ^e Safraeherla 

Seetarama, 3 Mad. 61, and Koshiram v. Panda, 27 Bom I (F B.). 
Thus, when an instalment is paid some days after it becomes due, and 
It IS found that this payment is accepted as one made on account or 
in satisfaction of that instalment, and not as a mere part-payment in 
reduction of the whole debt, and that the circumstances indicate an inten- 
tion to waiver the forfeiture though there Is no express waiver, the 
acceptance of the amount of that instalment constitutes a waiver withm 
the meaning of this Article — Nagappa v fsmaii, 12 Mad 192 

Where the plaintIR, who is entitled, in default of payment of a certain 
■sum by the defendant, to receive » much larger sum, receives from the 
-defendant on default being made by him a larger sum than that which 
was due at the prescribed time but one smaller than that which he was 
entitled to on default under the agreement, he cannot be said to have waived 
Ills right to the larger amount — Nan/appa v Nanialla, 12 MaiJ 161. If 
the creditor accepted several inegular payments without objection, he 
must be taken to have waived his right to enforce the payment of the 
whole amount — Sakhan-at v. Gafadhar, 28 AH 622. A consent not to 
sue for the bond or failure of payment of an instalment amounts to a 
■vaiver— Ram Chanier v. Rau-atmuU, 19 C.W.N. 1172, 31 l.C. 672. 
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fn the absence of waiver. If the creditor fails to sue to recover the 
whole amount due under the bond, upon the first default being made In 
the payment of an instalment, he tlrill be debarred from bringing a suit 
for the later instalments which individually are not time-barretj. In other 
words, this Article contemplates that in the absence of a waiver, an 
Instalment bond is to be treated as a bond not permitting instalments for 
the purposes of limitation — Baitkey Lai v. Ram Lai, 12 O.L.J. 112, A.l.R. 
1925 Oudh 373, 86 I.C. 918. 

A creditor cannot be compelled to waive the right he has acquired 
on the debtor’s default — Ragha v, Dtpchand, 4 Bom. 97. 

394. Starting point of limitation '• — The terminus a quo 
provided by this Article ts the date of first default in the payment of an 
instalment, and not the date of the last payment of an instalment. Thus, 
where a bond was payable by instalments with a proviso that the default 
in payment of one or more instalments shall render the whole debt due 
forthwith, and the plaint recited the payment of the first two instalments 
and a default of the third, held that the period of limitation ran not from 
the date of payment of the second instalment but from the date of non' 
payment of the third instalment in accordance with the stipulations In 
the contract. The plaintiff will be required to prove the fact of default 
of payment of the third instalment; and he will not be required to prove 
the fact of payment of the second instalment with reference to the provision 
of sec. 20— Wand Lai v. Akki, 6 Lah. 163, 26 P.L.R. 328, 89 I.C. 294, 
A.l.R. 1925 Lah. 394. ^here the plaintifi was unwilling to receive the 
instalments which the dofendant was willing and ready to pay, it cannot 
be said that there was any default in payment of the Instalments on the 
part of the defendant—SifWaiwa v. Krishngsamy, 38 Mad 374 (383) 

Demand '• — Where a bond stipulates for payment of a debt by 
Instalments, and in default of payment of any one instalment, for payment 
of the entire sum on demand by the creditor, the cause of action for 
recovery of the entire sum would arise when demand is made by the 
creditor in terms of the stipulation; In such a case the words ‘on demand' 
have the same meaning as "when you require" and do not mean that 
payment is to be made forthwith or immediately upon default — Karunakaran 
V. Krishna, 36 Mad. 66; Hanmaniram v. Bowles, 8 Bom. 561. The 
insertion of these words ("on demand") in the instalment bond would 
Imply that the parties deliberately used the expression and intended to 
make it a condition precedent that a demand should be made if the whole 
debt is to be paid at once — Seetharama v. Muniswami, 37 M L J. 613, SO 
i C. 87. Except in transactions connected with law merchant, the words 
"on demand” have meaning, and there should be a demand before the 
cause of action arises— /bid. But when all the instalments had ceased to 
run, there could be no question of demand Thus, where an Instalment 
bond stipulated as above, and a suit was brought within three years of 
the date of demand, but seven years after all the Instalments had ceased 
to run. It was held that the suit was barred — Kaliappa v. Grigori, 1919 
M.W.N. 550, 50 I.C. 916. 
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395. Irwlalmenl Mortgage bond A mortgage bond contain- 
ing a stipulation for payment by Instalments falls under Art. 132— A/amir 
V. Amanf, 39 Mad. 931; Lachakkammat v. Sokkaya, 1918 M.W.N. 586, 
48 I.C. 191. But, by analogy, the principal of Article 75 is applicable 
to cases of such bonds. In those cases, limitation will run from the 
date of the first default unless there is waiver — Sitab Cband v. Hyder Ah. 

24 Cal. 281. See Note 554A under Art. 132. 

Instalment decree : — See Note 719 under Art. 182. 

76. — On a promissory Three The date of the tJellvery 

note given by the years. to the payee, 
maker to a third 
person to be deli- 
vered to the payee 
after a certain 
event should 
happen. * 

396. The third column of this Article is based on the English case 
of Savage v. Aldren, (1817) 2 Stark 232. In this case a promissory note 
was given to bankers to be delivered to the payee upon his producing and 
cancelling another note; it was held that time did not run till the note 
was delivered by the bankers to *he payee. 

77. — On a dishonoured Three When the notice is. 

foreign bill, where years. given, 

protest has been 
made and notice 
given. 

78. — By the payee Three The date of the refusal 

against the drawer years. to accept, 

of a bill of ex- 
change, which has 
been dishonoured 
by non-accept- 
ance. 

397. Where the suit is really one to recover money alleged to be 
due on accounts taken between the parties, the circumstance that a hundi 
and a cheque sent by the defendant to the plaintiff were dishonoured on 
presentation does not attract the application of this Article — Padmalochan 
V. Gin's Chandra, 46 Cal. 168 

79. — By the acceptor of Three When the acceplor pays 

an accommoda- years. the amount of the 

tion-bill against bill. 

the drawer. / 
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39 7A. Time runs only when the acceptor actually pays the amount 
of the bill. The acceptor of an accommodation bill of exchange has an 

implied engagement from the drawer that he will take up the bill at 

maturity and indemnify the acceptor; and there is no cause of action 
till the acceptor is damnified by actual payment— fJcynoWs v. Doyle, (1840) 
1 M. & G 753; Angrove v. TippeH, (1865) M L.T. 708. 

80. — Suit on a bill of Three When the bill, note or 
exchange, promis- years. bond becomes pay- 

sory note or bond able, 

not herein express- 
ly provided for. 

398. Cases. — A suit on an unregistered bond, whereby certain 
moveable property in the debtor's possession was pleijged as security, is 
governed by this Article — Villa v. Kalekara, 11 Mad. 153. A bond which 
stipulates for payment of principal within three years and of interest every 
half year and provides that In default of such half yearly payments of 
interest It shall be optional on the part of the crecjitor to claim full payment 
of the debt, is not an instalment bond under Art. 75 because a stipulation 
to pay inieresi m instalments does not bring a bond within that Article; 
it belongs to the category of bonds mentioned in Art. 80 — Ball v. Sfowell. 

. 2 All 322. Dayal v. Afeharban. 4S All 27 (42) (F.B.), A.I.R. 1923 
\ All. 1. A document which recites *‘J shall pay you whenever you tray 
I demand after you attain the age of majority” is a promissory note; and 
a suit on the note is governed by Art. 80 Limitation begins to run 
\ from the time when there was a demand after the creditor attained ma)ority 
‘^fCufliassan v. Suppi. 3 M.L.J. 1^. Neither Article 78 nor Art. 69 
applies to a suit based on a dishonoured hundi payable at a fixed time after 
date, but which had never been presented lor acceptance ■ but only for 
payment. Such suit is governed by the general Article 80, and the period 
is to be computed from the time when the bill becomes payable— 
Chand v Shedi Ram, 19 P.R 1888. A bond provided that the money 
was to be repaid in five years, that interest was to be paid every six 
months, that in case of non-payment of interest for four six-monthly 
periods, the creditors would have power to realise the whole of the 
amount due to him in a lump sum within the fixed period, and that if 
after the time fixed the amount remained unpaid with the consent of the 
creditor or for some other reason, then the same condition and rate of 
Interest would be applied and maintained after the time fixed and up to 
the satisfaction of the amount in full In a suit to enforce the bond it was 
held that time ran from the expiry of the period (5 years) fixed for pay- 
ment, and not from the non-payment of two years’ interest — Sham Lai v. 
Tehariya. 18 A.L.J. 476, 58 I.C. 278 

Where a debt incurred on a bond was to be paid within seven years, 
but It was stipulated that on default to pay interest consecutively for two 
years it was to become payable at once, and there was a default in pay- 
ment of interest for two years consecutively, held that under the term 
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of the bond, the creditor was entitled to adopt either of the two alternatives, 
viz. either to recall the whole of the money due thereunder on the happen* 
ing of default in payment of interest for two consecutive years, or to 
■enforce the bond at the end of seven years; and if the creditor chose not 
to avail himself of the first remedy but only of the second, the bond became 
payable within the meaning of this Article, on the expiry of the period of 
seven years The debtor has no right to compel the creditor to stick to 
the shorter term — Hari Lol v. Thamman, 26 O C 121, 70 l.C 85, A.I.R. 
1923 Oudh, 19, following Durga v. Tola Ram. 16 O C 45, 19 l.C. 738 
It should be noted that the learned Judge who gave the decision m 26 O.C. 
121, gave it reluctantly, following 16 O.C 45. He was really of opinion 
that the word ‘payable’ in Article 80 meant payable at the earliest time, 
and that the bond in suit became payable on default of payment of two 
years’ interest. And this view has now been taken in a later case of the 
same Court. In this case a bond provided for repayment of the amount 
In six months but the interest was to be paid month by month, and in 
the event of failure to pay Interest in one month the creditor was to 
have the right to file a suit at once for the whole amount, without waiting 
for the stipulated period of six months. Interest was never paid Held 
that the bond became ‘payable* os the occurrence of the default in the 
payment of first month's interest, and that a suit not brought within 
.3 years from the date of the first default was barred by limitation; the 
fact that the money was stated in the deed to be payable five months 
later did not entitle the creditor to Ignore the earlier date as the starting 
-point of limitation and select the later one because it suited his convenience 
better. He was not entitled to waive the right accruing on the first 
default, because the right of the creditor to waive such right is recognised 
■only by Article 75 and not by any other Article— Pfterai v Pudat, 27 O C 
318, 1 O.W.N. 647, A.I.R. 1925 Oudh 502 <di$scnting Irom 26 O C. 121 
and 16 O.C. 45). 

In case of a registered bond falling under this Article, the period of 
limitation would be six years from the date when the bond becomes pay- 
able. See Shib Dayal v Meherban. 45 All 27 (42) (F.B ) 

If a promissory note is accompanied with a writing postponing the 
Tight to sue or postponing the date of payment, the suit is governed by 
Article 80, and not by Article 73. See 42 All. 55 and 39 Mad 129 (F B ) 
cited under Article 73 In a suit upon a promissory note executed by the 
defendant in favour of the plaintiff Bank, ii appeared that it was customary 
for the Bank to fix a period for payment and that the defendant's appli- 
cation for the loan was in a printed form in which he added the words 
^'tor six months’ thavanai" and on which the officer of the Bank concerned 
made an endorsement to the effect that the amount might be tent to the 
defendant “for six months' thavani." Held, that the application form with 
the endorsement therein formed part of the same transaction as the suit- 
note, and w-as receivable in evidence lor fixing the date of payment of 
the amount of the note, and that the suit on the note was governed 
by Anicte 69 or SO, the starting ptnnt of linutation being six months 
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after the date of the note — Ponnusami v. Vellore Commercwf Bank. 38- 
M L.J. 70, 50 I.C. 384. 

8 1 . — By a surely against Tliree When the surety pays- 

the principal deb- years. the creditor. 

tor. 

398A. A suit by the surety against the principal debtor for recovery 
of moneys paid by the former on behalf of the latter is governed by 
Article 81 and not by Art. 61 — Kunj Lai v. Onlab Ram, 55 P.L K 1922. 
67 I.C. 365, A.I.R. 1921 Lah. 335. A suit by a creditor against the 
surety being decreed in the small Cause Court, the surety applied for 
review, and deposited the amount of the decree under sec. 17 of the 
Prov. S C. C. Act. He made the deposit on the Sth September 1919. 
The application for review was dismiss^ and on the 21st of April 1930' 
the creditor withdrew the money The surety then brought the present 
suit against the principal debtor on the 20th April 1923. Held that the 
suit was within time. Under this Article the date on which the creditor 
was paid was the date on which the creditor actually withdrew the money ; 
and not the date when the money had been deposited along with the 
application for review because the creditor was not entitled to withdraw 
the money immediately it was deposited and before the applicanon for* 
review was dismissed— Makammad Naqi v. Harqu Lai, 82 I.C. 1011. 
A.I.R 1935 All. 164 A surety’s right of action against the nrlncipal 
debtor Is not barred on the ground that the creditor’s action against the 
principal debtor Is barred— Consufine v. Considine. (1846) 9 Ir L.R. 400. 

82. — By a surety against Three When the surety pays 

a co-surety. years. anything in excess of 

his own share. 

399. The right of surety against a co-surety for contribution can be 
asserted, notwithstanding that the creditor’s right of action against him is 
barred — Wolmershausen v. GulUck, [1893] 2 Ch. 514 No action can He 
by a surety against a co-surety until the latter has paid more than his 
share of the debt — Davies v. Hamphreys. {1640} 6 M. & 'V. 153 (169) (per 
Parke B). 

83. — Upon any other Three When the plaintiff is ac- 

contract to in- years. tually damnified. 

demnify. 

400. Articles 81 and 83 * — From a comparison of Articles 81 
and 83 it would seem that Article 81 is confined to cases of loans of 
money, or where one person is liable for a definite sum which at the lime 
constitutes, or which w’lll at some future time constitute, a debt, and to 
suits bv the surety against the principal debtor, where he (the surety) 
has himself paid the creditor — Madar ▼. Ahmed, 98 P.R. 1881. But where 
the security was given for the doe performance of a contract (so that 
the promisee could only claim damages as distinguished from a debt) and 



Art. 83.] 


THE INDIAN LIMITATION ACT 


379- 


the Surety had been compelled to pay such damages, a suit by the surety 
against the principal debtor to be indemnifled for the amount paid would 
fall under Article 83. 

401. Contract to indemm/y The word “contract" In this 
Article does not mean an express contract. It would Include both express 
and Implied contracts — Ram fiaral v. Sticodani, 16 C.W.N. 1040, 16 
I.C. 73. 

It has been held by the Madras High Court that the legal obJi’ga/ion 
of a principal to indemnify an agent under section 222 of the Contract Act 
is not a ''contract to Indemnify" wuhin the meaning of this Article— 
Kandasamt v. Avayammal, 34 Mad 167 (171) But the Lahore High Court 
(then Chief Court) holds that the right of an agent to be re-imbursed 
by his principal in respect of losses sustained by the agent in his agency 
is a direct consequence of the contractual relationship of principal and 
agent, and a suit to enforce that right is governed by this Article— Alangfti 
Ram V. Ramsaran Das, 23 P R. 1915, 100 P L R. 1915, 26 I C. 415: 
followed In Ganesk Das v. Narsingh. 30 P.L.R. 35, 115 I C 767 A 
suit for the recovery of the money due on account of the value of goods 
supplied by the plaintiff as commission agent to the defendants is governed 
bv Article 83-S3rab Dial v. Devt DtUa. 59 P L.R. 1918, 46 I C. 541 
(542). Plaintiffs were commission agents. At the request of the defend- 
ants they purchased some goods (or them and paid the price out of their 
own pocket. Subsequently they sold the goods at a loss and instituted the 
present suit for the recovery of the loss Held that the suit was governed 
by this Article, and time ran when the plaintiff purchased the goods and 
made payment on behalf of (he principals, and not from the date when 
they sold the goods at a loss— Kirpa Ram v Suwon Alaf, 29 P,L.R 60. 
AIR 1927 Lah 826 ( 827), 106 1 C 40. Bhagat v Harjas, M2 I.C. 
719, A.I.R. 1928 Lah 424 (425) Kadan Pershad v Har Bhagwan, 3 
Lah L.J 65, 66 I C. 900, A.I.R. 1921 Lah 167 A suit to recover the 
losses alleged by the plaintiffs to have been sustained by them m cenain 
dealings in some articles of trade which they undertook as commission 
agents on behalf of the defendants is not a suit for money payable on 
accounts stated between the parties under Art. 64, but a suit governed 
by Article 83— Alunshi Ram v BAogn-aR, 27 P L R 32, 92 I C 595, A I R 
1926 Uh. 152. 

A man who is entrusted with a cenain sum of money with instruc- 
tions to pay it to another person to whom the person paying the monev 
is liable, keeps the money at his pent. If he fails to pay it or delays 
payment beyond a reasonable time, he is liable for damages as for a 
breach of contract to the extent of the loss which the person depositing 
the money has suffered by reason of such failure or delay, and a suit 
to enforce the security or for damages resulting from the delay falls 
under Article 83, and must be filed within 3 years of the date of actual 
injury- Kedor Hath v. Har Cot’ind, 24 A L J. 550, 95 I C. 913, A.I.R. 
1926 All 605. Vhere a party by his contract undertakes to pay money 
to a third person, and he not having paid, the person to whom th 
money should be paid sues the original debtor and recovers the mone 



•380 


THE INDIAN LIMITATION ACT 


[Art. 83. 


a suit brought by the lastnamed person (plaintiff) for loss or damage 
falls under this Article, and time runs not from the date of the breach 
of contract, but from the time when the creditor recovered money from 
the plaintiff — Ratan v. ^Muf Wahid. 49 All. 603, 101 I.C. 691, 
A.I R 1927 All. 435. 

The question whether a provision in a sate-<ieed that the vendee 
should pay off a debt due from the vendor is or not a contract to 
indemnify is purely a question of construction depending on the wording 
of the document in each case. Where the property so transferred was 
worth more than the amount of the debt which the vendee undertook to 
discharge, and the discharge of the debt was the only consideration lor 
the transfer, the contract to pay the debt implied a contract to indemnify. 
But where the gist of the transaction Is simply that the vendor leaves 
part of the consideration in the vendee’s hands with a direction that 
he shall pay the vendor’s debts, it would be open to the vendor to sue 
the vendee as soon as‘ the vendee fails to pay the debts after they have 
become due, and the words of such a covenant would not amount to a 
contract to indemnify— ffahjtfmmtff v. Kotandaveia. 5 L.W. 228, 38 I.C. 185. 

The plaintiff executed a bond in favour of U and borrowed money 
of which the defendant had the whole benefit. A suit brought by If 
against the plaintiff for the money was compromised, and ihe plaintiff 
had to pay the money in terms of the compromise A suit by the 
plaintiff against the defendant for the recovery of money paid by the 
plaintiff under the compromise was a suit on a contract to indeninit/ 
under this Article— Olrru/ v. fiJuUhond, 29 All. 627. 

Where the covenant to indemnify is contained In a registered instru- 
ment, the suit will be governed by Article 116 read with Article 83. 
Thus, A and 6 exchanged lands under a registered deed which contained 
a clause to the effect that there was no dispute in respect of the said 
lands, and that if disputes should arise, the respective party should bo 
answerable to the extent of his private property. A was deprived of 
some of the lands he got by Ihe exchange, and he sued B on the afore- 
said covenant, for the value of the lands of which he was dispossessed. 
It was held that the suit fell witliln Article 116 read with Art. 83 of 
the Limitation Act (and not under Article 113), and was in time if 
brought within six years from the date of the deprivation, although more 
than six years after the date of the exchange — Snnivasa v. Rangasaml, 
31 Mad. 452. Similarly, one S sold certain immoveable property under 
a registered sale-deed The consideration money was Rs. 3,900, out of 
which Rs. 2,000 was to be paid by the vendees to a mortgagee, and in 
the event of the mortgage money being in excess of Rs. 2,000, S was 
to be liable for such excess The vendees were forced to sue the 
mortgagee for redemption, and obtained a decree on 21st July 1911 cn 
payment of Rs. 3,100. This payment was made on Sih December 1911, 
and on 20lh July 1916 Ihe vendees brought the present suit against S 
for recovery of Rs 1,100 as well as the costs of the redemption suit. 
Held that suit fell under Article 116 read with Article 83, and time ran 



Art. 84.] 


THE INDIAN LIMITATION ACT 


38 r 


from the date when the pla>nt>ffs were actually damnifled i e., on 8th 
December 1911, when the payment w’as actually made by the plaintiff, 
and that the suit was within time — Abdai Aiiz v. Md. Bakhsh, 2 Lah. 
316, A.I.R. 1921 Lah. 260, 64 LC. 431- In 5 L.VC\ 228, 38 I.C. 188 
(supra) it was held that it Art. 83 applies. Art. 116 is inapplicable. This 
is erroneous ; vide 44 Cal. 759 (P.C ). 

U'here in addition to the contract to indemnify a charge is created, 
the suit will be governed by Article 132, and not by this Article— 
Ransasami v Kuppasami. 1921 M.W.N 472, 66 I.C. SS4, A.l R. 1921 
Mad. 514. 


402. Commencement o( limitation Under a contract of 
indemnity, the cause of action arises when the damage which the 
indemnity is to cover Is suffered — Reynolds v Doyle. (1840) 1 M & G. 
753. Thus under an express contract to indemnify a party to litigation 
against costs, the cause of action arises upon the actual payment of costs 
by such party, and not when the costs were incurred or the solicitor’s 
bill was delivered— Co/f/ngc v. Heyvood, (1839) 9 , A. & E 633. 
Similarly, under an implied promise to indemnify, time runs from actual 
loss— Huntley v. Sanderson. (1833) 1 Cr. & M. 467. The assignee of a 
lease Is under an Implied obligation, in the absence of an express covenant, 
to Indemnify the assignor for breach of covenants, and in a suit by the 
assignor against the assignee to recover the damages paid by him 
(assignor) to the original lessor, limitation runs only from the time when 
the plaintiff was actually damnihed, i e . when damages were actually 
recovered from him by the original lessor— Pepm v. Chunder Seekur, 
5 Cat. 8U. There a portion of the mortgaged property was sold sub|ect 
to the mortgage, but the buyer having failed to pay off the mortgage, 
the mortgagee sued on his mortgage and the whole of the mortgageef 
property was sold in execution of the mongage-decree, and the seller 
was dispossessed of the lands which had been retained by him, a suit 
by the seller for damages against the buyer was governed by this Article, 
and time ran from the date when ihe seller was actually damnified, vrr., 
the date of dispossession — Ram Barat v Sheodeni. 16 C T.N. 1040, 16 
I.C. 73. 

Clam to indemnify by way of scf-ojjF — Then a suit is brought for 
the recovery of the price of goods supplied (the contract for supply of 
goods being evidenced by a deed containing a clause for indemnifying 
ihe defendants in case of default in supplying goods at the time fixed), 
and the defendants claim damages for irregular supply of goods, by way 
of set-off. limitation in respect of the set-off will run up to the date of 
the suit by the plaintiff, and not up to the date on which the set-off is 
chimed by the defendants— Pragi v. Alaxwell. 7 All 2S4. 


84.— By an attorney or Three 
vakil for his costs years, 
of a suit or a parti- 
cular business, 


The date of the termina- 
tion of the suit or 
business, or (where 
the attorney or vakil 
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there being no ex- 
press agreement 
as to the time 
when such costs 
are to be paid. 


properly discontinues 
the suit or business) 
the date of such dis- 
continuance. 


403. Scope : — ^This Article applies only to suits; it does not 
-apply to an application by an attorney for enforcement of payment of 
•costs by a summary order of the High Court, under the High Court 
Rules. Such an application is not governed by any ether Article, so 
that it is etempt from the law of limitation: ewn Article 181 does hot 
apply, because it is not an application under the Civil Procedure Code — 
Abba Haji Ishmail v. Abba Thara, I Bom. 253; Wadia v. Purshotam, 
-32 Bom. 1 ; Karendra Lai v. Torabala, 4S Cal. 817, 25 C.V.N. 800. But 
although such applications are not governed by any special rule cl 
limitation, still a discretion should be exercised by the Court in allowing 
such applications, when a question of lapse of time is raised. Since the 
High Court Rule provides an alterative relief by suit, it is }U5t and 
proper that the time limit of such applications should be the time ailoved 
for such suit, viz., the time sllowed by this Article— LaJlrA/mani • v. 
Dwii'endra. 46 Cal. 249 (253), 23 C.W.N. 473. 

An application under section 24 of Act XV of 1859 is a "business” 
u ithin the meaning of this Article— IPafAins v. Foz, 22 Cal. 943 (949). 

404. Termination of suit A solicitor who is retained to 
prosecute or defend an action enters into an entire contract to carry on 
the proceedings until the action is finally terminated, and he cannot sue 
for his costs until that time has arrived — Harris v. Osborne, (1834) 2 
C. & M. 629; Whitehead v. Lord, (1852) 7 Ex. 691. The termination 
■of a suit is the date when judgment is given by the Court in which 
the suit was commenced — Batkrishna v. Covind, 7 Bom. S18; Watkins 
V. Fox. 22 Cal. 943; Rothery v. Alunnings. (1830) 1 B. & Ad. 15. But 
when an appeal is brought, and the same Vakil or Attorney continues to 
conduct the suit In appeal, that will be a continuation of the original 
suit, and time will not run until the disposal of the appeal — Hams v. 
Qatne, (1869) L.R. 4 Q.B. $53 (658). See also 36 Cal. 609 (614) 
(«here the attorney acted in the suit as well as in the appeal). An 
action for costs may be brought within 3 years of the termination of 
the suit, and the fact that certain items in the bill of costs are more 
than three years old, Is immaterial See .Maiiindale v. Falkner. (1846) 
2 C.B 7C6. 

Execution proceedings are not part of a suit. A suit can ordinarily 
be said to terminate when there is oothing more to be done In it except 
execution. The fact that the attorney may have to appear In execution 
proceedings cannot postpone his right of action for costs which arises as 
soon as the judgment is psssed-^Administrator-General v. Chander Cant. 
22 Cal. DS2 (Note). 
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Proceeijings taken In connection with the taxation of the costs are 
-not part of the suit in which the attorney was engaged ; the suit terminates 
as soon as the judgment is delivered, and the period of limitation for an 
-action by the attorney for the recovery of his costs begins from the date 
of judgment — ll'fltJfins v. Fox, 22 Cal. 943; Rothery v. Mannings, (1830) 
1 B & Ad. 15; the taxation of the costs Is not a condition precedent 
to the institution of the suit for costs by the attorney — Makham Lai v. 
Nairn, 35 Cal. 171 (175) But the Madras High Court is of opinion 
that after judgment is given it is the duty of the solicitor to see that 
the decree is properly cjtawn up, and the suit does not end until the 
•costs are regularly taxed and insened in the decree and the decree is 
Issued — Narayjna v. Champion, 7 Mad. I And it has been held In a 
later Calcutta case that the period of limitation for the attorney’s action 
for the recovery of his costs runs from the date of the last work done 
by the attorney in relation to the suit In which he was engaged, anc| 
the work includes the taxation of costs in the suit and appeal in which 
the attorney has acted. The attorney’s cause of action does not arise 
until the costs are taxed, for until taxation the amount payable by the 
•client cannot be ascertained— .4tol Chunder v. Lakthman, 36 Cal 609, 

A compromise between the parties not made through or certified to 
the Court is not a termination within the meaning of this Article. A 
solicitor was retained in July 1871, to execute a decree In November 
1871, a prohibitory order was made in the case, alter which the solicitor 
did nothing more in the matter. In June 1872, the decree>holder and 
judgment-debtor settled the matters in dispute between them without the 
knowledge of the solicitor; but this compromise was not made through 
or certified to the Court which passed the decree. In a suit brought in 
December 1875, by the solicitor against the decree-holder to recover the 
amount of his bill of costs, it was held that the compromise did not 
terminate the business for which the solicitor was retained and that the 
plaintiff’s claim was not barred by this Article— Hearn v Bapu, 1 Bom. 
505. 

In respect of "business” t c , non-lltigious matters, time runs from 
the termination of the business If there are natural breaks in the 
business, separate bills may be sent in for each separate item of the 
business, and the period of limitation will run separately in respect of 
each item; hence later items cannot be relied on to sa\e earlier ones — 
Phillips V Broadley, (1846) 9 Q.B 744. 

405. Costs —The vord “costs" in this Article does not mean 
only the out-of-pocket expenses of the legal practitioner but inc'udes 
also the remuneration payable to him — Ra;ah o/ Vizianagrom v. Narasinga 
Ron\ 29 I C. 763 (Mad ). 

-85. — For the balance Three The close of the year in 
due on a mutual, years. which the last item 

open and current admitted or proved is 

account, where entered in the ac- 
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there have been ' count, such year to 
reciprocal de- be computed as in 

mands between the account, 

the parties. 

406. Mutual, open and current account An open 
account is one which is continuous or current, uninterrupted or unclosed 
by settlement or otherwise, consisting of a series of transactions. An 
account current is an open or running account between two or more 
parties or an account which contains items between the parties from 
which the balance due to one of them is or can be ascertained. Muluat 
accounts are such as consist in reciprocity of dealings between the parties, 
and do not embrace those having items on one side only, though made 
up of debits and credits An account under which one party has merely 
received and paid monies on account of the other is not a mutual account 
properly so called. Each party must receive and pay on account of the 
other. In such an account, each party should be able to say to the. 
other “I have an account against you.” — Ram Pershad Harbans, 6 
C.L.J. 158; Fyzabad Bank Ltd. v. Ram Dayal. 4 P.L.T. 571, A I.R. 
1924 Pat. 107; Dau Dayal v. Pearey. 50 All. 645, A. I.R. 1928 All 230 
(238); Tea financing Syndicate v. Chandra Kumar, 56 Cal. 575; 
Ebrahm Ahmed v. Abdul Haq, 8 L.B.R. 149, 27 IC 879; Gopal RaC 
V. Firm Harchand Ram. 3 P.L.T. 492, A I.R. J922 Pat 364; Joharmal 
v. Hlralal, 7 Pat 238. A.I R. 1928 Pat 221 (222). An account In 
which only one party lends is not a mutual account; an account which 
is settled is not an open account; an account which is closed is not a 
current account— Prcm;/ v. Sassoon, 29 Bom L.R. 375, 102 I.C. 225, 
A.I.R. 1927 Bom. 125 Where the plaintiff treated the account with 
the defendant as finally closed and started a new account and treated it 
as entirely separate, the mere adding of the old balance later on, in 
order to avoid limitation, at the end of the new dealings would not make 
it an open account — Firm Bhagwan Das v. Firm Nand Singh, 28 P.L.R. 
146, 100 I.C. 815, A.I.R. 1927 Lah. 848 (849). Where there was no 
formal closing of the account, the account only being totalled each year 
and the balance due being carried forward, held that the account was 
an open one — Imrat v. Lai Chand, 75 P.R. 1910, 124 P.L.R. 1910, 79 
. I.C. 715 As soon as an account ceases to be open it becomes an 
I account stated (Art. 64). 

To constitute a mutual account there must be transactions on each 
side creating independent obligations on the other, and not merely trans- 
actions which create obligations on the one side, those on the other 
being merely complete of partial discharges of such obligations— SfiiVe 
Gowda v. pcrnandet, 34 Mad. 513; Vela Pillai v. Chose Mahomed, 17 
Mad. 293; Kunhikutti v. Kunhammad, 44 M.L.J. 184, A.I.R. 1923 Mad. 
278; Ratan Chand v. Asa Singh, 4 Lah L.J. 217, A.I.R. 1922 Lah. 
188; Oanesh v. Cjonu, 22 Bom 606; Safappa v. Annappa, 47 Bom 
128 (136); Appa v. Ramakrishna, S3 Bom. W2. A.I.R. 1930 Bom. 5 
(II); Chillar Mai v, Behari Mat, 32 All. 1 1 ; Copal Ral v. firm Harchand 
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Ram. 3 P.L.T. 492, A.I.R. 1922 Pat. 364. For an account properly to 
be called a mutual account, there must be mutual dealings in the sense 
that both parties come under mutual liability to each other — Padwtck 
V. Hurst, 18 Beav. S75. 

The test of mutuality is, that the dealings between the parties should 
be such that the balance is sometimes in favour of one party and some- 
times in favour of the other. An account which consists of entries of 
payments made by one party in deduction of a debt to another and of 
payments made by the latter on behalf of the former, is not a mutual 
account — Gopal Rai v. Firm Harchand Ram, 3 P.L.T 492, 66 I C, 30, 
A.I.R. 1922 Pat. 364. A mutual account is not merely one where one 
of two parties has received money and paid it on account of the other, 
but where each of two parties has paid on the other's account — Phillip$ 
V. Phillips, (1852) 9 Hare 471. 

. Thus, where the plaintiff alone has been the banker making advances 
and receiving part-payments from time to lime, and the balance has 
always been m plaintiff's favour, the account cannot be said to be s 
mufuaf account— fludft Ram v. RalU Ram. 103 P.W.R. 1916, 37 I.C. 
300; Kunhikuiti v. Kunhammad. 44 M.L.J. 184, AIR. 1923 Mad. 278. 
M'here the account of the plaintiff Bank showed that the defendant 
borrowed a sum of money, and on various dates during the period of 
the account certain sums were paid by the defendant which were all 
credited to the account and set oR against the pre*exlsting debt, and 
the account never showed any balance in favour of the defendant, held 
that the account indicated nothing more than the record of a loan trans- 
action, and the payments made by the defendant were made in part 
discharge of the obligation under which he lay with respect to the Bank : 
the account was not a mutual account within the meaning of this 
Article — Bank of Multan Ld v Kamta Prasad. 39 All. 33, 14 A.LJ. 
949, 35 I.C. IW. Where the defendant made part-payment from time 
to time of the price of goods supplied to him by the plaintiff and the 
amount of payments did not at any tune exceed the amount due to the 
plaintiff, held that there were no reciprocal demands between the parties, 
and it was not a mutual account The case falls under Art. 52 — Lalfi 
V. Ghasi Ram. 7 O.W.N 420, A.I R. 1930 Oudh 287 (288) Where 
periodical consignment of goods was made by the defendants to the 
plaintiffs simply and solely on account of antecedent loans advanced by 
the plaintiffs and with a view to reduce the balance due thereunder, 
held that there was no mutuality and redprocity between the parties, 
and the suit for recovery of the sums due did not fall under this Article 
— Sftiva Gouda v Fernandez, 34 Mad. 513. 

But where the plaintiff advanced money to the defendant and the 
latter consigned goods to the former for sale on commission, it was held 
that there «crc independent obligations on both sides, because there 
existed on the one side between the plaintiff and the defendant the 
relation of creditor and debtor, and on the other side beneen the 
defendant and the plaintiff, that of principal and agent; and the account 

L. 25 
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between the parties was a mutual open and current account — Namberumal 
V. Kottayya. 14 M.L.T. 498, 21 I.C. 773; Bengal National Bank v. 
Jalindra, 56 Cal. 556, 33 C.W.N. 412 (417); Ralan Chand v, Asa Singh, 
4 LahlLJ. 217, A.I.R. 1922 Lah. 188; Firm Behari Lai v. Har Naratn. 
92 I C. 674, A I.R. 1926 Lah. 283 The plaintiff who owned a ginning 
factory, lent money to the defendants for buying cotton. The cotton, 
when purchased, was ginned and pressed by the plaintiff, who sold it 
on behalf of the defendants. The ginning ^nd pressing charges as well 
as the principal and interest were debited to the defendants and the 
sale proceeds of the cotton bales were credited into the defendants’ 
account as against the advances made by the plaintiff, the commission 
earned and other items Held that there was a mutuality of dealings — 
Madhob Afofiram v. Jatram, 23 Bom. L R. 540, A.I.R. 1921 Bom. 451, 
63 I C 950 Where a man lends money in one capacity and in another 
capacity acts as an agent for the borrower, and the two accounts are 
put together, there is a mutuality of dealings between the parties, although 
the money may have been lent for the express purpose of enabling the 
borrower to provide business as commission agent to the lender. In 
such a case, Art. 85 applies— Dan Dayat v Pearey. 50 All. 645, A.I.R. 
1928 All. 236 (239), 108 I C. 694. Where A supplies B with one kind 
of goods or work and obtains from him another kind, debiting him with 
the cost of the former and crediting him with the value of the latter, 
held that it was a case of mutual account— 5rfna(fi v. Park Piltar, 5 
B.L.R. 550; SUayya v Rungareddi. 10 Mad. 259. Where, by virtue of 
an agreement, advances were made from time to time by the plaintiffs 

to the defendant m lieu of his agreeing to consign tea crop to the 

plaintiffs for sale, the proceeds of such sale to be appropriated towards 
the advances, and it appeared Irom the account that certain sums were 
debited against the defendant as having been paid^by the plaintiff, and 

certain consignments of tea were sent and the plaintiff credited the 

defendant with the sale-proceeds of tea but also debited him with a 
certain amount of commission, held that there was mutual open and 
current account between the parties. Under the agreement the making 
of advances and the consignment of tea were to be brought together 
into one account as items which would produce a balance. The tea 
sent by the defendant was not sent merely by way of discharging the 
defendant’s debt but was sent in the course of dealings designed to 
create a credit to the defendant which when brought into the account 
would operate by way of set-off to reduce his liability, the obligation to 
account for the proceeds of the tea received being an independent obliga- 
tion on the plaintiff, insplfc of the fact that he was expected and intended 
to apply such proceeds In liquidation of his advances— Ten Financing 
Syndicate v. Chandra Kamal, 34 C.W.N. 1175 (1189) (reversing Tea 
Financing Syndicate v. Chandra Kamal, 56 Cal. 575). Where there are 
entries on one side showing cash advances, price of cloth sold, payments 
made to third persons on behalf of the defendants for things supplied 
and commission charged, for purchases made by the plaintiff for the 
defendants, and on the other side there are entries showing that the 
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plaintiff firm received various kinds of grain from the defendants and 
having sold them In the market credited the proceeds to the defendant, 
the suit comes under this Article — Abdul Haq v. Firm Shivaii Ram, 
A.I R. 1922 Uh. 338, 71 I.C. 259. Where the plaintiff sometimes 
borrowed money from the defendant, and the defendant sometimes 
borrowed from the plaintiff, held that there was a mutual account — 
Ganesh v. Cyantt, 22 Bom. 606 Where accounts have been kept from 
year to year extending over a period of 20 years in which the balance 
has been drawn every year but no formal adjustment has been made 
at any time between the parties, and there is nothing to shew that the 
payment made by the defendants to the plaintiff were mere part-payments 
of the advances already made, held that this was really a business account 
on either side and that there was a mutual open and current account — 
Saiappa v. Annappa, 47 Bom. 128 (135), 24 Bom. L.R. 1284, A.I.R 
1923 Bom. 82. 

It is not necessary to constitute a mutual account that the accounts 
should be kept by both the parties. Where it was shewn that the 
accounts were going on between the parties, and balances were struck 
and entries were made sometimes to defendant’s debit, and sometimes 
to his credit, the mere fact that the accounts were kept by one party 
only was no sufficient cause for holding that the account was not a 
mutual, open and current account— /as Ram v. Atterehani, J6 P.R. 
1916, 178 P.L.R. 1915, 30 I.C. 491. A employed B as his agent to 
manage certain boats for which he was to receive a commission. B alone 
kept accounts m which he credited the sums received from the hire of 
boats and debited the amounts which had been paid for their upkeep 
and the commission due to him. Held that this account showed reciprocal 
•demands snd that it fell under this Article — Lalahmayya v. Jagannatham. 
10 Mad. 199 

In Madras, it has been held that it is not even necessary that an 
account in order to be a mutual account, should have been kept in 
•writing. If is sufficient if the dealings amounted to mutual debit and 
credit on both sides; and if the account Is kept in wniing, It is enough 
if one of the parties kept it s<^— LnkJftmayja v. Jagannatham. 10 Mad 199. 

The fact that the balance is a shifting one, sometimes m favour of 
the plaintiff and sometimes in favour of the defendant, though valuable 
ns an index of the nature of the dealings, is not a decisive test as to 
the mutuality of the account— Conesh v. Gyonu, 22 Bom. 606; Ram 
Pcrshad v. Harbans, 6 C L J. 158, Thapatti v. Ranga Charla, 23 M L.J 
516, 17 I.C. 48. A shifting balance Is a test of mutuality but its 
absence Is not conclusive proof against mutuality — Ram Perskad v. 
Harbans, 6 C.L.J. 158, Dau Dayat v Pearey. 50 All 645, A I R 1928 
All 236 (238) ; Joharmal v. Hiralal, 7 Pat. 238, A I R. 1928 Pat. 221 (222) ; 
rWu V. Ghosh. 17 Mad 293; Ganesh v. Cyanu, 22 Bom. 606. If there 
Is a balance in favour of either party, it follows that there must be 
mutual liabilities of both panics to each other. If the balance Is always 
In favour of one party in the very nature of the transactions, then the 
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case is one in which there are not separate mutual dealings. In order 
to prove a mutual, open and current account, it is sufficient to prove 
mutual dealings between the parties consisting of sales made or services 
performed by each party to or for the other, creating mutual duties or 
reciprocal demands — Kunhi Kattialt y. Kanhammad, 44 M.L.J. 184, A.I R. 
1923 Mad. 278; Ram Penhad v. Harbarts, (supra). The mere fact that 
the defendants have been debtors throu^out does not show that the 
accounts were not mutual. Whether an account is mutual or not depends 
upon the nature of the dealings between the parties. It is sufficient, 
for an account to be mutual, if the dealings are such that the balance 
might have been in favour of either party : it is not essential that the 
balance should in fact have been In favour of the defendants at some 
stage — Satappa v. Annappa, 47 Bom. 128 (135), 24 Bom. L.R. 1284, A.l.R. 
1923 Bom. 82. It is not necessary that the balance should actually shift 
from one side to the other; all that Is necessary is that from the nature 
o! the transactloTia h is capable of so shitting — Premjt Virjt v. Sir E. E. 
Sasoon. 29 Bom. L.R. 375, 102 I.C. 225, A.l.R. 1927 Bom. 125. 

It has been held that this Article is intended to apply to cases where 
an account has been going on between two parties, and balances have 
been struck from time to lime, showing the amount due from one of 
such parties to the other; and the suit to which this Article is intended 
to apply Is a suit brought by one of those parties against the other for 
the balance found to be due on that account— i^i/ce v. Roghunundun, 
6 Cal. 447. But this Article does not require that the balances should 
have been actually struck; it simply requires that the account should be 
such that if the balances were actually struck at various times, the 
balances at those times should have been sometimes in favour of the 
plaintiff, and sometimes In favour of the defendant. 

It is not correct to say that an account is closed whenever a balance 
is struck, until it is re-opened by fresh dealings. Where it appears that 
there were mutual dealings and that though balances were struck from 
time to lime these were mere acknowledgments and not agreements to 
pay, held that the case was not one of a closed account (Art. 64) but 
of a mutual open and current account The mere fact that there were 
no further transactions between the parties since the striking of the last 
balance, did not change the nature of the account; for it cannot be held 
that an account becomes closed whenever a balance is struck— ;»vala 
Das v. Hukum Chand. 66 I.C. 387, A.I.R. 1022 Lah. 316 

407. Reciprocal Demands ’ — An account is mutual when each 
has a demand or right of action against the other; and therefore unless 
both the parties could, during the currency of the account, each have 
said to the other ‘1 have an account against you,’ there can be no 
mutual account. And therelore, it the balance was sometimes In lavour 
of the defendant but generally In favour of the plaintiff, the banker, the 
account would not be a mutual one — Hajee Syud v. Ashrufoonnissa, 5 
Cal. 759 (763); Joharmal v. Hiralal. 7 Pat. 233, A l.R. 1928 Pat. 221 
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(222); Rm Sundar v. Amrii. 4 P.L.T. 424, A.l.R. 1923 Pat. 242. 
Where there is no evidence that the defendant ever made or was in a 
position to make any sort of demand whatever upon the plaintiR, held 
that there was no reciprocal demand between the parties — Tea Financing 
Syndicate v. Chandra Kamal, 56 Cal. 575, A l.R. 1929 Cal. 641 (643). 
But it is not necessary that the parties in the course of their dealings 
should have made actual demands upon one other. This Article applies 
where the nature' of the business between the parties is such as to 
give rise to reciprocal demands, i.c., where the dealings are such that 
sometimes the balance may be in favour of one party and sometimes in 
favour of the other — Narandas v. PiJsandas. 6 Bom. 134; Khushato v. 
Behari, 3 All 523; Satappa v. Annappa. 47 Bom 128 (136); Fyzabad 
Bank v. Ramdayal. 4 PL.T. 571, 74 I C. 831, A l.R. 1924 Pat. 107. 
Where the transactions sometimes resulted in profit and sometimes 
resulted in loss ; at one time the account stood in favour of the defendant, 
at another time in favour of the plaintiff; held that there was reciprocity 
of demands between the parties and (lie acount was not made of 
items on one side only. The defendant was at one time In a position 
to say to the plaintiff that he had an account against him— /ofiarmal v. 
Hlra Lai, 7 Pat. 238, A.I.R. 1928 Pat. 221 (223), 107 I.C. 533. And 
this is so, even though during the last few years the balance has been 
always in favour of the plaintiff— /mral v. Lai Chand, 75 P R. 1010, 
124 P.L.R. 1910, 7 I.C 719. Where the accounts are such that the 
defendants could not have made any such demand during the currency 
of the account, the requirements of this Article have not been fulfilled— 
HardifaJ v. Pukhar Das. 3 Lah. LJ. 362, 67 1 C 933, AIR. 1921 
Lah. 256. 

408» Limitation ■ — The period of limitation runs from the close 
of the year in which the last item was admitted or proved. If a mutual, 
open and current account be adjusted in the middle of a current year, 
and m that year there is entered one item admitted or proved, limitation 
will run from the end of the year and not from the date of the adjustment 
— Ganesh Lai v Sheogolam, 5 C L.R 211 Where the last item in a 
mutual, open and current account was advanced to the defendants within 
limitation but this item was advanced more than three yars after the 
close of the year in which the last preceding item was entered, the suit 
is barred by limitation in respect of the previous account — Cobind Ram 
V Jawala Ram, 1 Lah 12, 55 I.C 672 

An open mutual account will not be statute barred, if there is any 
item in It within the period of limitation, even though the earlier items 
may be beyond the period; because as long as the account is continued 
the statute of limitation does not apply— Foster v. Hodgson. (1812) 16 
Ves 183; Tea Financing Syndicate v. Chandra Kamal, 34 C W.N. 1175 
(118S). The statute is retarded by every fresh item falling within the 
period of limitation, and It makes no difference on which side the account 
Is— Ord V. Ruspini. (1797) 2 Esp. 569. See also Catling v. Skoalding. 
(1795) 6 T.R. 189 
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56. — On a policy of in- Three .When proof of the- 
surance, when the years. death or loss is given 

sum assured is or received to or by 

payable immedi- the insurers, whether 

ately after proof by or from the plain- 

of the death or tiff, or any other 

loss has been person, 

given to or * re- 
ceived by the in- 
surers. 

408A. Time runs under this Article not from the date of receipt 
of notice of death or loss, but from the date when the insurers receive 
proof of the death or loss An agreement providing that a suit upon 
the policy must be brought within a time (c.g. three months or one year) 
which is shorter than that provided by Art. 86, is not void under sec 28" 
of the Contract Act, and a suit brought alter the stipulated period would 
rot be maintainable — Barada Spinning Co. v. Satyanarayan Insurance Co , 
38 Bom. 344, 21 I.C. 694 (696); HiVa Bhai v. ^^anufaciarers’ Life 
Insurance Co.. 14 Bom. LR 74!, 16 I.C. 1001. See also South British 
F. and M, Insurance Co. v. Brojo Nath. 36 Cal. 516, 13 C.V.N. 425, 

2 I.C. 673. 

If the sum assured is not payable mmediately after proof of the 
death or loss, the case would fall under Art. 115. 

87 . — ^By the assured to Three When the insurers elect 

recover . premia years. to avoid the policy, 
paid under a 

policy voidable at ' 

the election of the 

insurers. 

88. — Against a factor Three When the account is, 

. for an account. years. during the continu- 
ance of the agency, 
demanded and re- 
fused, or where rio 
such demand is 
made, when the 
agency terminates. 

409. A factor is an agent who Is entrusted with possession of 
goods lor sale on account of his principal. 

Demand. Refusal. Termination of Agency.—See Notes 415 and 416 
under the next Article. 
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The agency of a person entrusted to sell goods on behalf of the 
plaintiff does not terminate when the goods are sold and the money is 
received by the agent; therefore Umitatton does not begin to run when 
any portion of the goods is sold but only from the date of demand made 
by the principal during the time the price remains unpaid by the agent — 
Babu Ram v. Ram Dayal. 12 All. 541 ; Fink v. Buldeo, 26 Cal. 715. 


When the account is, 
during the continu- 
ance of the agency, 
demanded and re- 
fused, or where no 
such demand is 

made, when the 

agency terminates. 

It should be noted that Articles 88. ^ and 90 apply to suits by 
principals against agents, suits by agents against principals are not 
provided for In these Articles. 

410. SuU for account and money .—This Article applies 
to a suit by a principal against his agent for an account and for any 
money that may be found due on such account being taken; the phrase 
“moveable property” includes money— 5Ai6 Chandra v Chandra Narain, ^ 
32 Cal 719; Hafesuddin v. fadunath, 35 Cal 298; Pron Rom v fagadish, 
49 Cal 250 (252), A l.R 1922 Cal. 355; Vcnkatochalam v Narayanan,. 
39 Mad. 376 ; /ogenirtf V. Debmifh, 8 C W N 113; Alflibab v Debendro. 

1 C.L.J. 147; Asghur AU v. Khurshed, 24 All 27 (P C ) A suit for 
recovery of money found due on an account and a suit for account are 
really one and the same thing — Jhapaihannessa v Bamasundart. 15 
C.W N. 1042. 16 l.C. 414. 

A suit by a principal against his agent for an account as a preliminary 
step to enable the pnncipal to recover from the agent the moneys received 
by him and not accounted for, is governed by this Article, but so far 
as it seeks to obtain certain occount papers from the agent, the suit 
is governed by Article 120 and the cause of action arises from the date 
when such papers are to be submitted to the principal according to the 
contract between them — Aladhab v Dchencfra, I C L ] 147 'J/here a 
suit is Instituted against an agent for the recovery of a de6nite sum, 
and there is a prayer that the amount stated In the plaint or any larger 
sum proved by the decision of the Court to be due by the agent may 
be decreed to be paid, it is virtually a suit for an account— Hurronirtfr 
v. KfiabM. 14 Cal. 147 (P C.). 

Even where there is a eoniract to render account year by year, a 
suit by the principal against his agent for such account Is governed by 
this Article (which Is more specific) and not by Art. 115 which is only 
a residuary Anicle relating to contract— Bhabjtjnm v Sbrjfft Bahadar, 

30 C L.J 90, 53 l.C. 675; I'mbatjrftafjrt t. Narayana, 39 ;i(ad. 376 


89. — By a principal Three 
against his agent years, 
for moveable pro- 
perty received by 
the latter and not 
accounted for. 
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(380) ; Pran Ram v. Jagodish, 49 Cal. 250 (253) ; Jogindra v. Chinai 
Muhammad, 4 Pat. 289, A.l.R. 1925 Pat- 494, 89 I.C. 275; Madhusudhan 
V. Rakhal, 43 Cal. 248 (dissrailng from Jogesh v. Benode, 14 C.W.N. 
122; Debendra v. Sheikh Esba, 14 C.W.N. 121 and Easin v. Barada, 
11 CLJ, 43). In the last three cases, as well as in .Moli Lai v. Amin. 
1 C.L.J. 211, the suit was held to be governed by Article 115. 

A suit by plainti^s against their step-mother for recovery of their 
father’s property which she was managing on behalf of the family under 
an arrangement, is governed by this Article or Article 90, so far as the 
moveable property is concerned, and by Art. 120 or 144 in respect of 
immoveable property — Kelly v. Dakhee, 5 Cal. 692. A suit for accounts 
against the agent in respect of money alleged to have been improperly 
advanced by him to counsel for purposes of litigation of the principal 
IS governed by this Article, and the agent is bound to prove that the 
moneys drawn by him for payment as illegal gratification to the counsel 
reached their destination— fox v Beni, 13 C.W.N. 212, 4 I C. 556. A 
suit by a principal against an agent to recover a specified sum of money 
lent by the agent to persons to whom he was not authorized to lend the 
money falls under this Article and not under An. 90, as such a suit 
Is really a suit for mere money-account— AlufhfaA v. Atagappa, 41 Mad 1. 

If after panition among the members of a joint Hindu family, one 
member collects the family debts which were left undivided at the time 
of partition, it may be implied that he realises the debts as an agent of 
the other members. Consequently a suit against him by the other 
members may fall under this Anicle. Art. 62 cannot apply — Yerukola 
V. Yerukola. 45 Mad. 648. 42 M.L.J. 507. A I.R. 1922 Mad. ISO; Caba 
V. ZipTU, 45 Bom. 313. See Note 372 under Art. 62. This view has 
been recently upheld by the Privy Council in Virayya v. Adenna, 58 
M.LJ. 245, 51 C.L.J. 136, A.l.R. 1930 P.C. 18 (21), 121 1C. 205. 

411. SuU lo enforce a charge : — Where immoveable pro- 
perties were hypothecated to the principal by the agent as security for 
the proper discharge of his duty, a suit by the principal against the 
agent for recovery of the sums found due upon adjustment of accounts, 
by sale of the properties hypothecated, is a suit to enforce a charge 
under Article 132, and does not fall under this Article — Alad/iusudhan v. 
Rjtfiaf, 43 Cal. 248 (dissenting from fogesh v. Benode, 14 C.W.N. 122 
where the suit was held to fall under Art. 116); Pran Ram v. Jagodish, 
49 Cal. 250 (253); Hafesuddin v. Jadanalh, 35 Cal. 298; Troi/oJrhya v. 

21 C.LJ. 459, 24 I C. 18. But where the suit is simply for 
an account (and not to enforce any chante) it will fall under this Article, 
Inspire of the fact that the agent has hypothecated certain properties to 
the principal— Surcsfi v. Sawab AU. 20 C.W.N. 356. 29 1 C. 848 Where 
the agent executed a labufut In 1305 by which he hypothecated certain 
properties as security against defalcation and default, and was dismissed 
In 1306, but was re-appomted in 1307, and then committed defalcation 
and default In 1307 and 1303, a suit for account against him would be 
governed by Article 89; Art. 132 cannot apply as the agent’s position 
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in 1307 after dismissal and re-appomtment cannot be governed by the 
kabahat of 1305 — Behan Lat v. Horn Komar, 2l C L.J 458, 39 l.C. 748. 

412. ‘Not accounted for* —A suit contemplated by this 
Article is a suit in which accounts have to be taken . where accounts 
have been rendered, this Article has no application. Where an account 
has been taken and adjusted, and a sum of money has been found due 
■ Dm the agent to the principal, a suit to recover that sum ts governed 

’ Art. 64 or 115 — Kesho Prasad » Sanran Mai, 21 C.W.N. 591, 25 
L.]. 335. 

413. Registered contract — When the contract under which 
e agent is employed is contained in a duly registered instrument, the 
ilt IS governed by Art 116— Afatf v. /Imm. 1 C.L.J 211; Easirt v 
irada. 11 C L.J 43. 5 1 C. 186, fogesh v Bmode, 14 C W.N 122. 
1C. 59; Harendra v Adminislralor-General. 12 Cal. 357; Alafftttra 
Chedda. 39 All 355 But in Hafe:udd:n v Jada Nath, 35 Cal 298 

01) and Pran Pam v. /agciisft, 49 Cal. 250 ( 253). A.I R. 1922 Cal 
iS, the Calcutta High Court went so far as to say that even if the 
intract of agency Is registered, the case will fall under Article 89 and 
It tinder Art. 116 because the former Article is more speciRc than 
e latter. 

Where sums received by an agent outside the scope of the registered 
atniment are sought to be recovered, the three years’ limitation will 
jply— Harendra v Admimslrator.Ceneral, 12 Cal 357. 

414. Suit against agent's representatives — U after 
,e termination of the agency by death of the agent, a suit is brought 
jainst the heirs of the deceased agent, it would not be governed by 
rt. 89 for it cannot be said to be a suit for rendition of accounts (the 
ability to render accounts being personal to the agent , and the repre- 
intatives of the agent not being liable to render accounts), but it is 
suit for money payable to the principal by the representatives of the 
»ent out of the assets in their hands— Komeda v. i4sutosh, 17 C.W.N. 

, 16 l.C 742; Seth ChanJ Mat v. Kofwn Alai. 96 P R 1856; Rao 
lirraf v. Ram Raghabir. 31 All 429. Fatima v /nffaii. 1 P.R 19|2, 

3 l.C 930; Rameswuri v. Narendro. 5 PLT 355. AIR 1923 Pat 
59. In the Calcutta case (17 C.W.N 5) the suit was held to be 
Dvemed by Article 115 or 120; in 96 P R 18S6. by Article 62 or 120. 

i 1 P R. 1912, by Article 120, and not by Article 62 or 8'^; It 31 
11. 429. the suit was held to be governed b> Article 120, and ro‘ 

Its. 57, 62. or 89 That Is. Article 120 has been held to be t*-e rv-- 
ppropriate In the Pama case, the suit wss held to be gotc'rei 
rt 62 or 115 and not by Art. 120. 

In an earlier Calcutta case it was held that if ar iger* bji 
ten called on to render account daring Jus life-Ume and t'-f »- :cd 
nd the tgenc)’ thereby termiaated. the pnndpal acquired a I-: - r./h’ 

) have an eccount rendered by tl>e ageri's repfesecu* \c' .-j jhs* 
ight was recognised by Article 89, and limitation ran fr. - ^ei 
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of the agent {or from the date when administration was taken to the 
agent’s estate, sec 17). In other words, the legal representatives of 
the agent were held bound to render accounts, and the suit for such- 
accounts was held to fall under Article 89 — Lawless v Calcutta Landing’ 
and Shipping Co. Ld . 7 Cal. 627 (632). 

If the time had commenced to run during the life-time of the agent 
(i.e., if the agency had terminated in the agent’s life-time, by dismissal 
from service) and then the agent died, a suit against his legal representa- 
tives would be governed by Article 89, for it is based on the same cause 
of action as a suit against the agent himself, and the period of limitation 
in respect of the suit against the representatives would run from the 
same date as it would have run in respect of a suit against the agent 
himself had he lived, viz. from the date of the termination of the agency, 
and not from the date of the agent’s death — Arunachellatn v. Raman 
Cheily, 16 M.L.T 614, 27 I.C. 807; Parlhasaralhi Appa Rao v. Subba 
Rao. 50 Mad 249, A I.R 1927 Mad 157, 99 I.C 456; Parthasaraihi 
V Turlapati Subba Rao. 47 MLJ 483, A I R. 1924 Mad 840 

In Harender v Administrator-General, 12 Cal. 357, and Mathura v. 
Chhcdu, 39 All 355, it was held that a suit against the agent’s legal 
representatives for recovery of the amount not accounted for by the agent 
would fall under Anicle U6. if the contract of agency had been registered. 

415, Demand and refusal — ^There must be express demand 
and refusal ; It cannot be supposed that demands were going on as long as 
the business was In existence, (n the absence of any evidence of demand 
and refusal, limitation runs from the termination of the agency— Nabm 
Chandra v. Chandra Afadftab, 44 Cal. 1 (8) PC (reversing Chandra- 
madhob v. Nabin, 40 Cal 108); BAabalarini v. Sheikh Bahadur, 30 C.L.J. 
90, 53 I.C. 675. If there has been a demand for accounts and the agent 
has not responded to the call, there is by implication a refusal within- 
the meaning of this Article — Afadhusudon v. Rakhal, 43 Cal. 248; Pran 
Ram V /agodish, 49 Cal. 250 (254). This is the case also where the 
agent has submitted accounts but has failed to explain the account-papers 
in spite of the principal’s demands to do so — Afadhusudan v. Rakhal, 43' 
Cal. 248, 19 C.W.N. 1070. Where the agent does not refuse to render 
an account but promises to submit the same on a certain future date, 
which however he neglects to do. It must be held that the account was 
refused at that dale and limitation will run therefrom — Hori Naram v. 
/Idminisfralor, 3 C.L.R. 446 But It cannot be affirmed as a general 
fact that the failure of the agent to render accounts necessarily amounts 
to a refusal, when the agent while in service had been all along saying 
that he v.ould render accounts. The failure to render accounts on- 
demand may be due to various causes, such as illness, or delay in pre- 
paring the accounts, or sometimes procrastination. The question whether 
the failure to render accounts amounts to a refusal depends upon the 
circumstances of each case — Bhabalarlnl v. Sfteilrh Bahadur. 30 C L.J 
00, 53 I.C. 675; Fatima v. Miasl, 1 p,R. ioi 2 , 13 I.C. 030. Where 
the defendant was asked to render accounts repeatedly, and he put it 
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but never refused to render accounts, held that the putting off was 
;quivalent to postponement, and postponement was not tantamount to 
refusal ; on the contrary, it impli^ an admission that an account was 
dife and would be rendered. In such a case, limitation ran from the 
termination of the agency — Saiyad Hasan Imam- v. Debi Prasad, 3 Pat. 
546, 5 P.L.T. 303, A.I.R. 1924 Pat. 664, 80 I.C. 956 

Where there is a covenant to deliver accounts year by year, the 
omission to render such accounts amounts to a refusal within the mean- 
ing of this Article— Easm v. Barada. 11 CLJ. 43, 5 I.C. 186 

Where the defendant is an agent of two joint principals, limitation 
for a suit for account does not run until there has been a (oint demand 
for account by the principals A demand for account by one only of the 
principals will not give a starting point of limitation In the absence of 
a Joint demand, limitation will run from the termination of the agency — 
Jagdip V. Ra}o Kuer, 2 Pat. 585. 4 P.LT 531, A.I.R 1923 Pat. 464. 

416. Termination of agency : — Under section 201 of the 
Contract Act, an agency is terminated, among other ways, by the principal 
revoking his authority, or by the agent renouncing the business of the 
agency or by the business of the agency being completed, and it is from 
this point that time is to begin to run in a suit uncjer this Article— 
Venkatachalam v Narayan. 39 Mad 376 (378), 28 M L.J. 140, 26 I C. 
740. In Babu Pam v. Ram Doyal. 12 All 541 and Finfc v Buldeo. 26 
Cal. 715, the Judges expressed an opinion that an agency terminates 
under this Article only when the sums received by the agent had been 
fully accounted tor by him to the principal But this is contrary to the 
terms of this Article, because the words "rot accounted for” indicate 
that the agency may terminate before the moneys are accounted for by 
the agent. Therefore where the principal revoked the authority of the 
agent, and the latter handed over charge to his successor, the agency 
terminated then and there (under sec 201 of the Contract Act) though 
the agent has not yet handed over to his principal the money and accounts 
and passed the accounts— V'eittafjrAofcm v Narayan. 39 Mad 376 
(dissenting from 12 All 541 and 26 Cal 715 cited abow) The agency 
terminates when the business of the agency has been completed ; e g , 
when the agent Is instructed to buy and sell goods on behalf of his 
principal, the business of the agency terminates on the agent’s carrying 
out the principal’s Instruct ons And the mere liability to render accounts 
Is not 8 continuation of the relation between the agent and the principal 
— Gordban Das v Gokat, 21 S L.R 336. A.I.R. 1926 Sind 264 (following 
39 Mad. 376. and dissenting from 12 All 541 and 26 Cal 715) 

The question as to vhen an agency terminates is a question of fact 
and depends upon the circumstances o» each case; not a question of 
law — flfuthiJfi V Alagappa. 41 Mad I, Nagappa y Chidambaram, 31 
M L.J. 637, 36 I C. 662; Rjnarwf^jji x Kasi. 31 M L.J 635. 36 I C. 801. 

It terminates on the date after «hich there have been no dealings between 
the parties, even though the agent had not then aecounied to the principal 
for all monies alleged to be due to the Utiet— Koppntwami v. VVrra-pa. 
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V. Stthammal, 16 Mad. 311; Abdul Rahim v. Ktrparam, 16 Bom. 186; 
Mohammad v. Alonso Mai, 22 All. 90;/ilram v. Jnfitam, 6 All. 260 (262); 
Uma Shankar v. Kalka, 6 All. 75; Ramaasar v. Raghabar, 5 All. 490; 
Hazari v. Jadaun, 5 All. 76 (per Straight J.); Bage$kra v. Shea Nath, 14 
A.L J. 464, 32 I.C. 930. Such a case arises where the instrument is null 
and void Such document need not be cancelled or set aside by a suit 
brought within three years under this Article, and the plaintiR can bring 
a suit for declaration, possession or other relief without praying for cancella- 
tion of the instrument. To such a suit Article 91 does not apply — Aid. 
Nazir v. Zulatkha, 50 All. 510, A.I R. 1928 All 267; Krishnadhan v. 
Brojendra, 34 C.W.N 642 (645). Thus, a deed of gift executed by a 
Hindu widow transferring the bulk of the property to an idol Is void and 
not voidable , a suit to set aside the gift and for possession does 
not fall under this Article — Chooramoni v. Boidya Nath, 32 Cal. 473. 
A document which was never intended by the executant to be operative 
and which was not properly signed by him is a nullity; it does not require 
to be set aside by the person entitled to the possession of the property 
as against the person m whose favour the document stands— Banfeu v, 
Kristo Oovinda, 30 Cal, 433 (438) An alienation of loint family property 
by a coparcener without the consent of the other coparceners Is void ; It is 
not necessary to have the deed of gift set aside, and Art 91 has no 
application— AlBWabaf v. Karam. 7 A L.J. 783, 6 I.C. S41. An alienation 
'Of the management of a temple by the trustee 1$ void and need not be set 
aside; therefore a suit to recover the estate from the alienee is governed 
by Art. 124, and not by this Article— Afarayana v Lekshmanan. 39 Mad. 
456 (458). A benami conveyance which is an inoperative instrument and 
which was never intended to be operative need not be set aside. A suit to 
recover the property comprised In the conveyance is not governed by 
Art. 91 but by Art. 144 of the Act — Pelherpermal v Mumandy, 35 Cal. 
551 (P.C.); Sham Lai v. Amarcndra. 23 Cal 460 (469), Afa Ala v Afg 
•Shet, 4 Bur. L.J. 250, A.I.R. 1926 Rang 71, 93 I C. 197. The alienation 
'Of temple property by a trustee Is null and void, and need not be set aside, 
consequently a suit by the succeeding trustee to recover the property is 
not governed by this Article — Sheo Shankar v. Ram Seuak, 24 Cal. 77. A 
suit to recover possession of property alienated by a Hindu widow is not 
governed by this Article, when the alienation Is found to be sham — 
Alancftcfiaram v. Panabhai, 40 Bom 51. Where It is established that the 
■plaintiff by defendant’a misrepresentation was got to execute a deed of 
sale., believing the same to have been a deed, of a diCerent kind, the 
transaction is void and not voidable only, and Art. 91 has no application 
to a suit to recover the property ehich passed under the void sale-deed — 
^jnni Bibi v Siidifc Husain, 23 C.W.N 93, 49 1 C 76 Where the 
plaintiff brought a suit for a declaration that a deed of gift executed by 
her was void and inoperative, as she signed the deed belieMug. on account 
■of a fraud and misrepresentations of the defendant, that it sas only 
power of anomey, and she also prayed for a declaration of title in the 
properties gifted, held that the deed of pft was void ch initio, and did 
mot require to he set aside Consequently, the suit was governed not by 
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Art. 91 or 95 but by Article 120 — Sarat Chandra v. Kanai Lai, 26 C.W.N. 
479, A.l.R. 1921 Cal. 786, 70 I C. 525. Brindaban v. Dhruba, 49 CLJ. 
540, A.I-R. 1929 Cal. 606 Where the claim was not to set aside the 
sale deed, but for a declaration that from its very inception it was a sham 
transaction, held that there was no necessity for the plaintiff to have the 
deed set aside, and therefore this Article did not apply — Jagardeo v. 
Phulibari, 30 All. 375; AW. Natir v. Zulaikha, SO All. 510, A.l.R 1928 
All. 267, 109 I.C. 54 Where the plaintiff (a person of weak mind) was 
got to execute a deed of sale or mortgage in favour of the defendant by 
fraud of the latter, and no consideration passed under the deed, held that 
the deed was a nullity and it is not necessary for the plaintiff to have it 
set aside under this Article; he can bring a suit to recover possession 
under Article 144 — Sandaram v. Sithammal. 16 Mad. 311; Abdur Rahim, 
V. Kriparam. 16 Bom 186; Boo Jinalhoo v. Shah Nagar, 11 Bom 78. 
Where during the minority of the plaintiff a property belonging to him 
was alienated to the deleadant by a person who was not his lawful guardian, 
and without any necessity, the deed was void, and a suit by the minor 
after attaining majority is governed by Art 142, and not by Article 91 or- 
44— S«//ad Aft v. Zul/lkar, 33 I C. 943, 83 P.R 1916; Anandappa v 
Tofappa, 17 Bom L R 1137 (Note) 33 1 C 441 ; Ramausar v. Raghubar, 

S All 490; Narsagauda v. Chawegauda, 42 Bom. 638 (F.B.); UHam Singh 
V. Barkai AH. 15 P R 1913. 19 I C. 235, Satdar Shah v. Ha/i, 182 P.L.R 
1908, 1 I.C. 545, 28 P.R. 1909; Husain v Rc/arom. lO N.L.R. 133, 26 
I C. 813 Where a sale*deed was executed by persons purporting to be 
guardians, but no consideration passed under the sale deed, and the defen* 
dant never obtained possession under it. no suit is necessary to set aside 
the deed i Article 144 and not 91 applies— JVawab Alir Sayad v. Pcsm Khan, 
17 Bora. 755 (758). Where a deed of gift is executed by a person governed’ 
by the Muhammadan law, and the possession of the property comprised in 
the gift has not beefi delivered, the gift would be void ab initio, and 
no question of limitation will arise as regards a suit to set aside the deed 
of gift. But if afterwards the defendant takes possession, the gift becomes 
operative by Jaw, and llmilaiioii (Art. 91) for a suit to set aside the 
gift runs' from the moment the defendant takes possession — Mulani v. 
Maula Bakksh, 46 All. 260 (262. 263). A.I R. 1924 All. 370. Where the 
plaintiff executed a registered sale-deed in favour of the defendant, and the 
defendant executed a receipt in favour of the plaintiff stating “I shall 
without any oblection give up your land at any time you may ask m© 
to give up" and it was proved that no consideration passed under the 
sale-deed, held that the sale-deed was a mere paper transaction and 
inoperative, and a suit to recover ppssesslon of the land was governed by 
Article 144 and not by Aft. 91 — Sangana v. Haehangowda, 48 Bom. 166, 
A.l.R. 1924 Bom. 174. Where 9 lemlndar granted a village to a person 
for life for his maintenance, but the grantee gave a permanent lease of the 
village, held that after the death of the grantee the lease became spent 
and void and not merely voidable, and a suit by the zemindar to recover' 
possession from the lessee was not governed by Article 91 — Bcni Pershad' 
V. Dudhnath. 27 Cal. 156 (t65) (P.a). 



Art. 91.] THE INDIAN LIMITATION ACT 401 

(2) Secondly, this Article does not apply where the transaction, though 
3 voidable one, does not require to be set aside through the intervention 
of the Court. Thus, where the certificated guardian of a minor had granted 
a perpetual lease of the minor's property without the sanction of the Court, 
the transaction is a voidable one, and it is not necessary for the minor 
(alter attaining maionty) to bring a suit to have the instrument of lease 
cancelled. He can simply repudiate the transaction and bring a suit for 
possession — Abdul Rahman v. SufcMayal, 28 All. 30. So also where a 
widow had granted a lease for a period extending beyond her own life, a 
suit by the reversioner to recover possession of the property is governed 
by Art. 141 and not by this Article. Such an alienation is voidable at the 
election of the reversionary heir, who may treat it as a nullity without 
the intervention of the Court, and he can show his election to do so by 
commencing an action for recovering possession of the property; the 
cancellation of the lease is not a condition precedent to the right of action 
of the reversionary heir — Bijoy Gopal v Krishna Mohishi, 34 Cal. 329 
P.C. (reversing Bijoy Gopal v Silratan, 30 Cal. 990) ; Harthar v Daiu- 
raihi, 33 Cal. 257; Rakhmabai v. Keshab, 31 Bom. 1, Similarly, where 
a Hindu widow in possession of her husband's estate sold the property and 
then adopted the plaintiff and died, a suit by the adopted son to recover 
possession of the estate from the purchaser was not governed by Article 
91. There is no essential difierence bet«'een the position of the adopted 
son seeking to enforce his rights with reference to the property alienated 
by the widow before the adoption, and the position of a reversioner 
seeking to enforce his rights with regard to the property alienated by the 
widow before her death The adopted son was not required to set aside 
the Sale any more than a reversioner The suit was governed by Article 
144 and not by Article 91— Henamgowda v. Irgpn-da. 48 Bom 654, 26 
Bom. L.R 829, A.I R 1925 Bom 9 A suit by a landlord to avoid a 
transfer made by a tenant m contravention of section 43 of the C. P. 
Tenancy Act is not governed by this Article The landlord is not bound 
to set aside the transfer and may sue for possession treating the transferee 
as a trespasser— Saguneftand v Chhabilram, 16 N.L.R 11, A.I.R. 1922 
Nag. 60. The members of a tarwad need not sue to set aside an aliena- 
tion made by the karnavan, but can sue to recover possession on the 
strength of title, because the alienation Is not binding on the tarward 
Consequently, Article 91 does not apply to a suit to recover possession 
ol the property alienated, but Article 144 would apply — Kanna Panikkar 
V. Nanehan. 46 M L.J 340. A l.R 1924 Mad €07. 78 I.C 564 

(3) Thirdly, this Article does not apply where the suit was cot to 
cancel or set aside an instrument, but only to amend it by substituting 
the name of the plaintiff for the name of another person mentioned In 
the deed Thus, where the plaintiff asks for a declaration that the first 
defendant whose name appears as lessee in a certam lease-deed has no 
interest under the lease, and that the person really interested under tbe 
lease is the plaintiff himself for whm the first defendant acted as 
bcnaniiar. held that the suit does not fall under this Anicle but Art 120 
as the plaintiff does not ask to annul the lease itself— fiasasf Lsl r 

L. 26 
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Chidammi. 35 All 149 Similarly, this Article does not apply where the 
plaintiff does not seek to cancel the instrument but simply asks /or a 
declaration that his own Interests arc not affected by it. Thus, where a 
relation of the plaintiff executed in favour of the defendant a sale-deed 
by which he professed to transfer the whole of a joint family property, 
one-fourth of which belonged to the plaintiff, and the plaintiff brought 
a suit asking that he might be maintained in his joint possession of the 
property by cancellation of the deed so far as it is injurious to his rights, 
held that the suit was not one to cancel the sale-deed, because the plaintiff 
cannot dispute the validity of the deed except in so far as it affects his 
rights. Article 120 governs the case — Din Dayal v. Har Narayan, 16 
All. 73 

(4) Fourthly, this Article does not apply where the plaintiff ivas not 
■a party to the instrument sought to be avoided. This Article is restricted 
to a suit between the parties to the instrument or their successors-in- 
interest Where the instrument was not executed by the plaintiff (or his 
predecessor) he is not bound to set if aside and this Article does not 
apply— Kiffiu V Devidas. 15 N L R 55, 51 I C 943; Kunfilal v. Chandra, 
17 N L R 169, 64 I C 775; Ganapathi v Sivamalai, 36 Mad. 575. Thus, 
where a suit by a mortgagee is in effect one for a declaration that a sale 
by his mortgagor to a third party is null and void, Article 120 applies to the 
ease and not Article 91 — Misan v Sftwe Ba, 1 Bur. LJ 106, A.I.R, 1923 
Rang. 82 A land belonging to defendant No. 1 was mortgaged by him 
to defendant No 5, and afterwards the plaintiff purchased it at a sale 
in execution of a certain decree against defendant No. 1 ; the plaintiff 
thereupon brought a suit for a declaration that the mortgage was fraudulent 
and Without consideration Held that the suit does not fal] under this 
Article. “No doubt a declaration (hat defendant No. 5 has no title to 
the land would be to that extent equivalent to setting aside that mortgage, 
but such declaration would still leave the deed to operate as between the 
parties thereto, and therefore would not amount to cancelling the deed. 
Moreover (he plaintiH has no title or Interest to set aside (he deed ss 
between the parties thereto” — Pachamatha v. Chinnappan, 10 Mad. 213 
(215); Unrti v. Kunchi, 14 Mad- 26; Vma Shankar v. Kalka Prasad, 6 Ali 
■75. A suit by a reversioner to obtain a declaration that a kanom executed 
by the widow in favour of the defendant is not binding on the estate of 
on the plaintiff is not governed by this Article, as the plaintiff was not 
a party to the deed — Puraken v, parvati, 16 Mad 133 {following Pacha- 
mulhu V. Chinnappan. 10 Alad. 213) The mortgagor, in contravention of 
the terms of the mortgage, granted a perpetual lease of the mortgaged pro- 
perty, and the mortgagee brought a suit upon the mortgage and in 
execution of a decree brought the mortgaged property to sale which was 
purchased by the plaintiff. The pbintiff on becoming aware of the 
perpetual lease sued for its concellatlon and for a declaration that the 
defendant (lessee) had no right to interfere with or obstruct the plaintiff 
In respect of the property in question Held that Art. 91 did not apply 
but Art. 120; the pra>«r for the cancelment of the deed could be treated 
-as merely Incidental to the main relief (declaration) asked. “What the 
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plaintiff wants is a declaration that the shadow cast upon his title may 
be dispersed. It is otherwise nothing to him whether the lease between 
the mortgagor and the defendant is or is not binding upon those who were 
parties to it” — Muhammad Baqar v Mango Mai, 22 All. 90 (93). 

wai : — This Article does not apply to a suit to set aside a wiil — ' 
Sqid All V. Ibad All, 23 Cal. 1 (at p. 10) (P.C.); Tirol v. Sultan, 96 I.C. 
835, A.l.R. 1926 Lah 635. Article 120 applies to the suit — Firor v. 
Saltan, (supra). 

Award : — ^An award is an instrument within the meaning of Art. 91, 
and the plaintiff cannot impeach the decree incorporating the award, unless 
he can show that a suit to set aside the award was brought within the 
period prescribed by Art 91 — Nidhan Singh v. Sasfoon & Co , 28 P L.R. 
106, A.I R. 1927 Uh. 172, 100 I.C. 596 

421. Where article .->ppHes Article 91 applies to those cases 
where the prayer lor cancellation of the Instrument is an essential 
part of the relief claimed f e , where it Is necessary lor the plaintiff to set 
aside the instrument before he can obtain the other relief claimed by him 
— Amir V. Alussammafun/ssd, 75 P.R. 1896. Where an instrument is not 
void but voidable, and can be avoided at the option of the party aggrieved, 
he must come to Court within three years to have it set aside — Aid. Nazir 
V. Zulaikha, 50 All 510, A.l.R. 1928 All 267, 109 I C 54 If the immove- 
able property cannot be recovered until a document is set aside, it is neces- 
sary to bring a suit to sec it aside, and such suit will fall under this Article, 
even though it is framed as a suit for recovery of possession of the property 
—Banku Behari v Knshto Gobtndo, 30 Cal 433 (436) This Article can 
apply to suits in which the documents sought to be set aside were intended 
to be operative against the plaintiff, and would remain operative or would 
defeat his suit to recover possession of any property, if they are not set 
aside — Sham Lai v Amarcndra 23 Cal 460 (466), Jan Alafiomed v Data 
Jafar, 38 Bom 449. 22 I C 195 Ans 91 and 92 are particularly con- 
cerned with instruments which if allowed to stand unchallenged once they 
become known, might become important evidence against the person whose 
rights they purported to affect— Ragfcobor v Bhtkya. 12 Cal. 69 (74). 

Thus, a deed of relinquishment which operates to put an end to the 
plaintiff’s right to certain property is not void ab initio but is voidable 
only, I c , it is a valid document and binding on the plaintiff until it ts set 
aside, and the plaintiff's right to recover the property will be barred, 
if he fails to bring a suit to set aside the deed within the tune prescribed 
by this Article — Rameshnar v. Lachmi Prosed, 31 Cal. ill There a sale 
becomes voidable by subsequent failure of consideration, the title neverthe- 
less passes to the purchaser by such sale, and the vendor or other persons 
claiming to recover the property roust get the sale avoided within the 
period prescribed by this Anicle, before they can recover posse$s.on — 
Coi'i'idjsami V. Ranasvemy, 32 Mad. 72. Then in a suit for possess'on 
of immoveable property It is necessary that a lease-deed exeored by the 
plaintiff’s predecessor must be first set aside before possess'on can be 
<lalmed. the suit must be governed by this Article — Raia Rajetvara r. 
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ArvnacheUam, 3S Mad. 321. Where a sale-deed is executed by the plaintiff 
or his predecessor-in-title, and some consideration (though inadequate) 
passes, and the nature of the transaction shows that it is not void bur 
voidable only, the suit is governed by Article 91, even though the plaintiff 
sues for possession — /artki Kunu-ar v. Afit Singfi, IS Cal. 58 (P.C )- 
A Muhammedan executed a deed of gift of his property, under which- 
possession was taken by the donee. The donor during his lifetime never 
took any steps to ha\-e the deed set a«de. A suit was brought by his heir 
claiming a share in the donor’s estate by right of inheritance and b) 
having it declared that the deed was procorrf from the donor by fraud and” 
undue influence. It was held that the cancelment of the deed 'was a 
substantial and necessary incident of the claim, and the suit fell under 
this Article, notwithstanding that the plaintiff chose to call the suit one for 
possession— Hason Ali v. Nazo, II AH. 456. A suit by the reversioners 
to set aside an tlcrarnama executed by the last male owner (and which 
is binding on the reversiooers) is governed by Art. 91 and not by Art. 144. 
even though the prayer in the suit is for recovery of possession of the 
property comprised in the ikTaraama — Mahabir v. Harnhur, 19 Cal. 629. 
Where a Hindu father executes a sale-deed under undue influence, and' 
has not avoided it within the time fixed by this Article, his sons canoor 
recover the property— Narogopal v. Paragavda. 41 Bom. 347, 39 l.C. 23; 
Rqarai'esn'ara v. Kappasn-ami, 41 M.L.J 474, A.I.R. 1921 Mad 394, 
68 I C 352. Where a person is. prima fade, bound by a decree, he 
cannot, by smog ostensibly for possession, ignore the decree and evsie 
the operadon of law; and tihere such a decree is an impediment to the- 
plalQtiS’s way in obtaining relief Inconsistent with it, he must bring his 
suit within the period prescribed by law for setting aside a ~ 

fiitendra v. Ramezha-ar Siogh, 4 Pal. SIO, 6 P.L.T. 634, A.I.R. 1923 Pat- 
625, 88 l.C. I4I (per Das J.). Where the cancellation of an instrument is 
the jnbslanfiaJ relief sought, and the recovery of the property is onlv afl 
incidental or auxiliary relief thereto, the suit falls under this Article — 
Rampal v. Batbhaddar, 25 All. 1 (P.C.). A suit to set aside a sale, under 
sec. 90 of the Probate and Administration Act, 1631 (sec. 307 of the 
Indian Succession Act, 1925) is governed by this Anicle, the sale being 
voidable only, and not void altogether — Mo Ken v. Ma Bwin, 5 Rang. 2C6, 
103 l.C. 264, A.I.R. 1927 Rang. 186. 

In some cases, the broad proposition has been laid down that Art. 91 
is intended to apply to suits of the kind mentioned in sec. 39 of the 
Specific Relief Act, and to cases where the plaintiff seeks to cancel or 
set aside an instrument which he has been Induced by misrepresentation, 
concealment of facts or other means of like kind to enter into, or where 
the cancellation or setting aside of an Instrument is the only relief prajed 
Jo: — Harsri v. /adaan, 5 All “6; Sobha v. Sahodra, 5 All. 322; Lima 
Sbjnl-ar v. KaUj, 6 All “5; Balatran v. Kharselii. 27 Bom. 560; Satdar 
y. Akbar, 5 l.C. 497. 

422. Starting poml of limilalton : — The words "when the 
facts cntliling the plaintiff to have the Instrument cancelled or set aside- 
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■became knoum to him” must be construed to mean “when, having know- 
ledge of such facts, a cause of action has accrued to him, and he is in a 
position to maintain a suit.” In this case the defendant had on the 1st 
■December, 1875 transferred certain property subject to attachment before 
judgment in a suit which both the lower Courts dismissed but which the 
■High Court decreed in favour of the plaintiff on the 7th August 1676 
The present suit for cancellation of the transfer was brought more than 
'three' )’ears after the plaintiff knew of the transfer, but within three years 
from the date of the decree of the High Court, Held that the suit was 
within time, as the plaintiff’s cause of action arose on the date of the 
High Court’s decree — Tawangir v. Kan Mat. 3 AH. 394. Where the 
plaintiff and his guardian were perfectly aware of the facts entitling them 
to set aside an award, the plaintiff must prove that he attained majority 
within three years before the suit. Limitation ran from the date of the 
.award and not from the date when the Court refused to flic It — Kirkwood 
y. Maung Sing. 5 Rang 186 (P.C.>. A.l.R. 1925 P.C. 216, 89 LC. 773. 

In a suit to set aside a deed executed by the plaintiff himself, on the 
•round of undue influence and fraud, the facts relied upon by the plaintiff 
[i.e,, undue influence, etc.) were known to him from the date of the 
instrument; therefore limitation would begin to run from that date— /anfcf 
/. Ajii Sing, 15 Cal. 58 (P.C.); Ram Sumran v. Sanoo. 4 Luck. 270, 
114 1 C. 806, A.l.R. 1929 Oudh 67 (71). 5 O.W.N. 1062. If, however. 
:he undue influence continues to be excised after the execution of the 
instrument, limitation runs only when the influence ceases and the plaintiff 
nay be said to have full knowledge of all (he nutters.— Pa/e$wara v. 
naiagopala, 1917 M.W.N. 906, 43 I.C. 164. No laches is attributable to 
Ihe donor until he Is sufficiently acquainted with his rights to enable him 
to assert them, and until he is tree from the influence which invalidates 
the gift— 4IIcarJ v. Skinner. (1887) 36 Ch.D. 145 (163) {per Kckewich J ). 
The word “plaintiff” as defined In sec. 2 (8) includes any person through 
whom the present plaintiff derives his right to sue. Therefore, If a deed 
had been executed by the plaintiff’s predccessor-ln-title through fraud and 
undue Influence, and that person had (ailed to bring a suit to set aside the 
deed on the ground of fraud etc, within three years from the date of 
execution, the right of the plaintiff wtnjld likewise be barred — Ram 
jSumran v. Sarjoo, supra. 

Under the Mahomedan Law, a gift becomes operative only after 
dahyery ot possession ; ihsrefofe the eeuse of aclion tor s smt ti> set aside 
a gift arises not on the execution of the deed of gift but from the moment 
when by delivery of possession it becomes operative in law — Meda Bibi v. 
Imaman. 6 All. 207 (210); Mufjni v. Mania. 46 All. 260 (263). 

Where the plaintiff executed a sham sale-deed in favour of his sons, 
«ad diey » aet up a title under the deed, the cause of action for a 
ault (or Its caacfUatio* would arise not from the date of the sale-deed, 
■but (ram dm dam <|[ff apprehended injury to his interest i e , the 

dam xAaa dm begu to set up a title under the deed— 

mortgagor against 
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92. — To declare the for- Three 
gcry of an instru- years, 
ment issued or re- 
gistered. 


When the issue or re- 
gistration becomes 
known to the plain- 
tiff. 


424. Application of Article .^Ans Di ia OJ apply to suits 
broupht expressly to cancel, set a«Iie or declare the forgery of an Instru. 
ment, but where some substantia! relief (c jc . possession of property) Is 
sought and the cancellation or declaration Is sobservem or merely ancillary 
and not rcce«;sar\ to the grantiOR of such relief, these AnieJes do not 
appH— /IMuI Rahim v A'lrfarani, 16 Bom IfiO (189). Thus, a suit by 
the plaintiff for posjcsnon and to set aside on the ground of forgery a 
deed of sale alleged to have been executed by his father In favour of the 
defendant Is po'crned by Art \Ai and not by Ariicte 92 or P3^Tr.hchan 
V NoboKiihorc 2 C L R 10 But if the relief asking for a declaration 
that the document is forged is the principal relief and any other relief 
IS merely subsidiary to It. the suit falls under this Ariicle— ^(uradan v. 
ffag/iunandan, A.l R 1027 All. 826 (827), 102 l.C. 287. 

425. “Isaued" — An enumaiipaira (deed of permission to adopt) 
vas given to a widow by her husband. She adopted a boy, and the 
reversionary heirs brought a suit, to set aside the adoption on the ground 
of forgery of the enumaiipatra Held that the words Issued was intended 
to refer fo the kinds of documents to which people common)y apply that 
term In business, and that an anumatipoira could not bo said to bo 
"Issued" when an adoption was made under it; therefore this Article 
did not apply to the suit. Article 03 also did not apply because It was* 
very dilficult to say that an adoption followed by nothing more was In 
any sense an enlorcemcnl of power ageinsf other persons within the 
meaning of that Article Art. 118 applies to the suit— Hurrf Bhushan 
V. Upendra Lai, 24 Cal. I (P.C.) A suit to declare an unregistered will 
as forged and beyond the power of the testator to make, is governed by 
Art. 120. Art 02 does not apply to the case as the will Is neither ‘issued’ 
nor registered— Gauftflr v. Gfiufjm. 1009 P.L.R. 82, 4 l.C. 023. 


93.— 'To declare the for- Three The dale of the attempt, 
gery of an instru- years, 
ment attempted to 
be enforced against 
the plaintiff. 

426. Application of Article This Article applies to suits- 
brought expressly to declare the forgery of an Instrument Where the 
declaration Is an ancillary relief and only incidental to a substantial relief 
claimed, this Article will not apply — AMal Rahim v. Kirparam, 16 Bom. 
186 (189). For instance, where the suit Is one for possession, and the 
plaintiff avers that the sale-deed relied on by the defendant Is a forgery 
this Article would not apply— Ncrjjonon v. Kannammal, 28 Mad. 

(343). Or, where the suit Is for declaration of plaintiff's title to a 
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property, and to set aside a will which the plaintiff alleges to be a lor- 
gery, the suit is not governed by the three years’ rule under this Article 
— Nisianni v. Anundomoyi, 2 C.L R 561. See also Trilochan v. Nobo~ 
kishore, 2 C.L.R. 10, cited under An. 92. 

427, Attempt to enforce An attempt to recover rent 
under a forged lease Is an attempt to enforce It; but an attempt to have 
the tease recorded under the Bombay Record of Rights Act {W of i03i 
is not such an attempt — Achyut v. Gopal, 40 Bom. 22 (27). Similarly 
an attempt to register a document is not an attempt to enforce it. — Ibid. 
An adoption by the widow by virtue of an anamaiipatra (deed of authority 
to adopt) cannot be said to be an enforcement of the anumafipatra against 
the reversionary heirs — Hum Bhushan v Upendra, 2i Cal. I (P-C ) 
cited under Art. 92 An attempt to register a document Js not an attempt 
to enforce it against any person’s fight — Kamalanadhan v. SaUiraju. 32 
I.C. 99 (Mad.), A widow applied for a succession certiHcate to enable 
her to collect the debts due to her deceased husband, stating in her peti- 
tion that her husband left no heirs nearer to herself, and she basad her 
claim to the certificate expressly on the ground that she was her husband’s 
widow and as such entitled to the certificate under the Hindu law. In 
the petition she made mention of a will and stated that under It she was 
the legatee of her deceased husband but nowhere did she base her right 
to collect the debts upon her position as iegatee. In a subsequent suit 
by the reversioners for a declaration that the will was a iorgery, U was 
held that the mere mention of the will in a superfluous paragraph of the 
application for succession certificate was not an attempt on the part of 
the widow to enforce the will against the reversioners The suit there- 
fore did not fall under this Article— /bid. So also, the mere mertion of ' 
a will In a written statement filed by the witjow In a previous suit 
brought by the reversioners, in which the genuineness of the will was 
not the point at Issue, and which w’as dismissed on other grounds, does 
not amount fn an attempt on the part of the widow to entree the will 
against the reversioners, and therefore a subsequent suit by the latter to 
declare the Invalidity of the will is not governed by this Article and is 
not barred If brought more than three years from the date of the written 
statement filed by the widow in the previous suit — Achanna v, Scethamma, 
40 M.LJ. 348, A.l.R. 1921 Mad 545, 62 I.C 531 

428. Limilalion The period of limitation will be calculated 
from the date of the attempt, even though that attempt might not have 
been known to the plaintiff — Nistartni v. Anundmoyi, 2 C.LR 561. 
The period must be calculated from ihe first attempted enforcement of the 
Instrument and not from the date of any subsequent attempt, (hough the 
defendant might not have sought In his first attempt to obtain the entire 
fruits thereof— Fatfiarooddeen v. Po/^se. 4 Cal. 209 Where a person 
claiming under a deed of sale wants to be made a party In a suit In order 
to enforce his claim, the date of the order of the Court making him a 
party is the "date of the attempt” within the meaning of this Article, 
and a suU to declare the forgery of the deed of sate must be brought 
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n i!rK frm thi: dl•^— r£l*-c^iAn v. Trssfff, S 

JT« (PCI 

—For property 
ivliich iKe plaintiff 
has conveyed 
while insane. 

—To set aside a 
decree obtained by 
fraud, or for other 
relief on the 
ground of fraud. 

429. Scope of Article — This Anide Ss not intended to spply 
iits (or possession of inmo\ cable prc^rty ft hen fraud is nercly a 
ol the machinen b) fthich the defendant has Vcpi the platntjR out 
rssessioa It applies only to cases fthere a panv has been by rtMiis 
aud induced to enter into some transaction, execute some deed, or 
ome other act, and desires to be reliev'ed from the consequences of 
act— C/iiuiier Keth v. Ttrlhanani, 3 Cal. i<M (507); A'flhfrasjnna 
fanpadj. 34 CT.N. SOI (SOS, SOO). This Article is limited in its 
cation to cases a here the relief Is claimed on the sofa ground of 
I. It does not apply ft-herc fraud Is not the basis of the relief, but 
; ocher matter, alihouph the defendant may have acted fraudulently 
)ar V, Dinonath, 25 Cal 49; fsmteUi v. Htrftbhai, 37 Bom. 158. In 
• ftords, this Article docs not apply uhere the relief claimed on the 
nd of fraud is merely a/iciffary to some main relief, as for instance 
•c the main relief Is the declaration of the plaimill’s title to the pro- 
!, but there is also a prayer in (he plaint for a dectaraiion of a deed 
■auduleni and void against the plaintiff— Borjorfi v. Dftunboj, 16 Bom. 
faraf v. Kanai Lai 26 C W.N. 479. A.I.R. 1921 Cal. 786, 70 I.C. 

or where the auction purchaser brings a suit for possession of 
oveable property against the mortgagee from the [udgment-debtor, 
avoidance of the mortgage as being fraudulent fictitious and void 
gainst the plaintiff — Uma Shanlar v. Kalka, 6 AH. 75. But it ft'ould 
aying doft’n too wide a proposition to say that a suit for possession 
ot governed by Art. 95 at ail It seems clear that when a party is 
ta facie bound by a fraudulent decree, he cannot by suing ostensibly 
3ly for possession ignore that decree and thereby evade the operation 
Vrt. 95. Where there is such a decree standing in the way of his 
ining relief which Is inconsistent with that decree, he must first of 
jring a suit under Art. 05 to get the decree out of the way; he cannot 
re the decree and .bring a suit for possession on the basis of title, 
•rwise, if that decree could be Ignored altogether, there would be no 
lose of Art. 95— A'flfirrasannj v. Haripada. 34 C W.N. 801 (603). 
Again, this Article does not apply unless the plaintiff was a party to 
decree or to Jbe transaction In which the fraud was v. 


Thre« ibe pl.tinlifT is 

j'cars. restored to sanity. 

nnd has knowledge 
of the conveyance. 

Three W^cn the fraud be- 
years. comes kno\vn to the 
party wronged. 
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under this Article — Nidhan Singh v. Sassoon & Co., 28 P.L.R. 106, 
A.I.R. 1927 Lah. 172, 100 I.C. 596. 

431, Knowledge of fraud So long as a person upon whom 
fraud has been practised remains in l^orance of it, no time will run 
against him ; but when he has acquired knowledge of such fraud, he 
must, within three years from the date of obtaining such knowiedge, 
come into Court for relief — Muhammad Daksh v. Mahomed A!i, 5 Ali 
294. The knowledge predicaled by the lerins of this Article is not mere 
suspicion, but such definite knowledge as enables the person defrauded 
to seek hiS remedy in Court — Natha Singh v. jodha Singh, 6 All. 406; 
Indra v Rooka, 3 I C 316 The defendant setting op the defence of 
limitation must shew that the plaintiff had clear and definite knowledge of 
the facts which constitute the fraud at a time which is too remote to 
allow him to bring the suit. The mere fact that some hints and clues 
reached the plaintiff which if vigorously and acutely followed up might 
have led to a complete knowledge of the fraud, is not enough to constitute 
clear and definite knowledge of \t~Rahimbhoy v. Tamer, 17 Bom 341 
(P C.), affirming 14 Bom. 408 When it is doubtful at what precise time 
the fraud became known to the plaintiff, the onus is on the defendant to 
shew that the suit is out of time— Putmayif v Raman, 31 Mad. 230 (233). 

432, Effect of bar of limitation t-'AKhough a person 
may be debarred by lapse of time from bringing a suit as plaintiff for 
setting aside a decree obtained by fraud, still he can, as a defendant. In an 
action in which such decree is used as evidence against him, shew that 
it was obtained by fraud— f?a/ib Panda v. Lakhan. 27 Cal. 11 (23). 

96. — For relief on the Three When the mistake be- 
ground of mistake, years. comes known to the 
plaintiff. 

433, Scope ; — This Article is limned in its application to cases 
of mistake commuted in transactions ansing m the course of relations 
which are more or less contractual m character, and the Article in any 
event has no application to a case where the mistake is on the part of the 
defendant, and not on the part of the plaintiff. Therefore, where the 
plaintiffs and the defendants were owners of adioining coal-lands, and the 
defendants, due to a mistake regarding the boundary line between the 
collieries, trespassed Into the plaintiff’s colliery and extracted coal there- 
from, whereupon plaintiff sued the defendants for damages, held that this 
Article did not apply, as the suit was based on forf, and as the mistake 
was not on the part of the plaintiff — Panna La! v Ad/ai Coal Co. Ld , 
31 C.W.N. 82 (95), lOI I.C. C2, A.I.R. 1927 Cal. 117. (This case has 
been reversed by the Privy Council in 34 C.W.N. 483 on another ground). 

Cases : — A suit to recover money alleged to have been paid by 
the plaintiffs to the defeni.infs In excess of the sum actually payable is 
governed by this Article rather than Article 62— To/u Lai v. Syed 
MoinadJin, 4 Pat. 443, A.I.R. 192S Pat, 765. 93 I.C. 129; Maihuranath 
V Debendranalh, 12 Cal. 533. Thus, the defendants who purchased some 
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bales of anicles from another told the tame to the plaintiff and afterwards 
it was found that some of the bales did not contain the stipulated number 
of pieces The plaintiff thereupon sued the defendants for the price of 
the pieces short delirered i.e. for refund of the excess price paid. Held 
that the suit fell under this Anicle, not under Art. C3, and limitation ran 
from the date of his knowledRc of short delivery — Ramiah v. Sadashiv 
Mciafiar. 43 Mad. 025, 40 M.L.J. 228, A I R. 1025 Mad. 1255. 

A suit for amendment or rectification of a lease on the footing of a 
common mistake of the lessor and the lessee under which some land was 
wrongly included in the lease, is governed by this Anicle— Bi/oy Cband 
Mahaiab v. Secretory of State, 48 l.C. 972 (Cal ) A suit for possession 
of immoveable property, when relief is claimed on the ground of mistake, 
fails under Article 06 and not Article 144, and it is immaterial whether the 
mistake was made by the plaintiff or by a third party — Suffan 3fafiomcd v 
Atim A/ian, 1005 P.L.R. 3. Where compensation for acquisition of land 
was awarded by mistake to a person who was not entitled to ic, a suit by 
the teal owner to recover the money falls under this Article— Piraragfiava 
V. Krishnasamf, 6 Mad 344 The mistake contemplated by this Article 
may be that of the plaintiff or of a third pany through which the plaintiff's 
rights have been affected— (at p. 350). A suit by a creditor for setting 
aside a discharge made by him on the ground of mistake is governed by 
this Article— Madras C. S. 6 S. Foctones v. ll/iH/am 14 M L J. 443 

The plaintiff mortgaged seven out of his eight properties, but by a 
mistake made by the plaintiff in the bond, all the eight properties were 
sold under a decree on the mortgage, and purchased by the defendant 
The plaintiff now brought a suit to recover from the defendant the value 
of the eighth property which was not the subiect of the mortgage. Held 
that since the plaintiff was solely responsible for the mistake, he cannot 
treat the sale as a nullity and ignore it. It is necessary for him to get the 
sale set aside before he is entitled to any relief on the ground of mistake. 
The suit therefore falls under Article 12 and not under this Article — 
Nogabhatta v. Nagappa, 46 Bom 914. A suit for refund of advance paid 
under a void agreement (viz an agreement to transfer a non-transferable 
property) falls under this Article, and the period of three years Is to be 
counted from the date when the agreement is discorered to be void, which 
In this case is the date of the agreement, because when the agreement is 
one forbidden by law, the plaintiff must be deemed to have been aware 
of the fact when he entered into it The period of limitation may also be 
counted from the date when the contract was declared to be void In a 
previous suit between the parties, because it was suggested in this case 
that the plaintiff was unaware of the illegality of the agreement until the 
Court gave its decision in that suit — Auryaprabha\ara v Gummudu 
Sanyasi. 48 M.L J 598, 88 l.C. 557, A I R 1925 Mad 885 A Hindu, 
while next reversioner to an Oudh estate purported to sell half the estate, 
declaring by the sale deed that when he succeeded to the estate on the 
death of the widow he would put the vendee in proprietary possession 
After the death of the widow, the purchaser sued the vendor for possession 
or alternatively to recover the purchase money with interest. Held that 
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the claim for possession could not be granted as there was no effectual 
transfer of the estate, uhich was only an expectancy at the time of the 
sale ; that the vendee was entitled only to recover the purchase money ; 
and that the period of limitation for the claim to recover the purchase 
money ran from the date when the misapprehension of the vendor as to 
his right to sell the estate was discovered by the plaintiff, which was not 
earlier than the time at which his demand for possession was resisted 
i.e., the time when the sale was declared to be void m this suit — Hamath 
V. Indar Bahadur, 45 All. 179, 184 (P.C.}. 

The mistake may be of law or of fact. In England it has been held 
that the Court has power to relieve parties against mistakes of law as well 
as against mistakes of fact — Slone v Oodfrey, (1854) 5 D M. & G 76 (90). 
But under the Indian law, if a mistake is a pure mistake of law, and not 
a mistake bearing upon the private or special right of the petitioner, 
and if such mistake of law results in (he payment by one person to 
another making it inequitable that the payee should retain the money, 
still It IS no ground for relief — Appavoo v. S I. Ry. Co., 56 M L.J. 269, 
A.I.R. 1929 Mad. 177 (I78). 

If there is mutual mistake, i.e . if both the plaintiff and the defendant 
are under a mistake of fact, there can be no fraud, consequently the suit 
falls under Art 96 and not An 65—Mariand v Dhondo. 45 Bom. 582. 

Suif to set aside decree -—This Article is intended to apply to those 
cases in which the Courts are asked to relieve parties from the conse- 
quences of mistakes committed by them in the course of contractual 
relations It does not refer to a suit to set aside a decree on the ground 
of mistake made by the plaintiff. Such a suit is not at all maintainable— 
Ramzan Khan v Yakub Khan. II IC 537 (Oudh) This Article is so 
general in its character that it can hardly be said that it affords any 
authority for holding that a suit to set aside a decree on the ground of 
mistake is maintainable. The mistake can be rectified by proceeding under 
sec 108 C P. Code (1882) or by way of appeal or review — Cfiand Mean 
V Asima Banu. 10 C.W.N. 1024 (1025, 1026). 

While Article 95 refers to a suit for setting aside a decree on the 
ground of fraud, the words used in Article 96 refer to relief on the ground 
of mistake ; it does not refer to a suit to set aside a decree on the ground 
of mistake and obviously refers to a suit for relief on the ground of 
mistake not made In a decree— -/o^esAwar v Congo Btshna. 8 C.W.N. 
473 (475). 

434. Limitation:— Where a plaintiff is mistaken as to his rights, 
time will only run against him from the discovery of his mistake (and not 
earlier)— Broolsbonfr v. Smith, (1836) 2 Y. & C. Ex. 58. Time runs as 
soon as the mistake Is known to the plaintiff. Thus, on a partition of 
family properties betueen the plaintiff and the defendant, the former got 
certain properties Including a inortgai;e.debt due to the family. The 
money doe on the mortgage had been long ago paid off by the mortgagor, 
but both the plaintiff and the defendant were under a mutual mistake that 
the money was still due. The plaintiff brought a suit against the mort- 
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{;acor, and it «as, as a matter of course, dismissed in 1912, and the order 
of dismissal was confirmed by the H>Eh Court on appeal in July 1914. 
In June 1917 the plaintiff brought the present suit against the defendant 
to recover from him the share of the mortgage-money. Held that as there 
u-as a mutual mistake, there was no fraud, that the suit fell under 
Article 96, and that the suit was barred under this Article, as time ran 
from the date of the dismissal of the previous suit against the mortgagor 
in 1912 when the plaintiff uas att'arc of the mistake, and not from the 
date of the High Court's order in 1914— Alarfand v. Dhondo, 45 Bom. 582 
(589), A.I.R. 1921 Bom 184, 23 Bom. L R 69, 61 I C. 34 
97. — For money paid Throe The date of the failure, 

upon an existing years, 
consideration which 
after\vards fails. 

43S. Articles 62 and 97 —it seems that many of the cases 
o^erned by this Article would also (all under Anicle 02 But there is 
distinction between the luo, and it 1$ this : where the transaction is void 
b initio, there cannot be any “existing consideration which afterwards 
ails” within the meaning of (his Article, but the consideration fails 
b inUio; In such a case the suit for refund of money would fall under 
uticle 62 and not under this Anicle. But where the transaction Is net 
old ab iniffo but voidable only, and the consideration fails by reason of 
iome subsequent event, the suit would more properly fall under the present 
\rtlcle than under Article 62 This principle ought to be borne m mind 
n considering whether the case falls under Article 62 or 67. and this 
listinction has been clearly pointed out in ihe cases cited in Note 374 to 
^rt. 62 under heading “Suit for refund of consideration-money ” 

The leading authority on this subiect is the decision of the Privy 
Council in Hanuman v. Hanuman, 19 Cal. 133 In this case, the manager 
of a loint Hindu family, governed by (he Mithila law, sold a portion of the 
ioint family property, but on objection made by the other members of the 
family to the transfer when the purchaser attempted to take possession, 
the sale was set aside. The purchaser then brought a suit for refund of 
the purchase-money. Their Lordships of the Judicial Committee expressed 
the view that the suit did not fall under Article 62 but under Article 97, 
and observed (at p. 126) ; “If there never nas any consideration, then the 
price paid by the appellant (purchasetj was money had and received to his 
account by Dowlat Mandur (vendor) But their Lordships are inclined 
to think that the sale was not necessarily void but was only voidable if 
obiections were taken to it by the other members of the joint family If 
so, the consideration did not fail at once but only from the time when the 
appellant endeavoured to obtain possession of the property, and being 
opposed, found himself unable to obtain possession There was then, at 
all events, a failure of consideration and be would hare had a right to sue 
at that time to recover back his purehase-money upon a failure of con- 
sideration, and therefore the case appears to be within the enactments of 
Article 97.” 
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Even though a mortgage be void, still if a mortgagee gets possession. 
It should be held that he has an existing consideration for his mortgage, 
and it would fail when the mortgagee is finally dispossessed. The suit for 
recovery of the money falls under this Article — Ram Harek v. Salik Ram^ 
89 I.C. 332, A.I.R 1926 Oudh 19. Where an agreement to sell is not void 
ab intlio, but is afterwards declared to be voiij by the Court which refuses 
specific performance, a suit lor refund of the consideration is governed by 
Article 97 and not by Article 62 — Afnnni v. Kunwar Kamta, 45 All. 378 
(379): Maung Kyi v. Maunk Kyan-, 4 Bur. L.J. 197, 93 I.C. 119, A.I.R. 
1926 Rang. 7. 

436. Suit for refund of purchase money upon failure- 
lo obtain possession or subsequent dispossession Where 
the sale Is not void ab iniito but voidable only, and the purchaser fails to- 
obtain possession ol the property purdiased, or obtains possession but is 
subsequently dispossessed, by reason of a defect of title in the vendor, 
a suit for refund ol the purchase-money is governed by this Article and" 
not by Article 62 as the consideration did not fail ab initio, but failed 
subsequently by reason of the purchaser failiog to obtain possession or by 
subsequent dispossession — Hanuman v Hanuman, 19 Cal. 123 (P.C.); 
Tulsiram v Murlidhar. 26 Bom. 750, NarUng v. Pachu, 37 Bom 533; 
Venkaianarasimhalu v Peramma. I8 Mad 173; Alunni Baba v. Kanrvar 
Kamta Singh. 45 All. 378 (380) See these cases fully cited In Note 374' 
under Article 62 

But It has been held in several cases of the Madras High Court, that 
after the passing of the Transfer of Property Act (1882), a covenant of 
title and quiet enioyment must be implied in every contract of sale, 
sec. 55 of that Act, and therefore a suit by the purchaser for refund of 
purchase-money on account of failure to get possession Is to be deemed 
as a suit for “compensation for breach of contract in writing registered”’ 
(if there is a registered sale-deed) and is therefore governed by Article IIS' 
—Aranachata v Ramasaml, 38 Mad 1171; Kasturi Naicken v. VenkaU- 
subba, 1 M L.J 162; Narayana v. Peda Rama. 1 MLJ. 479; Chidam- 
baram V. Stvalhasamy, IS M.L.J 396, Nageswara v. Sambasiva, (1911) 

1 M W.N. 361, 11 I C. 337; Krishnan v Konnan, 12 Mad. 8. This view 
is also taltcn by the Bombay High Court in Multan Mat v. Budhumal. 45 
Bom. 955 (960). So also, where under a registered usufructuary mortgage, 
the mortgagor failed lo secure the mortgagee In possession whereupon the 
latter brought a suit for refund of the mortgage-money; It was held 
the mortgagor’s liability lo give possession to the usufructuary mortgagee 
or In default to repay the mortgage-money was a liabiility Imposed by 
section 63, Transfer of Property Act, and the suit must be regarded as 
one for breach of contract In writing registered, governed by Article 116 
— Umlehaman v. Ahmed. 21 Mad. 242. (In these cases, the rulings 
In Hannman v, Hanaman, 19 Cal I23 p.C. and 5au-flbi: v. Aba/l. 11 Bom. 
475 were distinguished on the ground that the Privy Council case referred 
to a sate deed executed prior lo the passing of the T. P. Act, and the 
Bombay case was decided before the T. P, Act was extended to that 
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province). 4 fortiori, uherc a rcRJStered deed of sale contained an cxprest 
(ox-cnant to the effect that in the event of a claim being advanced by a 
co-sharer or in the event of the purchaser losing any part of the property 
in any other way, he would be entitled to a refund of the consideration 
and to damages, and the purchaser failing to get possession of part of the 
property purchased sued for refund of a proportionate part of the con- 
sideration money and for damages, held that the suit was governed by 
Article 116 and not by Article 97 — Muf Kunnar v. Chattar Singh, 30 
All. 402; Ram Jaggi v A’aufcsftar. 30 All. 405 (rootnote). So also, in a 
case of lease — Zemindar of Vtzianagram v. Behra, 25 Mad 587 (597). 

In Ramchandar v. Tohfah Bharti. 26 All 519, where a suit for refund 
of purchase-money was brought on an express covenant in the sale deed 
whereby the vendor agreed to recoup the purchaser in the event of 
disturbance of possession, the suit was held to be governed by Art. 97. 
In a recent Allahabad case, the judges have decided to /otlow the Privy 
Council ruling in Wanuman v. flanuman, (vit. that Article 97 applies) in 
preference to the other decisions which are in favour of the application of 
Art. 116-fCundan v. Bishcsftar. SO All 95. A.I R 1627 All 734, 25 
A L.J 841, 103 I C. 165 But this case has been disapproved of In 
another recent case of the same High Court— Hanwanf v. Chandi, 5i All. 
651, 27 A.L.J 433, A.l.R. 1929 All. 293 (29.5) In the Punjab, however, 
the T. P. Act. does not apply, and there is no implied covenant (or title; 
consequently, a suit (or refund of consideration on the ground of the 
piaintiR's failure to get possession is governed by Article 97 and not by 
Art. 116— Parteb Singh v Oanga Singh, 28 P L R. 74. Even in a case 
where there was an express covenant for quiet possession and enjoyment, 
a suit on the basis of the covenant was held to be governed by Art 97— 
Copal v. Dftanna. 9 Lah 191. 29 P L R 208, A 1 R 1927 Lah. 570 (572), 
106 I.C 804. 

But Art. 116 applies when there is a breach of contract on the part 
of the defendant, and not where the breach is committed by the plaintiff. 
If a contract of lease goes off on account of the failure of the lessee 
(plaintiff) to perform his part of the contract, and the lessor refuses to 
deliver possession, a suit brought by the lessee, under sec. 65 Contract 
Act, for refund of the consideration paid by him, falls under Art 97 
'and not under Art 116— Ananf v. Samp. 26 A.LJ. 492, AIR. 1928 
All. 360 (363). 

A obtained possession of a certain revenue-paying property under an 
order passed in mutation proceedings, and whilst in possession collected 
rents from the tenants and paid the revenue due in respect of the property. 
But the order in favour of A was subsequently set aside, and he had 
to relinquish possession and refund to the tenants the rents collected. 
Thereupon he brought a suit to recover the revenue he had paid during 
the period of his possession Held that the suit was governed by Article 
61 and not by Article 97. The consideration for payment of revenue 
. could not be the realisation of rents from the tenants ; the revenue was 

L. 27 
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paid because the property was liable for revenue and demand was made 
for it; it was payable by the person in possession whether he had collected 
Tents or not ; and the refund of rents cannot be said to be a failure of the 
consideration. Nor can It be said that the fact that he was in possession 
was a consideration for the payment of revenue — Alayar v. Bibi Kunivar, 
42 AUrei (62, 63). 

Suit for refund of advance • — ^Where in a contract of sale of certain 
premises which were subject to wa(jf the condition was that the vendor 
should use due diligence in obtaining an order of the Court for sale and 
take legal advice and that on his failure to do so the vendee could recover 
the advance money, and it appeared that for 2 years the vendor remained 
quiet and then mortgaged the property to another who had it sold in 
satisfaction of the mortgage, held that a suit by the vendee for return of 
the advance-money was governed by Art. 97, and not by Art. 60 or 115, 
and the began to run when the contract became impossible of perform- 
ance I e. when the property was sold away under the mortgage — Galsiaun 
V Sahebzadi Mamoodi. 56 Cal. 455. 33 C.W.N. 115 (116), 117 I.C. 700, 
A 1 R. 1929 Cal. 216. 

437 . Other suits : — The pre-cmpior obtained a decree' for pre- 
emption allowing him to purchase the property at Rs 1595. He paid the 
money to the vendor out of Court. But on appeal the amount was raised 
to Rs. 1994, and as the amount was not paid within the speciDed tune, 
the decree for pre-emption became void. A suit brought by the pre* 
emptor against the vendor, for the refund of the amount of Rs. 1595 fell 
under this Article or Art 120, and not under Art. 62 — Kofi v. hhar, 8 
AH. 273. The plaintiff sued for sale of a mortgaged property on foot of 
a registered mortgage. The property however, being a cultivatory holding 
and thus not being liable to sale, the plaintiff in his replication desired 
a money-decree There was a further plea of the plaintiff that the 
defendant had fraudulently represented the property to be alienable pro- 
perty; but no fraud was found to have been proved. Held that the suit 
did not fall under Article 97. because there was no existing consideration 
whatever from the very inception of the mortgage, the property in suit 
being not alienable. The suit fell under Art 116 — Tbamman v. Dalchand. 
9 O.L.J. 171, 67 I.C. 595, A.I.R. 1922 Oudh 113 

A usufructuary' mortgagee assigned the mortgage to another person 
by an unregistered Instrument for a consideration duly paid, and put him 
in possession. Sometime after, the mortgagor sued both the assignor 
(mortgagee) and the assignee for redemption, and the Court passed a 
decree for redemption but refused to recognise the title of the assignee 
as the deed of assignment was unregistered. The mortgagor redeemed 
the property by paying the money to the mortgagee (assignor) and got 
back possession. The assignee who had to give up possession then 
brought the present suit to recover from the assignor the consideration 
for the assignment. Held that the suit fell under this Article, and lime 
ran when the assignor received the mortgage-money from the mortgagor. 
The suit also fell under Art. 63, In as much as the assignor, by receiving 
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the tnortgige-money In fraud of the assignee, had received It for the 
latter’s use — Sriramulu v. Chinna. 25 Mad. 396. 

VS’hen the defendant borrowed money frtwn the plaintiff on an un- 
-registered mortgage and put him in possession, but subsequently taking 
advantage of the non-registration of the mortgage-deed, put him out of 
possession, it was held that a suit by the pUintifl for the amount due 
would be governed by this Article and time ran from the date of dis- 
possession — Gurmufch v. Chanda, 163 P.R. 1888. Where goods already 
paid for are afterwards found to be short delivered, a suit to recover the 
amount overpaid will be governed by this Article, the date of the failure 
.of consideration being the date of delivery — Atal v. Lyon. 14 Cal. 457. 

A suit by an auction purchaser against the decree-holder under sec. 
.315 C. P. Code, 1882 (O. 21, r. 93 of the Code of 1908) to recover 
purchase-money on the ground that the ]udgmeni debtor had no saleable 
Interest In the property sold is governed by Article 62, and not by this 
Article. Since the Judgment-debtor had no title to the property that was 
sold as his property, there was no consideration at all for the purchase- 
money that was paid and the suit fell not under Article 97 but under 
Article 62— f?am Kumar v. Ram Goar. 37 Cal. 67 (70); Rustomit v. 
Vinayak. 35 Bom. 29 (34, 35). The Madras High Court was of opinion 
that 8 suit under sec. 315 C. P. Code by the auction purchaser for 
refund of purchase-money on the ground that the judgment-debtor had 
no saleable interest, was governed by Article 120, no special period of 
Itmliaiion being fixed for such suit by any other Article— NildJUinta v. 
Jmamshahib, 16 Mad. 361 (363) In a recent case the Calcutta High 
Court has pointed out that the wording of O 21. r. 93 C P. Code of 
1908 is diSerent from the wording of sec 315 of the C P. Code of 1882, 
and that the remedy of an auction purchaser under O 21 r. 93 to recover 
his purchase-money on the ground that the judgment-debtor had no 
-saleable Interest is not by a suit, but by an application under Article 181 
.(whereas his remedy under the Code of 1882 was often by a suit or by an 
.application) — Makar v Sarfuddin, 50 Cal. 115 (122). 

But where upon the sale being set aside at the instance of the judg- 
-ment-debtor under sec. 311 C P Code (1882) a suit is brought by the 
.auction purchaser for recovery of a sum of money nof from the decree- 
holder but from a third person who had, after the sale and the deposit of 
the money in Court, attached that sum in execution of his decree against 
the judgment-debtor, as representing the surplus sale proceeds belonging 
to the original ludgment-debtor after satisfaction of the decree obtained 
against the debtor by the decree-holder, the suit is governed by Article 
120, neither Art. 62 nor Art 97 applied to the case, because these 
Articles contemplate a suit between the contracting parlies to the sale 
which afterwards proves infructuous; but In the present case, the suit by 
the auction purchaser against a third party cannot be regarded as a suit 
between the confrjcfing parties to the sale — ilmnla Lai v. Jogendra 40 
Cal. 187 (101). 
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A suit by the auction-purchaser for refund of money paid for land 
purchased in a sale held for arrears of -rent under the Madras Rent 
Recovery Act (VIII of 1865), which was afterwards set aside, is governed 
by this Article — Appavoo v. Disfncf Board, 17 M.L J. 298. 

A being indebted to B agreed to sell him certain property setting off 
the debt against the purchase-money No money was paid, and disputes- 
arising as to the other terms of the agreement, a litigation followed m 
which the agreement was held to be unenforceable. B then brought a 
suit against A for the debt, and A pleaded limitation. It was held that 

the amount claimed by B should no longer be regarded as the old debt; 

that the old debt had changed its character, having been the subject of 
an agreement by which it became the consideration for a proposed sale 
of land ; and that the sale being declared unenforceable, the present suit 
must be deemed as one to recover money paid on a consideration which 
has failed*, and that limitation ran from the date of the dismissal of the 
former suit (by which the contract was declared unenforceable), that being 
the date of the failure of consideration-— Bassu Kuar v. Dhum Singh, 11 

All 47 (P C.) overruling Dhum Smgh v. Canga Ram, 8 All 214. See 

this case cited In Note 102 under sec. 9 

4384 Partial failure of consideration ■~-A case of partial 
failure of consideration does not fall under this Article. Thus, under 
a compromise which was incorporated in a decree of Court, the 
plaintiffs were to become the owners of certain parcels of property on 
payment of a sum of money to the defendant; they paid this money but 
afterwards they were dispossessed from pan of the property. The plain- 
tiffs sued to recover the money they bad paid for the property In suit 
alleging that the existing consideration failed within the meaning of this 
Anicle. Held that as the plaintiffs are still in possession of part of the 
property dealt with by the compromise they were not entitled to bring a 
sun for the entire consideration; the fact that they are In possession oI 
some of the properties transferred goes to the root of their title to recover 
the purchase money on the ground of failure of the existing consideration. 
If part of a consideration is in the hands of the plaintiffs, it is not a case 
of failure of consideration— Aorim Bax v. Abdul Wahid, 27 O.C. 343. 

1 OW.N. 416, A.I.R. 1924 Oudh 377. But see the case of Venkaiatoina 
V. Venkata, 24 Mad. 27 cited under Note 440, In which the smi was 
based on a partial failure of consideration, and yet this Article was 
applied; but it appears that virtually there was a total failure of considera- 
tion in that case. 

439 . Fraud : — Vt'hen fraud Is alleged, the suit falls under Article 
05. Thus, where a person owed money to another, and assigned to him 
a debt which he alleged to be due to him from a third party, and the 
assignee’s suit against this last person w’as dismissed on the ground that 
no debt was doe from him to the assignor, a subsequent suit by the 
assignee against the assignor for damages on the ground that the assignor 
had by deceitful mlsreprceentailon Induced the assignee to take the 
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assignment, is goveraed by Article 95 and rot by Art. 62 or 07 — Punnayil 
V. Raman Nair. 31 Mad. 230 (233). 

440. Starling point of limilation A member ot a joint 
family governed by the Mithila law executed a sale, and the purchaser 
having applied for mutation of names, the Collector rejected the applica- 
tion in isk). on opposition by the other members of the vendor’s family. 
The purchaser sued for possession but that suit was dismissed on 18th 
December 18S2, and finally by the High Court in IS^M. On 4th March 
18S5, the purchaser brought a soil for refund of purchase money. Held 
that under Art. 07, the suit was barred, as the consideration failed when 
the purchaser endeavoured to obtain possession of the property, and 
being opposed by the other members of the family, found himself unable 
10 obtain possession— Henuman v. Hanuman. 10 Cal. 123 (126) (P.C). 
In other words, tine nn when the purchaser was effectually resisted in 
taking possession (IbfiO) and their Lordships overruled the contention that 
the sttrting point was the date of d-smissal of the prior suit for possession 
(ISth December 18S2). The Privy Council rul.ng was followed in 
TcJairom v. .^IsrUiftar. 26 Bom. 750, where It was held that the time 
ran when the pcrchaser failed to ©bain possession, and not from the 
date when the Coen bad decreed la a previous su't that the property did 
cot pass by the sals. There the vendee at first etalp.ed possess'on but 
was snbse^sdy evicted from the prtperty crier a decree on the ground 
that the vesicf had co right ro sell the property, held in a salt azainst 
the vesier for recov e ry cf the purchase coney. thJt time ran from the 
date ef the decree in d:e prior ach coder *b.eb the pU ao5 was evicted— 
Vesbaie .Varssiuhals V Perm.ma. IS .Vj 4 173 . Scliaroya t Pei2gof3)a 
3S Mad. SS7. There the pgchasers. betsg d.sf3*bei in their possession 
bmo^t a suit for rsfend of the ccos.ieraton trccey. ca a cover>rtf con- 
tained in tfw sale-deed whereby the vendc' 8;reed to rec»cp the pur- 
chasers is the even: cf d,smrhance cf pcsscssicn. heli that the cause of 
adcc arose cct cc the dare cf the decree in the pner su t which 
cegauved fte plalnriS’s Cile, bur wher the pb.nc;s were actually 
xilspcssessed. in exe gu r l ca cf that d ec ree— Ru-. Cti-Jar v Tohfah 
2 S AC. 510 (21). There a purchaser under a vciiab'e sale-deed from 
a qualiSed owner is dispossessed m eiecurcti cf a decree cba.ned tv a 
persto enrltled to avoid the sale, the per^al cf Ilm-tancn fer a su.t by 
the purnhaser for the return cf the pree runs net from the date cf the 
iecree but from the dare cf actual dlsccssessicn ra execaren o* the 
decree— 5aTiar2 Vjr-Ji.- v V^-^r 46 .Vjd 4<',. 43 M.L.] 721. AIR 
1523 5lad. 4c. 70 LC S7^: see a'so .tfjbfl'-ed AU v 35 

M-L-I- 440 l-tcc'. €0 LC 235 The defendant and lus sen sold a 
certam heuse to the plamulf. Bor the pU stiS rut havng been given 
pcssessicc. sued fer pcssess.cn. t was then found that the sa'e cTd net 
bind the sen’s imerest in the preper-v, and *ar though the pbhitiS was 
enr-tled to pcssessien cf Ae fiAer’s share, a division ought cct to fee 
cn Ae ground cf icconven-eace areadlng the ■r-r'»^cc cf Ac 
bense. The -lainriff wxs awarded Ac value cf the de 'er.fr-.r'j sfta-; 
He now sued to recover Ac balaac- of Ae price paid. . ihe jrrtrtd cf 
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failure of consideration to the extent of the son’s share. Held that the 
failure of consideration must be taken to have occurred when it was 
found m the suit for possession that the plaintiff was not entitled to- 
recover the son’s share — Vehkatarama v. VenJcaiasabramanian, 24 Mad, 
27 (31). 

In a suit by an auction purchaser to recover purchase-monev under 
sec. 315, C. P. Code, 1882 (O. 21, r. 93, C. P. Code 1908), on the 
ground that the judgment-debtor had no title to the property sold, the 
cause of action arises not on the date when the Court of first instance 
decides that the judgment-debtor had no saleable interest in the property, 
but on the date on which the auction purchaser is actually dispossessed 
in pursuance of a decision of the High Court on appeal from the decree 
of the first Court — GursAid<j»j v. Gatigamt. 22 Bom. 783 (785). But the 
Madras High Court is of opinion that the starting point of limitation is 
the date of the decree of the first Court declaring the judgment-debtor 
to have no saleable interest in (he property, and not the date of the 
decree of the appellate Court confinning the first Court’s decree— 
Nadukandee v Kuttayil, 16 L W. 285. AJ R 1923 Mad 23, 70 I.C. 45. 
The Calcutta High Coun holds that time runs from the date when the 
sale Is set aside on the ground of defect of title of the judgment-debtor 
and not from the date when the plaintiff actually lost possession— 

V Rfl/a Bi/oy Singh. 30 C W.N 79. 91 I C 768, A I R 1926 Cal 297. 

A purchaser of a pami under Reg VIII of 1819 brought his suit for 
recovery of purchase money from the zemmder as the sale of the pamf 
had been set aside on the suit of a darpatnidar. The Judicial Committee 
held that the period of limitation ran from the date of the decree of the 
Court of first instance setting aside the sale, and not from the date of 
the appellate decree affirming the first Court’s decree, nor from the date 
when the purchaser lost possession— /oscurn v. Prithichand, 46 Cal- 
670 (P.C.), 46 I.A. 52, 23 C.V.N. 721, A.I.R. 1918 P.C. 151. 

Moneys were advanced on a mortgage executed on behalf of a minor, 
and interest paid for some time. A mortgage-decree was subsequently 
obtained and the property sold. Afterwards in a suit by the minor the 
mortgage was declared void and the sale set aside A suit was then 
brought to recover the amount of the loan from the parties who acted for 
the minor. Held that Article 97 applied; there was no total failure of 
consideration ob infffo, because the mortgagees had obtained interest for 
some time. The consideration failed on the date on which the decree 
was passed setting aside the mortgage and the period of limitation ran 
from that dale— Ma Hnil v. Fallma, s Rang. 283 (P.C.), 54 I.A. 145, 31 
CV-N. 830. 101 I.C. 414, A.I.R. 1927 P.C. 99, 29 Bom. L.R. 863, 
52 M.L.J. 579. 25 A.L.J. 018 

U'hcre In a suit for specific performanoe of a contract to sell or for 
refund of the earnest money In the aftemsthe, the Court finds the con- 
tract to be unenforceable, a decree would be passed for refund of ihe- 
moncy and the consideration must be deemed to have failed from the 
date of the ludgment pronouncing ibe contract to be unenforceable, and 
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the claim for refund is not therefore barred by limitation — Anna Bibi v, 
Udii Naratn. 31 AH. 68, (P.C.), 36 LA. 44, 1 LC. 690, 9 C.L.J. 512,. 
(affirming Udit Narain v. AlmmifuHaft. 25 AH. 618), Similarly, where a. 
suit for specific performance of a contract for sale of a certain property 
is dismissed, snd the plaintiff afterwards brings a suit (or recovery of 
the earnest money he had paid m pursuance of the contract (or sale, 
the period of limitation (or this suit begins to run from the date of the 
judgment dismissing the plaintiff’s previous suit for specific performance 
— Alunnj Baba v. Kuntvar Kamta Si/igh, 45 All. 378 (379), 21 A.L.J. 
265, 72 I.C. 86, A.I.R 1923 AIL 321 ; Maang Kyi v. Maung Kyaw. 4- 
Bur.L.J. 197, 93 I.C 119, A.I R. 1926 Rang. 7. 

A Hindu widow sold some property to S in 1888, and in 1897 the 
reversioners instituted a suit for declaration that the sale by the widow 
should not affect their reversionary rights, and this suit was eventually 
decreed by the Privy Council in 1909 In the meantime, S had sold the 
property to the plaintiffs in 1898. After the death of the widow in 1919, 
the reversioners brought a suit for possession of the property, 'which 
was decreed m 1921, and the plaintiffs had to give up possession. They 
then instituted a suit in 1921 for recovery of the purcha$e*money. Held 
that time ran when the plaintiffs were actually dispossessed in 1921 for 
It was then that the consideration failed, and not from the date of the 
Privy Council decision in 1909, for that decision had not negatived the- 
vendees’ title but only declared the alienation to the voidable after the 
death of the widow— Oopaf Dai v. Dhanna. 9 Lah. 191, 106 I C. 804, 
29 P.L.R. 208, A.I.R. 1927 Lah 570 (572). In September 1908, defen- 
dant No 1 contracted with the plaintiff for a price to procure from 
defendant No. 2 a reconveyance of certain properly to the plaintiff The 
property at that time was already in the plamliff's possession Im 
November 1908, the defendant No 2 conveyed his property to V, who 
sued to recover its possession from the plaintiff, and obtained a decree 
in July 1911. In January 1912 the plaintiff sued to recover the considera- 
tion money from the defendant No. I. It was held that the suit was: 
time-barred, the cause of action arising in November 1908, the moment 
there was a conveyance to V ; although the plaintiff retained possession- 
till 1911, that possession was merely on sufferance and by the grace of 
V — Cufab Chand v Narayan. 41 Bom 31, 36 I C. 613 

A, a purchaser from a junior member of his share in joint family 
properties, attempted to take possession thereof, but was resisted by a 
prior purchaser of those properties from the manager of the family. A 
then instituted a suit for the recovery of the share purchased by him and 
the litigation was carried up to the High Court whose decision was 
against him Within three years of the date of the Judgment of the High 
Court but more than three years after the date on which he was resisted, 

A instituted a suit for the recovery of the sale-price and of the costs- 
incurred in the unsuccessful litigation. Held, that the suit was not 
barred by limitation as the consideration for the sale failed on the date 
of the High Court's decision, and the cause of action for the suit arose 
only on that date — San-othama v. Chinnasttmi. 42 Mad. 507. 
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Where a lessee was evicted by a person claiming a title superior to 
the lessor, the cause oF action for a suit by the lessee against the lessor 
to recover the amount of premium paid for the lease arose not from 
the date when the successful claimant obtained a decree against him for 
possession but from the date when he was actually evicted in execution 
of that decree — Sukmoy v. Shashi, 10 I.C. 486 (Cal.) In a suit for 
refund of money paid under a contract of lease which subsequently 
becomes void, time runs when the contract becomes void— ilnunf v. 
Sarup, 26 A.L.J. 492, A.I.R. 1928 AU. 360 (363). 


98. — ^To make good out 
of the general estate 
of a deceased trustee 
the loss occasioned 
by a breach of trust. 


Three The date of the trustee’s 
years. death, or if the loss 
has not then resulted, 
the dale of the loss. 


441. The suit contemplated by this Article is a suit not for 
recovery of the trust property, but for compensation for the loss 


The distinction between sec. 10 and Article 98 Is that, If the loss 
occasioned by a breach of trust is the loss of tru$t>monies, and such 
moneys may be followed in the hands of the le^al representatives of the 
deceased trustee, sec. 10 wilt apply— Chtalaman v, Khonderao, 52 Bom. 
164, 30 Bom. L.R. 45, A.I.R. 1928 Bom. 56; but if such moneys have 
to ^ recovered from the general estate of the deceased trustee. Art. 98 
will apply. 

In an earlier Bombay case Scott J. has remarked that the “loss” 
In this Article means the loss of the specific property mentioned in sec. 
10. If the specific property is irrecoverable, then its value can be 
recovered out of the general estate of the deceased trustee within 3 
years under this Article — New Fleming S. & W. Co. v. Kessowif, 9 Bom 
373 (400). But U. N. Mhra is of opinion that “this Article applies to 
any loss, (whether of the specific property or not) occasioned by ony 
breach of trust, whether fraudulent or not” — U. N. Mitra’s Limitation. 
Sth Cdn., p. 1014 

General estate : — The Joint family property of the father and sons, 
which passes by survivorship to the sons on the death of the father, does 
not form the ‘general estate’ of the deceased trustee (father) — Sohramania 
V. Copala. 33 Mad. 308. 

99. — For contribution Three The date of the pay- 

by a party who has years. ment in excess of the 

paid the whole or plaintiff’s own share, 

more than his share 
of the amount due 
under a join decree, 
or by a slinrer in a 
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joint estate wKo has 
paid the whole or 
more than his share 
of the amount of 
revenue due from 
' ' Kiinself and his co- 
sharers. 

442. The »ords “the uhote amoum" in the Aci of iS77 hist 
"been changed Into “the «ho!e or more ihan his shire of the Rtnoiini'' in 
the Act of 1908. Under the old Act. this Article did not to n eisc 
uhere not the tihole. but only a r^rt. of the mone> due under n Inini 
decree vas realised from the plaintiff, and therefore tthcrc n decree 
holder having a loini decree against the plaintiff and the defendint banighi 
to sale the property of the plaintiff and recelstd out of the silcptiwcds 
a part of the decretal amouni this Article did not apply to a suit for 
contribution brought by the plaintiff against the defcndinl and it «as 
4oubtful whether Art 61 or 120 applied— PiiH'ihhifiJniityMJ v 
20 Mad. 23. In /bn Karon v Rr/fbhulhon, 20 All -IDT. also Stantei 
C. J. doubted whether this Anicle applied to a case where onli a part 
Of the money was realised from the plaimit! lUu ihU doubt has been 
removed by the change Imroduccd Into the present Article; and a suit 
such as one mentioned above would n«w fall under it 

443. Pitymenf whether crentra n charge —In Khab 
Lai V padmanand, 15 Cat M2. It has been lieM that where a co-sharer 
■of a revenue-paying estate pays the whole aiummt of the arrears of 
revenue in order to save the estate from sale, he does not thereby acquire 
any charge upon the shares of the other ctvshirci. but i$ only entitled to 
contribution; consequently his suit falls under Article 99 and not under 
Article 132. The same view Is taken In lihabfirshn'ati v Mjnir. 7 Pat 
613, 9 P.L.T. 573, A I. ft 1928 Pat O-ll (619). Ill ! C M . Upendra ^ 
CirincfrJ. 25 Cal 565 (569). Kinw> Ram v Alura/far. 14 Cal 809 tF B I 
(overruling Enai’cf Hussoin v Miiddunmoonff. 14 B L R 155) . h'nsto 
Afohmi V. Kali Prosanna, 8 Cal 402 (419); 5hiiTiio v riinrtiu-l, 26 Born 
437 (439) (dissenting from 11 Bom 313) This view is based on the 
foiiowing observations of Cotton L J, In /'rthdr v /mfe/tj/ 

Assurance Co , (188G) 34 Ch D 234 (at p 241) “A man cy making j 
payment in respect of property belonging to Bmuher, II he does so without 
request, is not entitled to any Hen or chirpe on that properly for 'uch 
payment.” In the same case Bowen 1. J opcened "The general 
principle is, beyond all qucMion. that work and labour done <.r ir^rty 
-expended by one man to preserve or henelli ihe property of snot} '■r J , 
not according to English law create any Hen upon the propeny £j\i.d n 
benefited.” In another English case aim It has been held that tl e i J t 
to contribution is a personal right, and this remedy is a persora' rcii .dy, 
and there Is no lien in respect of which the coninbut on ar.i.,' /'./ } sy. 
J in Leslie v. French. (1883) 23 Ch D. M2 (564) 
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But a contrary view has been taken in Seshagiri v. Pichu. 11 Mad, 
452; Raiah of Vizianflgrflm v. Rajah Selrucherla, 26 Mad. 686 (7151 
(F B.), i4Ia}’afeamma/ v. Subbarayya, 28 Mad. 493 (494); in these -cases 
a payment of revenue by one of the co-sharers has been held to create a 
charge in his favour so as to entitle him to take advantage of Article 132. 
The same remark has been made (by way of obiter) in Acliut v. Hati, 
11 Bom 313 (318). ^ 

“The way in which the two lines of decisions may be reconciled is^ 
that if a money decree is sought, then three years is the penod of limita- 
tion, but if the over-payment Is a charge on the land and it is sought to 
recover it out of the land, then the case falls under Article 132" — Starling, 
5th Edn , pp. 298-299. Where only a personal decree is sought, and the 
suit IS not intended to enforce any charge, it would come under Art. 99, 
or if for some reason or other this Article is not applicable, Art. 61 would 
apply. But It would not fall under Art 120, which is a most general 
Article — Raja of Vizianagram v Raioh Setrucherta, 26 Mad- 686 (F.B )- 
If the payment of revenue is made by a person other than a co-sharer 
(eg by a lessee), he acquires a charge — Ram Dull v. Horakh. 6 Cal. 549- 
(This ruling has been doubted in 8 Cal 402 and dissented from in 14 Cal- 
809 F.B.). 

444. Volunlary and involunlary payment cases 
in which the right to contribution exists under the law, it is immaterial 
whether the party seeking contribution paid the money voluntarily of 
Involuntarily, t.e., whether he made the payment of his own will and thus 
averted a coercive process agajnst his property, or whether the amount 
‘was realised by seizure and sale of his property— /?c/a of Vizianagram v- 

Rafa Satrucherla. 26 Mad 686 (693) (F B.). In an earlier case the 
Calcutta High Court was of opinion that money realised by the sale of 
plaintiff’s properly was not money paid within the meaning of Arts. 61 
and 99—/anki v. Domi. l8 CWN 480. 20 l.C. 24 But In a recent 
case it has adopted the more liberal view and laid down that It does not" 
matter whether the money in respect of which the right of contribution 
arises was actually handed over by the party seeking contribution or was 
realised from him by coercive process by the creditor, as for instance, 
by execution of a decree. In either case the right of coninbution arises 
from the fact that one of the co-debtors has paid in excess of his share 
and the folnt liability of all of them has been discharged — Goli Nath v. 
Chandra fiath. 26 C.W.N. 340. 57 l.C. 884, A I R. 1921 Cal. 814 

It seems that the words “or more than his share” would imply 
Involuntary payments. A person who would voluntarily pay would pay 
the ufiofc and not anything less, 

445. Starling point of limitation : — Where the plaintiff, 
a [olnt judgment-debtor, deposited the entire decretal amount In Court, 
and the Court accepted the money on behalf of the decreeholder In full 
satlcfactlon of the decree, but the decreeholder withdrew the money orr 
a later date, held in a suit for contribution by Ihe plaintiff, that the 
deposit of the decretal amount In Court was ‘payment’ within the meaning 



ART. W.l 


THE INDIAN LIMITATION ACT 


Art 

of the 3fd column of thi» Anicle, enj I'ne f*n Iron the due <1 d-f^rtii 
and not from the date »hen the decreeV/licf ml'hjrrw the rvney from 
Court. The cnierion In each C3»e muit be mhelher the dry^nlt trade by 
the plaintiff in eieesi of hit ihire did or dU tuit remain under hit conirol 
— Cflhar Ali v. AbduJ. M Cal. IP2. 32 C.V.K Kt-V) (inH, laV), A I H. 
1928 Cal. 3<51, 49 C L.J. 5. In an earlier Calcutta cate, where ■ joint 
Judgment-debtor In an eiccution ca*e made an applleailfin to the Court 
stating that a certain aum wat In deposit In hit account In another Cnirt 
and praying that the execution Court ahoutd send for to much of the 
amount as would be necessary to aatUfy the decree, and the money was 
received by the executing Court on Itt April IK7.1 and paid on the tame 
day to the decreeholder, ftefif In a luli for contribution by the |oIni ludy- 
ment-debtor, that time ran not when the money wat oRered or ordered to 
be paid, but when it was actually paid over to the dccreeholder Itadhn 
Kristo V. Rap Cfiunder, 3 C L R 480 In this case the money wat 
received by the executing Court and paid over to the decrceholder on 
the same day, and so there Is no conflm with the ruling In 32 C.W N 
1030 above. Where the payment Is involuntary U.e where money It 
realised by attachment and sale) limitation runs Irom the time the Jui;* 
ment-crcditor drew the money out of Court, and not from the date when 
the money was realised by execution tale—Fuekoruddeen v Mohlma, 
4 Cal. 529. Cf. Pattabhiramayya v. Ramayyo, 20 Mad 23. 

446. Suits under this Article --Where by an sgreemeni 
of partnership every partner was at liberty to borrow money on his own 
credit and to pay the money into the firm for carrying on the builnett, 
and where a partner borrowed money on his Individual credit for the 
benefit of the business, and afterwards the money was realised from him 
under a decree by the creditor, a suit by the partner for contribution 
against the other partners was maintainable, and would be governed by 
this Article — Durga Prosoana v RagUunath. 20 Cal 254 (257) 

A mortgagee was directed to pay ofl a prior mortgage out of the 
consideration for his own mortgage. Default having been made In 
payment, the prior mortgagee sued both the mortgagor and the subsequent 
mortgagee and obtained a joint decree The mortgagor paid oR the decree 
and sued to recover the amount from the subsequent mortgagee Held 
that the suit was governed by Article 99, and not by Article 01 or 110, and 
the period of limitation ran from the date when the decree was aatlsflcd by 
the mortgagor— Lak/u v. Murat Tiwari, 22 A.L.J. 737, A 1 R I02t AH. 
843, 83 l.C. 875. 

447. Sails not under this Article — Where rent, not 
revenue, is paid by one of the co-sharers in respect of the entire holding, 
a suit for contribution is governed by Art 61 (and not by this Artiele) 
— SwamamO)-!* v. Han Das. 6 CW.N. 903 (904) But In Thantkachella 
V Sftudachena. 15 Mad 258, this Article was applied to such a suit No 
reason is stated and the judgment is a very short one. Probably the 
learned Judge overlooked the fact that the word ‘revenue* and not ‘rent’ 
is used in the Article. Moreover the rent was not paid In pursuance of 
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are entitled to enforce — Asiattilla v. Danis Mohamed, 50 Cal. 253 (255, 
257), 36 C.L.J. 379, 70 1 G. 169, A.I.R. 1923 Cal. 152j Md. Mozaharal 
V. Md Azimaddm, 27 C.W.N. 210, 37 C.L.J. 108, A.I.R. 1923 Cal. 507. 
But see 33 All 568. 

If the deed of dower be registered, Article 116 would apply — Asialulla 
V Danis, (supra) j Md. Moxaharal v. Md, Atimaddin, (supra). 

Where a Muhammadan husband executed a registered deed long after 
marriage, promising to pay the dowry then still due from him, on 
Remand, and hypothecating certain immoveable properties as security for 
Its due payment, held that the bond converted the dower-debt into a 
mortgage-debt, and Article 103 was inapplicable. If the suit for recovery 
of the dowry prays for a simple money-decree and not a decree for sale, 
the six years’ rule of limitation under Article 116 would apply, time 
running from the date of execution of the deed — Kabra Begum v. Fatal 
Husam. A.I.R. 1927 All 268, 99 l.C. 553 

103. — By a Muham- Three When the marriage is 
madan for deferred years. dissolved by death or 
dower {mu' voajjal). divorce. 

451. A suit by the heirs of the wife for deferred dower falls under 
this Artisle— Xsiatu/ia v Dams Muhammad, 50 Cal. 253 (257) j Mahomai 
Ishaq V Akramal Haq. 12 C.W.N. 84. 6 C L.J. 558. Where a 
Muhammadan widow remains in possession of her husband’s property in 
lieu of her dower, but is afterwards dispossessed by the other heirs of 
her husband and then dies, and a suit is brought by one of her heirs to 
recover hia (plaintiff’s) share of the dower-debt, out of the assets in the 
hands of the heirs of her husband, the suit is not governed by this 
Article— v. Na/io. 33 AH 568 (570), 8 A L.J. 578, 10 l.C. 282. 
105. — By a mortgagor Three When the mortgagor 

after the mortgage years. re-enters on the mort- 
has been satisfied to gaged property, 

recover surplus col- '• 

lections received by 
the mortgagee. 

452. Where a mortgagee takes possession of the mortgaged property 
as a security for his debt, he has no right to be In possession of the estate 
after he has paid himself what Is due to him out of the property. If he 
holds the property subsequent to his having been paid, the mortgagor 
would be entitled to possession and surplus profits together with interest 
thereon. The limitation applicable to a suit for recovery of such profits 
with interest thereon is that provided by this Article— /I fcdui Ilassan v. 
Jagxxanta. 32 l.C. 729 (Oudh). 

A usufructuary mortgage contained a stipulation that the mortgagee 
should deduct the interest from the collections and pay over the balance 
annually to the mortgagors, the property being redeemable on payment 
,of the principal money on the expiry of seven years. After redemption 
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■of the mortgage without the intervention of the Court, "a suit was brought 
.by the mortgagor for the recovery of the balance of collections which 
remained in the hands of the mortgagee alter deducting the interest for 
the years during which the collections had been made. The defendant 
pleaded that the suit was governed by Article 109, and that the cause of 
action arose each year for the profits of that year, and that the suit was 
time-barred. Held that Art. 109 did not apply because it could not be 
said that the profits were ivrong^uffy received by the defendants, when 
the deed expressly gave them power to realise the profits, though they 
were no doubt required to pay over the profits to the plaintiff. The suit 
- fell under the purview of Article 105 and having been brought within three 
years from the date of restoration to possession, was within time. The 
use of the word 'annually' in the deed did make the cause of action accrue 
year by year, the ordinary principle regulating the rights of the mortgagee 
is that when he is in possession of the property he must account to the 
mortgagor for all sums realised m excess of (he amount to which he was 
entitled, and It is at the time of redemption that accounts are made up 
and settled between the parties — Bikhramiil v. Raj Raghuhar, 20 O C 25, 
38 I.C. 610. 

Art 105 should not be so construed as to conflict with the provisions 
•of sec. 43 C. P. Code 1882 (0 2, r. 2, C.P C. 1908) and must be 
•deemed to refer to cases where the mortgagor has got possession of the 
mortgaged property otherwise than by a suit for redemption , for where a 
mortgagor brings a suit for redemption, he is bound to claim an account 
.for any surplus received by the mongagee after discharge of the mortgage- 
debt and if he omits to make such claim m that suit, be cannot maintain a 
second suit for recovery of the surplus collections, sec. 43 C. P Code 
^ing a bar to such a suit— ffumdm v Bhup. 30 All 225 (228, 230) 
The ruling m 30 All 225 has been followed by the Calcutta High Court 
in Prasanna v Nilambar, 26 CWN 123. AIR 1922 Cal 169, 64 
1 C. 75 The Bombay High Court likewise holds that redemption suit 
'has for its purpose the complete adjustment of the rights of the parties, 
and therefore if a mortgagee at Rrst brings a suit for redemption but in 
that suit does not claim to recover the surplus profits, a subsequent suit 
for recovery of the surplus collections is barred by res iudicala, because 
the claim is one which ought to have been decided in the suit for redemp- 
tion — Vinayak v Datlalraya, 26 Bom 661 (668) See also Zakialdin 
V. Chunnilat. 103 1 C 290, A I R 1937 Nag 302 

But where the mortgagor brings a suit for redemption without claiming 
(or the surplus collections snd gets s decree, he can aftenb'ards bring a 
suit contemplated by this Article, by permission of the Court obtained 
under section 43, C. P. C 18S2 (O II, r 2 C P Code 1908) Although, 
when a redemption suit is brought, the claim for surplus collections 
should be made along with the claim for redemption, still i/ permission 
be obtained under sec 43 C. P. Code to bring a subsequent suit for the 
recovery of the surplus collections, there Is no conflict betueen the 
jifovislons of this Article and those ol sec. 43 C. P. Code — Muhammad 
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Fayaz v. Kallu Smgh, 33 All. 244, (247), 8 I.C. 689, 7 ALJ, 1201 
(distinguishing Ram din v. Bhup Singh, 30 All. 225). The Nagpur Court, 
however, is of opinion that* if the Court orders the suit for surplus 
collections to be tried separately from the redemption suit, such order 
does not alter the nature of the suit for surplus profits, and the suit is 
governed by Article 148 and not by Article IDS — Zakmldin v. ChunmUl, 
(supra). ' 

Where in a suit for redemption of a usufructuary mortgage, the mort- 
gagor alleges that if accounts were taken, a large sum would be found due 
from the mortgagee, and the mortgagor accordingly prays that an account 
may be taken and a decree may be passed for the amount which may be 
found due to him after adjustment of accounts, held that since the claim 
for recovery of the surplus profits received by the mortgagee is a relief 
which is a part of the suit for redemption itself, Article 105 does not 
apply, and if the suit for redemption is brought within the period of 
limitation prescribed by Article 148, the claim for surplus profits is not 
barred — Prasanna v. Nilambar, 26 C.W.N. 123, 64 I.C. 75, A.I.R. 1922 
Cal. 189 

A suit by a mortgagor against a mortgagee, brought after redemption 
of the mortgage, for compensation for loss caused by the latter having 
cut down trees standing on the mortgaged property during the subsistence 
of his possession, is governed by this Anicle and not by Article 109, and 
the period of limitation runs from the time when the mortgagor re-enters 
on the property— Ram Stifc/i v Jndur Kunwar, 6 O.L.J. 53, 50 I.C. 1S2. 

A subsequent suit for recovery of surplus profits is maintainable where 
the profits have been received by the mortgagee after the mortgagor has 
deposited the redemption money m Court. But such a suit Is not a suit 
for surplus collections received by the ‘mortgagee’ because the collections 
were made by a person who had ceased to be a mortgagee— Scharf DotU 
V. Sheikh Ainuddy. 14 C.W N 1001 (1005), 6 I.C. 336, 12 C.L.J. 620 
106. — For an account Three TTe date of the dissolu- 
and a share of the years. tion. 
proEts of a dissolved 
partnership. 

453. Dissolved partnership : — This Article applies to suits 
brought after the dissolution of partnership. So long as a partnership 
business is subsisting, a suit for share and accounts Is not maintainable, 
though a suit for pzrtnership-aeeoanis only may be allowed under excep- 
tional circumstances, where equity requires such a course — Kassa v. Gopl. 

9 All. 120 (121); and to such a suit Art. 120, and not Art. 100, applies-^ 
Cokul V. Saslmakhl, 16 C.W.N. 299, 15 C.L.J. 204, 13 I.C. 23 

This Article applies only in the case of a partnership that has already 
been dissolved. A suit which is in terms one {or dissolution of a conti- 
nuing partnership, and stated In the pUInt to be so. Is governed by Art. 120. 
and not by this Article, even though the parties treated the suit as one 
for accounts of a dissolved partnership — Marayanasavmi v. Oangadhara. 
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37 M L J 353, 48 I.C. 89; Khora^any v Aeha. 6 Rang. 198, A.I.R 1928 
Rang. 160 (162), 110 I C. 349; Haramohatt v Sudarshan, 25 CW.N. 
847, A.I.R. 1921 Cal 538, 66 I.C. 811. A suit lor a declaration that 
a partnership existed between certain persons, praying that if the partner- 
ship still existed it might be dissolved, and that If it had been dissolved 
the date of the dissolution may be Axed, and that in either case a liquidator 
may be appointed to take an account, and, after reaiising assets and 
discharging obligation, to pay to the plaintiff his share of the balance, 
is a suit for dissolution of partnership governed by Art. 120, and not by 
this Article — Harmon v. Delhi and London Bank, 4 All. 437 (451) A suit 
for division of Immoveable property which formed part of the partnership 
assets, after the dissolution of partnership. Is governed by this Article — 
Gobardhan v. Ganesfti, 11 I.C. 288 (All.). 

A suit was brought in 1900 for account and share in a property 
acquired by the plaintiff and the defendant as undivided brothers in a 
contract business carried on by them by an implied agreement of partner- 
ship till 1894, and then continued by the defendant alone till the date of 
suit Held that the suit fell under this Article and being brought more 
than three years after the agreement came to an end In 1894, was barred 
— Sudarsanam v. Narasimhufu, 25 Mad 149 Where the manager of a 
joint Hindu family enters into a partnership for the family beneht with a 
person who is a stranger to the family, the pannership is dissolved on 
the death of the manager, in the absence of any agreement with the 
surviving members of the family, and the fact that some of the goods 
which were purchased during the subsistence of the partnership were sold 
after the dissolution, with the consent of one of the surviving members 
of the family. Is not an indication that the partnership continued. The 
goods had to be sold and converted into cash after the dissolution as there 
was no necessity of keeping (hem; they merely represented the assets of 
the partnership— RumbfiJu v. Prayag ba$. 20 N L R. 49, 78 I.C 108, 
A.I.R. 1924 Nag 263; Sokkandha v. Sokkandha, 28 Mad. 344. 

Where, after a partnership has been dissolved by death of one 
partner, the surviving partners continue to carry on the business, as if no 
such dissolution has taken place, the statute of limitation is no bar to the 
taking of accounts of the new partnership by going into the accounts of 
the old partnership which have been carried on into the new partnership 
without interruption or settlement, and consequently a suit for an account 
and a share of the profits (of the old as well as the new partnership) 
brought within three years of the dissolution of the new partnership is in 
time, and Is not barred by this Article by reason of the lapse of more 
than three years from the date of dissolution of the old partnership— 
Maharaj Ktshen v Hargobind, 101 P R. 1914, 27 I C 69; iffiinsa Bibi v. 
Abdul Kader, 25 Mad. 26 (31) ; Harehand v fagal Ktshore, 5 Lah L.J. 55, 
A.I.R. 1922 Lah. 349. 6S I.C 722; Abdul laffir v. Vena Gopal, 46 M.L.J. 
503, 80 I.C. 378, A.I R. 1924 Mad. 708. It should be noted that the 
above rules will apply only If the suit is brought by a person who was 
a member of both the new and the old partnerships, or by a person who 
is a member of the new partnership only; If the suit is brought by 

L. 28 



434 THE INDIAN LIMITATION ACT [Art. 106. 

a person who was a parlner of the old partnership business only and 
not a member of the new partnership, and the suit is brought for the 
accounts of the oid partnership and is instituted more than three years 
after the dissolution of the old partnership, though within three years 
from the dissolution of the new, the suit is barred — Abdul Jaffar v. 
Venugopal. (supra). 

This Article applies to a suit for an account and a share of the prohts, 
that is, for an unascertained share of the profits of a dissolved partner- 
ship, But where after the dissolution of a partnership, accounts were 
taken and scrutinized between the partners, and as a result of the scrutiny 
the defendant admitted in writing in the plaintiff's bahi a debit balance of 
Ps 4000 due from the defendant to the plaintiff, held that a suit for the 
amount did not fall under Article 106 but was a suit on an account stated 
under Article 64 — Nand Lai v Parlap, 3 Lah. 326, A.I.R. 1922 Lah. 425, 
69 l.C 502. 

Presumption of dissolution : — Where it is proved that since the estab- 
lishment of the business In 1868 down to 1891, annual accounts were 
regularly rendered between the contending parties, and that these accounts 
entirely ceased m 1891 in which year a final account was made out showing 
a complete division of the partnership shares, it was held that the 
presumption was in favour of dissolution m the year ]891^/oopooi>' v. 
Palayarti, 36 Mad, 185 (P.C.), 25 M.L.J. 128, 17 C W.N. 1006, 19 l.C. 
513. 


454, Suit by heir of a deceased parlner a rocm- 

ber of the partnership dies, there Is a dissolution of the firm, and a suit 
by the heir of the deceased partner against the surviving partners for 
an account and for the share of the deceased m the partnership assets, 
comes under this Article— /a«i v. Bannvri Lai, 4 Lah. 350 (P.C.); Afo^'f 
V. Rainaram, 9 C.W.N. 537; Nihal Devi v. Kishore Chand, 97 P.R. 1910, 
8 l.C. 999; Rambhau v. Prayag Das, 20 N.L.R. 49, A.I.R. 1924 Nag. 263; 
Sokkhandba v. Sokkandha, 28 Mad. 344. Two Muhammadan brothers 
S and M carried on a business jointly and the property A was purchased 
out of the money acquired In the Joint business, in the name of M- 
S died 18 years before this suit. On the death of S, his two sons carried 
on various business with M and one K and the property B was purchased 
out of the earnings of these businesses. K died more than three years 
before suit. The heirs of S now brought this suit against M for their 
share of the properties purchased out of the earnings of the several 
businesses and for their share of the monies collected therein. If w’SS 
held that the suit to recover the share of the property A was barred under 
this Article about 15 years ago, and the claim for a share in property B 
was also barred, being brought more than three years after the death of 
K. Held also that Art. 127 did not apply because In Muhammadan Law 
there Is no such thing as joint family property. Even If Art. 123 were to 
apply In respect of property A, the suit is also barred— Afoh/deen 
Syed Meer Saheb, 38 Mad 1099, 32 l.C. 1002. 
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455. Suit by servant partner A suit by a servant remu- 
jieraied by a share of the profits of the business, for an account is governed 
by this Article, and not by Art. 120 — KaUdjii v. Drcupadi, 22 C.W.N. 
104 , 43 l.C. 893. The facts of this case have been fully stated In 
Note 215 under section 22. 

456. Assets realised after dissolution :~-It held by 
the Bombay and Madras High Courts that where after the dissolution 
of a partnership, a partner realised some assets, a suit by the other 
partner (or his representative) for recovery of his share in those assets 
vas governed by Art. 63, and was maintainable if brought within 3 years 
of the dace of the realisation, though a suit for a general account In respect 
•of the partnership business might be then barred under this Artic’e — 
Alerenan/i v. f?usfom/i. 6 Bom. 628; Sokkandha v. Sokhandha, 28 Mad. 
344; Rivet-Carnac v. Gokuldas, 20 Bom. 15. But this view has not*been 
accepted by the Punlab Chief Court in Nififll Devi v Kishore Chand, 
97 P.R. 1910, 8 l.C. 999, where it has been held that if a suit relating 
to the general account of a partnership business is barred by Article 106, 
It is equally barred in respect of the assets of the business realised after 
'dissolution. And this view of the Punjab Chief Court has been conflrrred 
by the Privy Council in Gopala CheUy v Vilayaroghavachariar, 45 Mad. 
.378 (P.C.), 49 I.A. 181, 43 M.L.J. 305, 26 C.V.N 977, 24 Bom.L.R. 
1197, 20 A.L.J. 862, A.l.R 1922 P.C. 115, 74 l.C 621 (approving 97 P.R. 
1910, and disapproving of the Bombay and Madras cases cited above). 

457. Registered deed of partnership Even though the 
Instrument of partnership Is registered, a suit for accounts and prohts of 
a partnership would be governed by this Article and not by Article 116, 
"because the latter Article is restricted to suit for ‘compensation’ — Voiravan 
■V. Ponnayya, 22 Mad. 14 

458. Starting point of liniUalion :~In a partnership agree- 
ment it was stated that (he partnership was to continue up to a certain 
date, but prior to that date the partnership was dissolved , It was held that 
limitation ran from the aclaal date of dissolution, and not from the date 
mentioned in the agreement — Sooleman v. Bhagwandas, 34 Bom. 515 
(516). 'X'here a partnership business began to fail in 1906, and was 
closed in 1909 and the only work done subsequently consisted in realising 
the assets, paying debts due to creditors, and recovering rents from tenants 
of immoi cable property belonging to the partnership, the business was 
held to have been dissolved in 1909, and a suit for rendition of accounts, 
brought In 1913 was barred— /Jmirchand v fawahir, 49 P'S? R 1916, 
J2 l.C. 853. 

J07. — By the manager Three The dale of the pay- 
of a joint estate of years. ment. 
an undivided family 
for contribution in 
respect of a pay- 
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ment made by him 
on account of the 
estate. 

459. Where money is borrowed by ihe manager of a joint Hindu 
family on his personal security tor purposes ol necessity, his right t& 
contribution arises from the date when he expends the money. The period 
of limitation m respect of his suit for contribution runs from that date 
and not from the date on which he repays the loan to the person from 
whom he borrowed and releases his security — Aghore Nath v. Grislt 
CAunder, 2Q Cal 18. Where the manager borrowed money and applied 
it for the purposes of the family and subsequently borrowed money to pay 
ofif the former loan, sad ffien paid off the second Joan Irom his private 
funds, limitation ran from the date on which he expended the first loan for 
family purposes and not from the date on which he borrowed money- 
tor the second time to pay off the first loan — Ram Krishna v. Madan 
Copal, 12 W.R. 194. Where a manager borrowed money and spent It 
for family purposes and then executed a fresh bond In favour of the 
lender for the amount originally borrowed, the period of limitation for his 
suit against the other members for contribution ran from the date on 
which he expended the money on behalf of the family, and not from the 
date on which he gave the fresh bond — Sunkur v. Coury, 5 Cal. 321. 

108. — By a lessor for Three When the trees are cut 

the value of trees years. down. 

cut down by his 
lessee contrary to 
the terms of the 
lease, 

460. This Article applies only when a suit is brought by the 
landlord to recover the value of trees cut down by the tenants ; ft 

not apply where the landlord claims by way of set-off that In taking 
accounts as between himself and the tenants the value of trees cut down 
should be debited against the tenants who claim credit for the value of 
Improvements made by them — Pumpalia v. Kunhamma, 27 M.L.J. 266. 
25 I.C. 794. 

1 09. — For the profits of Three When the profits ore rc“ 

immoveable pro- years. received. 

perty belonging to 
the plaintiff which 
have been wrong- 
fully received by 
the defendant. 

462, “Received”: — ^The word *reeelvcd’ meaiu 'octaally re- 
ceived'; fhc liability of the defendant Is hr the profits which he has flciu*Hy 
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Teceived; consequently, if he had been out of possession for any part of 
time during the period of his UTongful possession, no profit can be 
•recovered from him for that time — Abbas v. Fassihudiin, 24 Cal. 413. If 
the defendant has not received arty profits at all, the plaintiff cannot claim 
anything by way of mesne profits under this Article, but can claim 
4amages for trespass and his suit will fall under Article 39 — f?arnasarni' v 
Aufhi Lcfeshmi Ammal, 34 Mad. 502. In 24 Cal. 413 the Judge made 
■a passing observation that the plaintiff can ciaim mesne profits to the 
extent of what the defendant might have received with ordinary diligence 
•during the period of his possession. This observation was unnecessary 
for the decision of the case But it is true in one sense viz that the 
amount of damages will be measured by the amount of profits which the 
defendant might with due diligence have received [See section 2 (12) of 
C P. Code, 1908]. But the claim Is still one for damages and not for 
mesne prowls. See 34 Mad. 502 at p. 504. 

The plaintiff is entitled to recover the profits which have been 
received by the defendant during three years previous to suit. Thus, if 
the defendant had been in possession from 18th May 1900 to 11th 
September 1901, and the suit Is Instituted on the 6th April 1904, the 
■plaintiff will be entitled to recover the profits received by the defendant 
from 6th April 1901 to Uth September 1901; the claim for profits 
received by the defendant from I8ih May 1900 to Sih April 1901 will be 
barred— Peary Mohan v Khelaram, 35 Cal 996; Hays v. Padmanand, 
■32 Cal. 118; Kishnanand v Partab. 10 Cal. 785 (P.C ) 

The plaintiff 1$ entitled to recover the rents and profits actually 
teceived by the defendant during the three years before suit without 
reference to the time when the rents fall due. It is the actual receipt of 
tents, whenever they may have fallen doe, which creates the liability — 
Abbas v Fassihuddm, 24 Cal 413 Thus, in a suit Instituted by the 
plaintiff on the Ist day of 1301 B S he would be entitled to claim the 
■mesne profits actually received by ihc defendant during the years 1298 — 
1300 B. S. The fact that the rent for the year 1297 would fall due on 
the Ist day of 129S would not entitle the plaintiff to claim It, unless it 
•was actually received by the defendant during 1298-1300 B. S 

463. ’‘Wrongfully” : — ^This Article is applicable only to cases 
where the profits have been wrongfalty received by the defendant , but so 
long as the defendant remains in possession by virtue of a decree of the 
Court, the receipt of profits during that period cannot be said to be 
n’rong/uf, even though the decree is afterwards set aside ; therefore a 
suit for profits received by the defendant during that period is governed not 
by this Article but by An 120— Holtoway v. Ghunes/t»ar, 3 C.L.J 182. 
A suit by a mongagor, after the mongage has been satisfied, lo recover 
the surplus collections realised by the mongagee in possession, is not a 
suit governed by this Anicle, because It cannot be said that the mortgagee 
has n-rongfally received those profits. The suit falls under Article 105 
which expressly provides for such a ease — v Pa} Ragfinbar, 
:20OC 25. 33 l.C. 610; Md. Paijji AIi t. A'aHa Singh. 33 All. 244 (248) 
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The receipts of rents and profits by one of several tenants-in-commoa 
on behalf of all cannot be said to be wrongful. It is one of the ordinary 
modes of common enjoyment of property — Yerukola v. Yerukolc, 45 Mad. 
648 (667) '(F.B ), 42 M.L.J. 507, A.I.R 1922 Mad. ISO. 

A wrongful receipt is a receipt by the defendant of profits to which 
he has no legal title at the time of receipt, or only a title which by a 
subsequent decree is declared not to be a legal one ; but there is no 
necessity that there should have been any mala fides in the receipt by the 
defendant — Byinath Pcrshad v. Budhoo Singh, 10 Vt^.R. 486. 

A suit was instituted by the owner of a paini lor recovery of mesne 
profits against the defendant who had purchased the paini at a sale under 
Reg. VII of 1819 and had been In possession under the purchase which 
was subsequently set aside It was held that the defendant wrongfully 
received the profits which were receivable by the plaintiff but for the 
illegal paini sale, and that Article 109 governed the case and not Art. 120— 
Peary Mohan v Khelaram, 35 Cal. 996 (998), 13 C.W.N. 15. Crops 
raised by the tenant and standing on the tenure at the time of his eject- 
ment belong to the tenant and not to the landlord; If the landlord after 
ejecting the tenant cuts and carries them away, his act is wrongful, and 
a suit by the tenant, after the decree of ejectment is reversed and he 
recovers possession, for the value of the crops, falls under this Article 
Sharnomoyee v. Paitarn, 4 Cal. 625 (627, 628). 

Subsequently to a mortgage-decree obtained by the mortgagee, the 
mortgagor grant^ a usufructuary mortgage in favour of one A. A entered 
into possession of the property under it, and realised rents from certain 
tenants of the property. The plaintiff purchased the property at a sale in 
execution of the mortgage-decree mentioned above, and after obtaininS 
possession of the property through the Court from A, brought a suit 
against him for recovery of the rents and profits realised by him from 
the tenants of the property. Held that as the usufructuary mortgage in 
favour of A was pendente life. It was invalid against the plaintiff, and the 
rents were wrongfully collected by A. The suit was therefore governed 
by this Article. The period of limitation would run from the date when 
the profits were received— Nagendra v. Sarat Kaminl, 26 C.V.N.r386. 
66 I.C. 873, A.I.R. 1922 Csl. 235; Sarat Kaminl v. Nagendra, 29 C V.N. 
073, 89 I C. 1000, A.I.R. 1926 Cal. 65 In the latter case it w'as con- 
tended by the plaintiff that the period during which an application by the 
judgment-debtor to set aside the execution sale was pending should be 
excluded, as the application prcv*emed the period of limitation from starl- 
ing, and the plaintiff had only an inchoate right until the application was 
rejected and the sale confirmed. This contention was overruled by 
U’almsley, J. on the ground that the plaintiff might h3\e instituted the suit 
during that period, and although he could not have obtained a decree 
wiihout the sale certificate, the absence of the sale-certificate would not 
have been a reason for dismissing his suit. M. N. Mukerjl, J also held 
that the starting point of limitation in the Articles of the Limitation Act 
does not always synchronise with the cause of action, that under Article 
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109 the starting point of limitation is the time when the profits are 
received and not when the cause of action accrues to the plaintiff. See 
this case and other similar esses cited In Note lOOA under sec. 9. 


Certain mortgagees brought a suit for sale against the original mort* 
gagor and against one S, an ostensible transferee of the property. S stated 
that not she hut her sons were the real owners and they ought to be 
impleaded. This was not done, and the mortgagees having obtained a 
decree aginst S. put to sale her right, title and interest and themselves 
purchased it, and obtained possession in 1900 Thereupon the sons of 
S (plaintiffs) instituted a suit in 1911 to recover possession The case 
came up In appeal to the High Court, and this Court held In 1920 that 
the plaintiffs were entitled to a decree for possession In 1922 they 
instituted the present suit for recovery of mesne profits from 1911 and 
in answer to the defendant’s plea of limitation they contended (1) that the 
period of limitation y/as suspended during the time when the previous 
litigation was pending, and ( 2 ) that fresh cause of action arose after the 
passing of the High Court’s decree. Held that the suit was barred. The 
period of limitation ran from the date when the profits were received, and 
was not suspended, sec. 9 being imperative on this point. As regards the 
contention that the decision of the High Court in the previous case gave 
a fresh cause of action, held that to allow such contention to prevail 
would be to permit a suit for mesne profits for any number of years, 
even exceeding 12 years, to be instituted subsequently if the title to the- 
property is the subject of a protracted litigation. In such cases the 
practice Is for the plamtlfl to institute a suit for mesne profits before the 
time expires, and to let it be stayed pending the disposal of the former 
litigation— Ram Charan v. GofiC, 49 All 565. 25 A L J. 425, 102 1 C. 96,. 
A.I.R. 1927 All. 446 


464. Suit by usufrucloary morlgagee .—Where under a 
mortgage the mortgagee is entitled to enter into possession of the mort- 
gaged property and to receive the rents and profits, the appropriate suit bv 
a mortgagee who has been wrongfully dispossessed by the mortgagor is a 
suit for possession and mesne profits, the sun for possession is governed 
by An. 142, and the latter remedy by this Anicle because the property 
‘belong’ to the mortgagee for the period of mortgage — Ram Sarup v. 
Harpal, 39 All 200, Ooviurfrao v fiwanii. 2 Bom L R. 201 In 39 All. 
200, Walsh ] honcser held that ihe dawn lor mesne profits could be 
justified as money had and received under Article 62. But m ancther 
Allahabad case, where a usufructuary mortgagee, who never obtained 
possession of the mortgaged property, brought a suit for possession within 
six years from the date on which be ought to base obtained possession, 
and in that suit claimed profits for the entire period of six years, it was 
held that the mortgagee was entitled to the profits for sir years, as the 
mortgagor’s failure to give possession was a breach of registered contract 
under An. 116 and that Article 109 did not apply— Nirfchai Sinha v. ToMf, 
31 1 C. 894 (All ). 


/ 
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no. — For arrears of Three When the arrears be- 

rent. years. come due. 

465. Rent: — ^This Article applies only to a suit for rent, i.e. 
money payable by a tenant to a landlord under a contract (express or 
implied) between them it does not apply to a suit for compensation against 
the defendant for use and occupation of the plaintiff’s premises, where the 
relationship of landlord and tenant does not exist between the parties. 
Such a suit is governed by Article 120 — MaJar v. Kader Mohideen, 39 
Alad. 54 ; Robert Watson v. Ram Chand, 23 Cal. 799 A suit by an 
inamdar for arrears of ‘assesment’ against a person who was not let 
into possession ol the holding under any agreement of tenancy but who 
held lands in the village is a suit for land revenue and not a suit for arrears 
of 'rent', (because the relation between the plaintiff and the defendant is 
not that of landlord and tenant, but that of superior holder and inferior 
holder) and is not governed by this Article but by Art, 120 — Sadasbiv v 
Ram Krishna, 25 Bom. 556 (558) This Article does not apply where the 
Government has assigned a right to receive assessment and the assignee 
sues for it —Kastun v Ananlaram. 26 Mad 730. 

Where rent is assigned by the landlord to third party. It does not 
lose Its character as such, and a suit by the assignee to recover rent falls 
under this Article — Sins Chandra v Nasm Quasi, 27 Cal 827 (F.B )t 
4 C W N 3S7; Sheikh Munsar v. Loke Nath, 4 C W.N. 10; Gafadkar v. 
Thakur Prasad, I P.L.J 506. 38 I C 102 

A suit to recover mcrois or customary dues to a Chairam claimed by 
the plaintiff not as ’rent’ due to landlord but as money recoverable by 
custom, docs not fall under this Article but under Art. 120 — VeakatS’ 
raghava v District Board, 16 Mad 305 

Arrears of cess are recoverable as arrears of rent (sec 47, Bengal 
Cess Act, IX of 1880); and the limitation of this Article arphes— 
Bhaneshwan v Gopal. 8 Pat. 358. A I.R 1929 Pat. 331 (332), 118 I.C^ 
733. Road cess payable to the landlord by the tenant Is regarded as ’rent’ 
— Nabin v Bansinath, 21 Cal. 722. Where dak-cess is claimed under the 
contract by which rent Is payable, it most be regarded as part of the rent— 
H'flfion v. Sree Knsto, 21 Cal 132. CAeuAridary tax Is rent, when such 
tax is legally rcco^erabIe— /Issonufto v. Tirihabasmi, 22 Cal. 680. 

A suit by the Zamlndar to recover /odi and road-cess from the defen- 
dant who held the land on service Inam under him subfect to payrnent 
of )odi as well. Is a suit under this Anicle, as fodi Is favourable rent— 
V. Maddalappa, 74 I C. 068, A.I.R. 1924 Mad. 73, 1923 

MW.N. 524. 

466. When Ihe arrears become doe : — When a lease pro- 
vides that the rent should be paid In four instalments on four specific days 
In the year, ihe period of limitation begins to run from the date on which 
each insialment falls due. and not from the last dav of the agrlcoltural 

V. Thjktr Prasad. I P.L J. sn-l. 38 1C. 102. 
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'es due not always necessarily on the close of the 
ivhich It Is to be paid. It may be due on a different 
gislation or custom or express contract or the special 
case. Thus, if before the Institution of a suit for 
for the landlord to take proceeding under the Madras 
VIII of 1865) to enforce acceptance of the pattah and 
rate of rent ascertained, the period of limitation in 
rent runs from the date of final decree determining 
m the close of the year for which the rent is payable, 
be ^aid to be ‘due’ under this Article until the rate . 
rtained by the decree of the Civil Court. The word 
led rent — Raagayya v. Bobba Sriramulu, 27 Mad 143 
d Chulam v. Shunmagam, 34 Mad 438 (441). Prior 
'ruling in 27 Mad. 143. it was held m some Madras 
jof action accrues on the date on which the rent is 
r contract, irrespective of whether a patta has been 
I enforce acceptance of paffa under the Madras Rent 
Jding— Kumorasamj v President. District Board of 
} (249); Rangayya v. Venkata. 22 Mad. 249 (Note); 

'dn, 19 Mad. 21. These cases are now overruled by 
ncll case. 

cited above, the Privy Council have pointed out that 
express contract or the special circumstances of any 
lecome due at a point of time different pom the close 
•ect of which it is to be paid, and that in India, by 
ry, agricultural rents are often payable before the 
r Thus, where according to custom, the metveram 
ifeer the harvest is gathered when the share of the 
rom the tenants’ share, that is. where the rent is 
fable on some date before the close of the fasli year, 

I n does not run from the close of the fash year, hut 
> ascertained as soon as the harvest is reaped Nor 
bitation in such a case run from the tender of the 
ere is no dispute as to the amount of rent payable and 
rr of the patta Is not necessary for the ascertainment 
condition precedent to the institution of the suit for 
r the Rent Recovery Act— Arunacbellam v. Kadir 
i, (557) distinguishing Rangayya v. Bobba Sriramulu, 

tendering a patta which «as necessary before the 
nder the Madras Rent Recovery Act 1865, has now 
5y the Madras Estates Land Act (I of I90S) Under 
this Act, the landlord is entitled to maintain a suit for rent without tender- 
ing a patta The limitation for a suit for rent is three >eafs from he time 
when it accrues due, and it accrues due when u is pajabte according to 
the contract between the parties or according to usage — Satracherla 
Veerahhadra v. Gcnfa Kcnart, 22 ML.J 451, 15 I C. 393; Kanthimaihi f 
V. .MclftuJjmu. 37 .Mad 540 (543). 
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Where it is necessary that the amount of rent should be fixed by the 
Deputy Commissioner under sec. 65 (4) (d) of the C. P. Land Revenue 
Act, no arrears of rent become due until the amount has been finally deter* 
mined by proper proceedings between the parties. Limitation runs from 
the date on which the rent is thus finally determined and not from the 
close of the year for which it is payable — Faghunafh v. Sarva, 7 N L.R. 
169, 12 I.C 804. 

A temple was the owner of the melvaram in certain lands, and a mutt 
was the owner of the kudivafam therein, liable to pay the melvaram to 
the temple. The defendant was both the head of the mutt and the trustee 
of the temple, until he was removed from the trusteeship by the Court 
which appointed the plaintiff as the receiver. The receiver sued to recover 
from the defendant as the head of the mutt the arrears of melvaram due 
to the temple, that had accrued during the defendant's trusteeship. The 
defendant pleaded limitation Held that so long as the defendant was both 
head of the mutt and the trustee of the temple (/ e., so long as the same 
person was the landlord and the tenant) there was none to sue for rentr 
consequently limitation did not run, and no arrears became due duflnr 
that period: and the arrears became due withm the meaning of this Article 
onlv when there was some one to whom they were payable l.e , when 9" 
different person (the plaintiff) was appointed as the receiver of the temple 
— ,4nnflm«/i2i v Govtnda Rao, 46 Mad. 579 (582), 44 M L J. 318, 72 I C. 
5, A.I.R. 1923 Mad. 461. 

467, Registered kabulial .—A sell la recover erresrs ol rear 
due under a registered agreement has been held by the Calcutta, 

Madras and Patna High Courts to be governed by Art 116 and not by 
Art WO—Vmesh v. Adarmani, 15 Cal. 221; Amhalavana v. Vaguran, ly 
Mad. 52: Vythilinga v. Thelehanamarli. 3 Mad. 78; Mackenzie v. Ramesn- 
war, 1 PLJ 37. 34 I.C. 754; Ramanandban v. Achula, 23 I.C. 753; 
Laichand v Narayan. 37 Bom. 656. The Allahabad High Court 

a suit to be governed by Art. 110— /eggifaf v. Sriram. 34 All. 464 (4w). 

16 I.C \46, Ram Naralny Kamla. 2Q AW J38; but the Allahabad rulings 

must now be deemed to have been overruled by the privy Council 
Tricomdas v Oopinath. 44 Cal. 759 (P.C.), 25 C L.J. 279 which has now 
definitely settled the question by holding that in case of a registered lease* 
the limitation for a suit for rent is six years under Article 116 In Ihis 
case the Judicial Committee have made this Important observation that I 
a contract is contained In a registereci Instrument. Art. HO will apply* 
InspIte of the fact that a special provision has been made in some oiher 
Article In respect of a similar instrument not registered. 

A suit to recover royalty, If It Is based on a registered kabuliyaf* 
would be governed by Article 116 and not by Article IW—Tricomdas v. 
Gopinzth fiu. 44 Cal. 759 (P.C.); Peary Lai v. Modholl. 17 C L-J. 372, 
19 I.C. 865. 

468. Rent suit under Bengal Tenancy Act i— A rent suit 
brought under the Bengal Tenancy Act (VlII of 1885) is always governed 
by the three years* rule of limitation according to Sch. Ill of that Acf» 
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whether the labuhjil ^ registered or not; the Limitation Act will not 
apply to such a suit— /swari v. Craivdy, 17 Cal. 469; Mackenzie v. Haji 
Sycd, 19 Cal. 1 (F.B.); Ktfl» Chardit t. Harendra, 4 C.L.J. 553. 

A lease for building purposes and lor establishing a coal depot or for 
establishing a godown, and not for agricultural or horticultural purposes, 
does not come under the Bengal Tenancy Act, and a suit for rent based 
upon such a lease, if registered, will be governed by Art. 116 of the 
Limitation Act — Ronigun; Coaf Associafion. v. Jadoonoth, 19 Cal 489; 
Umrao v. Mahomed, 27 Cal 205; Ahmed v. Bipin, 11 l.C. 6. 

\('here rent Is assigned by the landlord to a third party, Art. 110 of 
the Limitation Act, and not Art. 2 Sch. Ill of the Bengal Tenancy Act, 
would govern a suit brought by the assignee for the arrears of rent- 
Mahendra v. Aoilash. 4 C.W N. 60S: Ahmedulta v. Knminudm, 2 I C. 
989; Cajadhar v. Thokur Per&had, 1 P.L J. 506, 38 I C. 103; Hayat Majid 
V Hazari Lot, 63 l.C. 424 (Pat.). 

1 1 1 .—By a vendor of Three The time fixed for com- 
immoveable pro- years. pleling the sale, or 
perty for personal (where the title is ac- 

payment of unpaid cepted after the time 

purchase-money. fixed for completion) 

the date of the accept- 
ance. 

469 . Th« first column of this Article In the Act of 1877 ran thus s 
“By a sender of immoveable property to enforce his lien for unpaid 
purchase money." 

But it was held by the High Courts of Bombay, Madras and Allahabad 
that a suit by the vendor to enforce his lien or charge on the properly 
for his unpaid purchase-money fell under Article 132, and not Art. Ill — 
Virchand v. Kuma/i. 18 Boro. 48; Chumlal v. Bat Jethi. 22 Bom. 846; 
Har Lai v. Aluhamdi, 21 All 454; Aluncronnissa v. Akbar, 30 All. 172; 
Rama Krishna v. Subramania, 29 Mad 305 F B. (overruling Nalesan v. 
Soundra. 21 Mad. 141, Subramama v Poovan, 27 Mai}. 28 and Avuthala 
v. Dayumma, 24 Mad. 233) In the light of these decisions the Article 
has been changed Into its present form, and It is now applicable only to 
suits in which the vendor claims to recover the money from the ^e^dee 
personally. 

If the personal remedy is barred under this Article, the vendor Is still 
entitled to enforce his charge within 12 years under Article 132— Bashir 
Ahmed v. Naai'r Ahmed. 43 All 544 (545). Aleghra; v. Abdallah. 12 
A.LJ. 1034 , 25 l.C. 20S 

'There the purchaser undertook to pay. out of the consideration- 
money, a debt due by the vendor to certain persons, but the purchaser not > 
having made that payment, the vendor himself had to pay his creditors / 
and then he sued to recover the money from the purchaser, held that the 

/ 
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suit was governed by Art. 116 (the sale-deed being registered) not end 
by Art. 111. Art. 116 applies to all suits for recovery of money under 
a registered contract, although a special provision may have been made 
in some other Article in respect of a contract not registered — Ran 
Rachhya v. Raghunaih, 8 Pat 860. A.I.R. 1930 Pal. 46 (49), 122 I.C. 
244, following Trkomdas v. Oopinath, 44 Cal. 759 (P.C ). 

112. — For a call by a Three When the call is pay- 
company registered years. able. 

under .any Statute 
or Act. 

470. A suit for recovery of unpaid calls, brought, not by the 
company, but by the official liquidator, after the winding up of the 
company, is not governed by this Article but by Art. 120 — Parell Spinning 
and Weaving Company v Mancck Haft. 10 Bom 483; see also Karan 
Chand V fuUandur Bank Ld . 29 PL.R. 64. 9 Lah. L.j, 293, A.l.R. 1927 
Lah 543, 102 I C. 705. where such suit was held to be governed by 
Article 112 or 120 If the shares of the shareholder have been forfeited, 
a suit by the ofllcisl liquidator, after the winding up of the company, Is 
governed by Article lIS—AJaneWc/ v Suryapur flUlls Co. Ld., 52 Bom. 
477, A.l.R. 1928 Bom. 252 (255). 

A Clause In the Articles of Association of a company provided : “Any 
member whose shares have been forfeited shall notwithstanding be liable 
10 pay and shall forthwith pay to the company all calls owing at the time 
of the forfeiture . . . and the directors may enforce the payment thereof 

as they tbinic fit." The defendant, a shareholder not having paid calls, 
his shares were forfeited, and the company filed a suit to recover 
the calls according to the above clause Held that there was a special 
contract whereby the defendant agreed that m the event of his shares 
being forfeited he would be liable to pay to the company all the moneys 
that ^^e^e doe from him for calls, and the cause of action arose when the 
company forfeited the shares; therefore the present suit to recover what 
was due from the defendant on his shares was within time, If brought 
within three years of the date of forfeiture, that being the date on which 
the calls were payable within the meaning of this Article— f/ab/5 f?o»7' 
V. Alamintam & Brass Works Id.. 49 Bom. 715, 27 Bom L.R 574, 68 
I.C. PC. A.I R. 1025 Bom. 321. 

113. — For specific per- Three The date fixed for tbe 

formance of n con- years. performance, or, if 
tract. no such dale is fixed, 

when the plaintiff 
has notice that per- 
formance is refused. 

471. Suit bated on award t — An award Is not a contract. No 
dmibi in award iprlngj out of an agreement to submit to arbliratlon (snd 
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there may also be an implied agreement to abide by the decision of the 
arbitrators) but the award Itself is a decision and not a contract. There- 
fore a suit for possession of land based on on award of arbitrators cannot 
be regarded as a suit for the specific performance of a contract, and 
Article 113 cannot apply to such a case The suit falls under Art. 144— 
Sornavafli v. flluffiayya, 23 Mad 593 (590); Sheo Naram v. Beni Madbo, 
23 All. 285 (287) ; Bhajahari v. Behary Ul. 33 Cal. 881 (883, 885). Where 
an award declares that A is to retain possession of certain property as 
security for the sum of Rs. 150 and that the other co-sharers of A are 
entitled to recover this property on payment of the sum of Rs 150 to A, 
a possessory charge is created in favour of A by the award, and a suit to 
enforce the charge is governed by the 12 years’ rule of limitation, and 
not by Article 113 as the award Is not a contract — Siirjl Singh v Umrao, 
20 A.L.J 611, A.I R 1922 All. 410, T7 1 C. 113 

As an award is not a contract, a suit for recovery of a certain sum of 
money based on an award which decides the plaintiff's title to the money Is 
not a suit for specific performance of a contract under Art. 113, but 
h governed by Article 120— KuMip v. Mahan Dube, 34 All. 43 (48), 8 
A L.J. 1138, II I.C 705 (doubting Sukho Bibt v. Ram Sukh, 5 All 
263, and Raghubor v. Madan, 16 All. 3); Radha Ktsfien v. Delhi Cloth 
Minis, 32 P.R. 1913, 16 I.C. 804; Ra/mal v. AJarufi, 45 Bom 329 (335, 
336). A.I.R. 1921 Bom. 389, 59 I.C. 755, Sornavaffi v Muthayya. 23 
Mad. 593; Bhaiahan v. Behary, 33 Cal. 881; Somotunifaram v. Ranga- 
sami, 31 I.C. 816 A suit to recover damages, on the basis of the awtird, 
would not come under Article 115, nor under Article 113 The proper 
Article Is Art. 120-Khutichan<f v Jelhanani, 23 S L R 417, A I R. «929 
Sind 168 (169). 117 I.C 153 A suit to recover money payable under an 
award cannot be properly celled a suit for specific performance of the 
award (lust as a suit on a bond cannot be called a suit for specific 
performance of the bond). Consequently Art 113 cannot appl>, but 
Art. 120— Som/imal v Tofomal. 6 S L R. 148, 19 I C. 376 (377) ; Cf 
Fardunji v. Jamsetii, 28 Bom 1. 

A suit to enforce an award even though it is signed by the parties, is 
not a suit based on a contract The award is none the less an award 
and docs not become a contract when signed by the parties. Conse- 
quently Article 113 or 115 docs not apply to the suit, but Art 120 — 
Harbha} Mai v. Oman Chand, 102 P R 1915. 32 I C 88 (89) But in 
another Punfsb case It has been reinarlced that I! the parties sign the 
arbitrators’ award in token of their acceptance and thus merge the award 
into a new contract between themseh'es, the claim may be regarded as 
one for compensation for breach of contract (Article 115)— Raiha Kishen 
v. Delhi Cfoth AliRs, 32 P R 1913. 16 I C 804 But this remark was 
merely an obiter, because the parties did not sign the award In this case. 

But where the award does not merely deade the right or title cf the 
parties, but distinctly provides for sonething to be done, a suit based upon 
the award Is virtually one to enforce specific performance of the thing to 
be done; and Art. 113 uouli apply. For Instance, uhere the auard ' 
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declared that in acconianee with a compromise entered into betiveen the 
parties they should transfer different portions of the disputed properly to 
each other, a suit by one of the parties to recover the property agreed to 
be transferred to him, would be governed by Art. 113 and not bv 
Art 144— Talew-ar v. Bakori, 26 All. 497 (499). So also in Safeho Bibi 
V. Ram Sukh, 5 All 263 and Raghabar v. Madan, 16 All. 3, the award 
directed something to he done, and Aft. U3 was applied. But all these 
rulings have been doubted in 34 Aff 43 (46-48}. 

472. 5uiU b^sed on sale: — ^A suit for' specific performance of 
a contract lor the sale of immoveable property and for possession Is 
governed by this Articie and not by Art. 144, because the suit is essen- 
tially one for specific performance, and the right to possession is merely 
dependent on the right to specific performance— Mohiudd/n v. Majlis, 
6 All. 231. 

Once there Is an agreement to sell immoveable property, and the 
vendee has done his part of the contract by paying the purchase-money, 
the vendor is bound to do everything necessary in order to complete the 
title of the vendee by executing a registered deed of conveyance under 
Sec. 54 of the Transfer of Properly Act. A suit by the vendee for execu- 
tion of such a conveyance is governed by this AnieJe— Afya Bin v. Mating 
Kya. S3 l.C. 761 fBur.); Maung U Dun v, Ma Le. 9 Bur. L.T. fifi, 
32 l.C S73. 

On the date of sale of certain immoveable property, the vendor had 
not been in possession but his title to possession had been adjudged by 
s decree against which an appeal was pending. The conveyance did not 
contain any express covenant to deliver possession to the purchaser. Alter 
the vendor obtained possession, a suit by ihe vendee for possession was 
governed by Art. ISO or 144, and not by this Article— Ji^eo Prasad v. 
Udal, 2 All. 718. 

After the sale of a house by the defendant’s father to the plaintiff's 
father, the former remained In possession according to on agreement In 
the sale-deed (dated 18801 promising to vacate the house at the end of 
two years from the date of sale. But the defendant's father, and afiet 
h!s death, (he defendant, continued to be In possession of (he house, and 
fn 1803 the plaintiff brought a suit for possession of the house. JVe/d that 
the suit v,as essentially a suit for possession to which the I2 years’ 
rule cf limitation would apply under Art 139 or I44, and not a suit for 
specinc performance of a promise to vacate the house, to which Art. 113 
might apply— i'n'riidrapfj v. Bafappa. 23 Bom. 283 (286). 

Under a decree against the plainilff’s father certain villages were sold 
In 18S3 and were purchased by the first defendant a< the agent of. and 
at the request of, Ihe pUlnOff'a lather. Ahenverds In 1888 the defendant 
agreed In writing to convey those lands to the piaIntllT upon payment ol 
Tls. po.nOO. The plalnilfi brought a suit In 1000 for declaration of fide 
to and possession ol those villages upon payment of tuch sum as may be 
fired by ihe Court. The Iffgh COuft decided that if.e first defendant 
was a trustee for the plaintiff’* father and the suit was one brought by » 
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beneficial owner for possession on payment of such sums as were due, 
and was not barred by any rule of limitation. But it was held by the 
Privy Council that the agreement of 1888 was a contract for sale and the 
suit was one for specific performance of the contract under Article 113 — 
Subburaja v. Rajah of Karvetnagar, 45 Mad, 641 (P.C.), 37 C.L.J. 426, 
68 l.C 172, A.l.R. 1922 P.C. 345. 

473. Other suits : — Where a person who has agreed to execute 
a lease fails to do so, a suit by the promisee for specific performance of 
the agreement (t e . demanding execution of the lease) is governed by this 
Article, and limitation runs from the refusal of the defendant to grant the 
lease — Safya Ktnkar v. Rajah Sit Sn Shiba Prosad, 4 P.L J. 447 (452), 
52 l.C 452 

Where the dofondant agreed to give half of the land to the plaintiff 
who was to help him in recovering it, and then refused to give half of the 
land after recovery, held that this was a suit for specific performance of 
■a contract, and limitation ran when the defendant refused to deliver the 
land— Shrfram v. Baboji, A. I R. 1923 Nag 47, 71 l.C 40 

A suit by the mortgagor against the mortgagee under a registered 
mortgage for the balance of the consideration payable by the latter to the 
former, and for damages in the shape of interest for non*payment of the 
amount in, time, is a suit for compensation for breach of contract in 
writing registered and is governed by Art 115; such a suit is not one 
*for speelfle performance of a contract under 'Art 113— Noubat v Indar, 
13 All 200 (204). A suit for recovery of land leased to the plaintiff under 
an arlhamulgent lease is not a suit based merely on the contract in the 
lease to put the plaintifi In possession, but is a suit for possession based 
•on a completed title to possession sequired by the plaintiff by virtue of 
the lease, and is governed by Art 144, not by Art. M3 or 116 — Alogera 
V. Parameswara, 31 Mad 51. Ptaimiffs who had contributed to a common 
fund to be utilised for family requirements, brought a suit claiming that 
their shares in the said fund should be determined and paid. Held, that 
the claim was one which must be dealt with according to equitable prin> 
• ciples apart from any question of partnership and account and that the 
suit fell under Art. 120 and not under Art 113 or 106— Commercial Banfc 
V. Atlavoodecn. 23 Mad 583 (592) 

A Zemindar granted a lease of certain chaukidari chakran lands to 
the lessee But subsequently the lands were resumed by the Government 
in consequence of which the lessee lost possession Many vears afier. 
the lands were again made o\er to the Zem-ndir by the Go\emment 
The lessee thereupon brought a suit to reco\*er possession of those lands 
from the Zemindar. Held that the suit was a suit for possession and cot 
one for specific performance of a contract, because there was no agree- 
ment in the lease to grant a patn) of these lands to the lessee in case the 
lands were made oser to the Zemindar after resumption— Sanaun 
/llnlundj V, Bidba Bondar. 33 Cal 346 (349) (dissect.ng from Ranjil 
Singh V. Radha Ckaren, 34 Cal 564); Ratifti Singh Bahaier r. Mshsraj 
Jiahadar Singh. 46 Cal. 173 (181) (R.C) 
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A deed of exchange confained a covenant that each party wou)d 
make good any loss caused to the other in case the latter was dispossessed 
from the lands he got in exchange, by reason of want of title of the 
former. The plaintiff, in » suit to which the defendant was a party, was 
declared not to be entitled to a portion of the land received from the 
defendant in exchange. The defendant refused to give the plaintiff other 
land in place of the land so lost to him Thereupon the plaintiff sued the 
defendant for the recovery of equivalent land. Held that the suit was 
one for specific performance of the agreement contained in the exchange 
and was governed by this Article, the cause of action accruing from the 
date ol defendant’s refusal— Harj v Faghunath. 11 All. 27 (F.B ). But 
where A and B exchanged lands under a registered deed which contained 
the following clause “There is no dispute in respect of the said lands : 
if disputes should so arise the respective party should be atiswera&ie to 
the extent of his private properly” and A, being deprived of some of the 
lands he got by the exchange, sued B on the above covenant for the 
value of the lands of which he was dispossessed, held that a suit for 
failure to pay money according to contract should be regarded as a suit for 
compensation for breach of contract and not a suit for specific perfor- 
mance. The suit therefore did not /all under Article 113, but under 
Article 83 read with Are Jlfi— Srinivasa v. Rengasaml, 31 Mad. 452 (453). 
Where the parties to a deed of exchange expressly covenanted that if there 
should arise any dispute in the matter of enfoyment of the property 
exchanged, each should return to the other what is taken, and then in 
execution of a decree obtained by a third party against the defendant, some 
of the lands obtained by the plaintiff were sold away, whereupon fh* pJsln- 
tiff sued the defendant to recover possession of the lands given by him to 
the defendants, held that the suit was not one for specific performance of 
a contract under Article 113, but a suit for possession governed by Article 
143 — ^S'wJivjs V. fohnsa Rotvthcr. 42 Mad. 690 (691). 

A transaction whereby certain shares In a company were allotted to 
the defendant on the understanding that the latter was to transfer the 
shares to the plaintiffs on their paying him a certain sum of money, does 
not constitute a trust In favour of the plaintiff for any specific purpose, 
but an agreement which can be specifically enforced; and a suit for such 
spedfic performance by compelling the registration of the shares In the 
plaintiff’s name falls under Art. II3— AAmed v. Adfcin, 2 Cal. 323. 

A compromise effected in the course of o litigation between the parties 
1$ not fl contract (just as an award Is not a contract), and a suit for recovery 
of possession of land, based on such compromise Is not a suit lor specific 
performance of a contract, but • suit for possession of Immoveable 
perty. and would be governed by Art. J44, not by this Article— v. 
Mahomed hmall. 25 W.R. 621 ; Bashenar v. Oeftf Prasad, 20 P.R. 1^1'^' 
19 I C. 4II. 

473A. Regislered eontraci A suit for specific perfor- 
mance of a regUterrt contract does not fall under Article I IQ, because 
that Article refers to suits for comperuatlon for breach ol contrsets In- 



Art. im.] 


THE INDIAN LWITATION ACT 


449 


writing registered, and does not apply to suits for specific perjormance of 
such contracts — Sriruvasa v. Ran^itami, 31 Mad. 452 (453). 

474. Starting point of limitation • — In a suit for the 
specific performance of an agreement entered into in 1858 to grant pattah 
when required, it appeared that the plaintiffs applied to the defendants for 
a pattah in 1874, and in March 1875 the defendants, finally refused to 
make the grant, and the plaintiffs thereupon instituted their suit for 
specific performance; it was held that limitation ran from the date (1875) 
when the plaintiffs had notice that their right was denied — New Beer- 
bhoom Coal Co v. Buloram, 5 Cal. |75. Where the plaintiff was entitled 
to get a transfer of a decree from the 1st defendant in case the 2nd 
defendant paid the 1st defendant a certain sum of money within six 
months from the date of the agreement, and the 2nd defendant so paid 
the money, It was held, In a suit brought by the plaintiff for the specific 
performance of the contract to transfer, that as no specific date was fixed 
for perlormancft, the second clause of third column applied, f.e.. limitation- 
ran from the date of tciusal by the 1st defendant to perform the contract, 
and not from the date of payment by the 2nd defendant — Venknnna v. 
Venkata Krishnayya. 41 Mad. 18 (22), 33 M.LJ 35, 4! 1C 807. 

Under the second clause of the third column of this Article, specific- 
demand by the plaintiff is necessary to make the date of refusal the starting 
point— Virardmi v. Ramasami, 3 Mad. 87. lo the absence of a date fixed 
for performance of the contract, time does not continue to run until there 
has been a datnaod and refusal— Mu Ala Oye v. Ata Nyo Po, 1 Bur. LJ.. 
171. A.T.R. 1923 Rang. 44. 

Although a sun for specific performance may be brought within three 
years from the accrual of the cause of action, still if the plaintiff is 
guilty of laches in bringing his suit within that tune (e g if the suit is 
brought on the very last day of limitation), the Court, exercising its dis- 
cretion with which it is vested under the Specific Relief Act, may think It 
right to dismiss the suit— Alofcnni Lai v Chotay Lall, 10 Cal 1061 (1068). 

Effect of bar of limUation —Although the provisions of this 
Article may prevent the defendant from suing for specific performance of 
a contract of sale, still he Is not debarred from setting up his contract in 
defence to a suit for possession by the sxndor — Alaong Po Kyne v. 
Alaung Po Thin. 7 Rang 288. 119 1 C 744. A 1 R. 1929 Rang 251 (252) : 
The principle is that rules of limitation aj^ly^to suits but not to a claim 
set up bv the defendant in defence See Note 7 at page 6 ante 

114. — For the rescission Three When the facts entitling- 

of a contract. years. the plaintiff to have 

the contract rescinded 
first become kno\s'n 
to him. 

475. This Article refers to the rescission of contracts as berreen 
promisors and promisees and not to suns by third panies to hare the 

L. 29 
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'iBSirument of contract cancelled or set aside, such suits being governed 
by Art. Ql^Bhawani v. Biskeshar, 3 All. 8-16. The last renurk is in- 
correct, for Article 91 does not apply to a suit brought by a person who 
nras not a party to the instrument sought to be cancelled. See Note 420 
'(4) ante. A suit /or dissolution of a partnership is not a suit for rescission 
of a contract, and is not governed by Art. 114 but by Art. IZO—Khorasany 
V. Acha. 6 Rang. 198, A.I.R. 1928 Rang 160 (162), 110 I.C. 349 A 
suit by a plaintiff, as reversioner, to recover possession of a plot of land 
in an occupancy tenure from the defendant who claims under a purchase 
from the widow, is not a suit under this Article, as the suit is not brought 
with the object of rescinding a contract, but falls under Art 141 — Budda 
V. Khan, 141 P.R. 1882. Where the claim to rescission of a contract is 
based on misrepresentation, time runs when the facts which would have 
entitled the plaintiff to bring a suit for rescission became known to him, 
on the analogy of an action for deceit— Alo/foy v. Mutual Reserve Life 
insurance Co.. (1906) 94 L.T 156. In England a suit for rescission of 
contract is not subject to any law of limitation, but must be brought as 
soon as the plaintiff knows all the facts, with the utmost promptitude. 
But in this country, the Legislature has allowed a definite period of three 
years, and the doctrine of laches is wholly inapplicable to such suits. 
And although a person may be barfed by this Article from bringing a 
suit as plaintiff for rescission of the contract, he will not be barred from 
defending a suit on the contract against him. on the ground of mlsrepresen- 
lation— flloAufl Lai v. Sn Gungaii. 4 C W N 369 (380). 


JI5. — For compensa* Tlirce 

tion for the breach years, 
of any contract, ex- 
press or implied, 
not in writing re- 
gistered and not 
herein specially pro- 
•vided for. 


When the contract is 
broken, or (where 
there are successive 
breaches) when the 
breach in respect of 
which the suit is 
instituted occurs or 
where the breach is 
continuing, when it 
ceases. 


476. Scope of Article : — ^Thls h a residuary Article in 
of suits on contract,, and Is applicable only when no other ^rlleie is 
appropriate— Nand Lai v. Partob Singh. 3 Lah. 320. See also fohury 
V. Thakoor Nalh. 5 Cal. 830 (832). 


Compensation t— Fw the meaning of the word sec notes undet 
geetion 20 

This Article Is not limited to the case of damages for breach of con- 
tract, but It U also applicable to a case of liability under a simple debt 
duc-^reenath v. Peary .Mohan. 21 C.V/.N. 470. 39 I.C. 205. The words 
■“eompensiilon for breach of any contract” do not restrict the operation 
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of this Article to suits for unliqui(]ated damages for breach of contract 
but they also include suits for defimte sums of money agreed to be paid 
under any contract {e g. a suit against a del credere agent for the value 
of goods sold by him ) — Dakar Penhad v. Fooleoomaree, 16 W.R. (P.C.j 
J5. In Jokury v. T/iafeoor, 5 Cal. 830 (832) the word ‘compensation’ was 
interpreted In the sense of damages and not a specific sum of money 
payable by the defendant. 

A breach of trust is not the same thing as a breach of contract ; conse- 
quently Article 115 does not apply to a suit against a company's directors 
for misfeasance in the nature of a breach of trust (e g. misapplication of 
company’s funds). The suit falls under Art 120 — Oovind v. Rangnath, 
M Bom. 226. 32 Bom L.R. 232 

477. SuUs on contracts ■ — Where the defendant had agreed 
10 pay a certain rate per acre for lands of his which were watered by a 
canal of the plaintiff, a suit to recover the amount would not be one for 
Tent (as the hire of water would not come within the deflmtlon of rent) 
but would fall under this Article-^Afe v Sodhi, 171 PR. 1883. On the 
marriage of his son the defendant caused a sum of money to be set apart 
In the books of his firm In the name of the first plaintiff, his son, for the 
purpose of making ornaments for the second plaintifi, his son’s wife, but 
ihe money so set apart was not »o be called for three years. It was held 
that the case was not one of trust or of deposit, but one falling under 
Article 115; that the contract between the parties was that the money 
ohould be paid when he plaintiff demanded it after three years, and that 
the period of limitation therefore ran from the date of the demand which 
■date must be taken as the date of breach of contract — Manekit v. Nuser- 
wanii, 20 Bom 8 (13) The defendant agreed to sell to the plaintiff 
certain goods belonging to another person on the Implied representation 
that he had authority from that person to sell those goods, when in fact 
be had none. He failed to sell those goods to the plaintiff A suit by 
the plaintiff for compensation for breach of the contract fails under this 
Article. It Is an action connected with and arising out of contract, and 
not one arising in tort, and therefore Article 36 docs not apply — Vairaivn 
X. Avicha, 33 Mad. 275 (277) Where a dispute between the proprietor 
of certain land and his lessees, with regard to the mineral rights, was 
settled by a decree in terms of a wntien compromise entered into by the 
parties to the suit, under which the lessees were liable to pay to the 
proprietor a specific royalty on the amount of coal raised, held that a suit 
• for reco\ery of the royalty was governed by Art 115 as being a suit based 
upon the agreement of compromise The agreement did not cease to be 
an agreement because it was conHrr*ed bs a decree— Snit/i v Kinney, 2 
Pat. 7-19 (752). A 1 R. IP24 Pat 231. 81 1 C 29S 

Alter an adiustment of accounts between the I'nllord (plairtifl) and 
the tenant (defendant), the defeeda-t was found Lable for Rs 158 on 
account of rent. It was arranged tbat the sun of Rs 150 fhculd be left 
•with the defendant as deposit for paynem to the superior landlord on 
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account of rent payable by the plaintiff to the latter, and that the balance 
was to be paid to the plaintiff. The amount of Rs. 136 not having been 
paid to the plaintiff’s landlord, he sued the plaintiff anij obtained a decree 
for Rs. 225 which was realised from the latter. The plaintiff then brought 
a suit against the defendant to recover the amount which he had to pay 
to his superior landlord. Held that by the arrangement between the 
landlord and tenant for the payment of Rs. 136 to the superior landlord, 
the amount ceased to be rent, and the claim for recovery of the amount 
which the plaintiff had to pay to the superior landlord Is one for damages 
under this Article and not for rent under Article 110 — Lachmi Missir v. 
DeoJci Kaar. 19 C.W.N. 174. |9 I.C. 752. 

When the parties had agreed on the 2nd April 1905 that a settlement of 
partnership accounts between them should be made upon a certain basis 
and the final adjustment took place on the 20th August 1906 and entries 
to that effect were made in the books on that date but not signed by the 
parties, and a suit was brought on the 6th April I90S to recover the 
amount due on such ad/ustmeot, held that the suit was governed by 
Article 115 or 120, and as the adrustment of 20th August 1906 gave rl^ 
to a fresh cause o| acttoo from that date the suit was not barred —/ch'trt 
5ingh V Choonee UIl. IS C VT.N. 882 (887), 11 I.C 540. 

Where a ludgment-debior paid a portion of the decree-amount to the 
decree-holder out of Court, but the latter took out eteeution without 
giving credit for it. a suit by the iudgment-debtor to recover the amount 
paid by him out of Court and for damages is governed by Article 
Ganpat v. Kfrparam, 79 PR 1892; Gopak Sn-aml v. NommaintJr. 35 
M.LJ. 178, 48 I.C. 810- A suit by a broker to recover commission on 
certain sales Is governed by this Article; it is not a suit for wages 
governed by Art, 102— S'asfti/ v. Cauri. 3d All. 81 (84). A suit by a pur- 
chasing agent for money due for the purchase of stores for Government Is 
governed by this Article — Doya Narain v. Secretary of State. 14 Cal 256 

Articles 115 and 116 are meant to particular and specific contracts that 
art broken A suit under sec. 235 of the Indian Companies Act by an 
official liquidator against the auditor and the directors calling upon them 
to make good a large sum of money on the ground that as between them- 
selves they have allowed the money of the Company to be mis-spent. is 
not goxemed by Artlelc 115 or 116 but by Art 120— fn re Union Bank. 47 
All. 6KI. 23 A L.J. 473. AIR 1925 All 519. See also Govind v 
Ranpnalh. 54 Bom. 226, 32 Bom, L R. 232 

As to suits against a carrier for compensation for non-delivery cr 
short-delivery of goods, see Notes 309 and 312 under Articles 30 and 31 

A suit for damages for use and occupation against a tenant holding 
oa er may fall under this Article— Afadjr v, KaJer Mddeen. 39 hlad. 54 (56) 

Suit for nnney fenf payable uithin fixed time :~A suit to recover 
money lent wJih Interest upon an agreement that the loan should be 
repaid within a fixed time, (eg wimin one >ear) Is gowrned by this 
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Article and not by Article 57 — Ramethwor v. Ram Chand. 10 Cal. 1033; 
Ramasami v. Muf/usami, 15 Mad. 380. See Note 355 under Article 57. 

Suit for Malikana ; — A suit for mabkaiuz, where the plaintiffs do not 
seek to enforce the charge upon the land. Is governed by Art 115, in as 
much as the claim in such a case arises out of a quasi-contract created 
by law — Kallar v. Canga. 23 Cal 998. If the suit is one to enforce the 
charge on the land, Art 132 would apply 

A suit for compensation for wrongfully withholding payment of 
malikana is governed by Art 115; the plaintiff Is entitled to damages 
upon each annual sum in arrear only for three years prior to suit — 
Mafiamaya v Ramkftclan'an, 15 CLJ. 684, IS 1C. 911. 

Suit against surety • — A borrowed a sum of money from the plaintiffs 
on a promissory note payable on demand, and the defendant had 
guaranteed the repayment of the loan if A made default in payment. It 
was held that the suit against the surety fell under this Article, and the 
cause of action arose on the same date as It arose against the principal 
debtor, v«., the date of execution of the promissory note— Bro/cndra 
Kishore v. Hindustficn Co-operdfive Insurance Society, 44 Cal. 978; 
Sreena/fi Roy v. Peary Mohan. 21 C.W.N. 479, 25 C.L.J. 91, 39 LC. 205 

Sm't by official liquidator to recover unpaid colls of forfeited shares 
A suit by official liquidator, after the winding up of a company, to recover 
the unpaid calls from a shareholder whose shares had been forfeited 
before the winding up of the company, is governed by this Article. As 
the shareholder ceases to be a member of the company, on forfeiture, his 
liability to pay future raffs 1$ gone, and all that it left is a new liability 
to pay the company ‘'all moneys which at the date of forfeiture were 
presently payable by him to the company in respect of the shares." 
Such person Is liable to pay the unpaid calls not as a contributory, but as 
a debtor to the company. This gives the company a fresh cause of action, 
and the period of limitation for a suit to enforce this new obligation begins 
to run from the time the shares are forfeited— Alanekfaf v. Suryapur Mills 
Co., Ld.. 52 Bom 477, 30 Bom. L R 549. A I R 1928 Bom. 252 (253). 
MO I C 33 

Breach of implied contract — The expression 'implied contract' is 
used in this Article in the sense in which It is understo^ in English law 
The Contract Act and the Limitation Act are not statutes tn pan mfena. 
and it should not be assumed that Article 115 is confined to cases of what 
would be implied contracts according to the definition given In sec. 9 of 
the Contract Act The result of confining It to such cases would be that 
*here a suit 1$ instituted against the principal intj in agent together and 
relief is claimed against them in the altemame according as the act was 
authorised or not b> the principal, a different penod of Imitation would 
be applicable against each of them, though the obligation anses out of the 
same transaction. This could not have been intended bv the legislature 
— I’jirjtun V. 3.S .Mad 275 (278) See th's case cited ante 

A suit for compensation for the sebsidence of piaintifi's tank, caused 
bv the removal of pillars of coal la tbe coal cuce belonging to the defea* 
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dant, falls under this Article, as it is a suit based on an implied covenant 
running with the land that the surface-owner had the inherent right of 
support from the underground miues — Jagannath v. Kali Das, 8 Pat. 776,. 
A.I.R. 1929 Pat. 245 (246, 247), 120 I.C. 626; and the period of three 
years ran from the time when speciOc injury was caused (sec. 24), viz-, 
when the subsidence took place — Ibid. Where a doctor is engaged to 
treat a patient without any arrangement being made at the time as to his 
fees, there is an implied contract, an action for breach of which fs 
governed by this Article — Harish v. Brojonath, 13 W.R. 96 A suit by 
some of the proprietors of a village against the lambardar for an account 
of the profits of the village is governed by this Article, or Article 89, and 
not by Art 120; because in so far as the proprietors permit the lambardar 
to collect rents and manage the village on their behalf, he is an agent and 
as such bound by an implied contract to render an account at the end of 
each agricultural year Limitation runs from the date when the account 
ought to have been rendered tinder the implied contract — Ananlram v. 
Ganashram, 4 P.L.J. 304 (305), 51 I.C. 733 

The plalntiH sued the defendant who had married the plaintiff’s 
deceased brother’s widow to recover, by way of compensation, the money 
expended by his deceased brother’s family on the marriage, founding his 
claim upon a custom of the Jats of Ajmere, whereby a member of that 
community marrying a widow Is bound to recoup the expenses incurred 
by her deceased husband’s family on his marriage. It was held that this 
was a suit for compensation for breach of an implied contract, and It fell 
under this Article— Madia v. Sheo Baksh, 3 All. 385 

478. Successive breaches • — In a suit for breach of a con- 
tract to be performed at different times, the period of limitation must be 
calculated from each breach of contract as It arises. Where there is a 
contract for performing certain duties In each of several years, each breach 
of the contract is a complete cause of action, and damages are recover- 
able lor each separately — Mahi Saha v. Forbes, 6 W.R. Act. X, 61. 

Upon failure to pay the principal and interest upon the day appolnicd 
for such payment, a breach of the contract to pay Is committed, nnd the 
fact that the money subsequently remains unpaid docs not constitute 
successive breaches within the meaning of this Article — Mansab AH v. 
Gutab Chand, 10 All. 85. 

Successive breaches happen in those eases only in which there is s 
promise to perform periodically, such as payment of rent or of annuity; 
continuing breacTi applies only to contracts obliging one of the parties to 
adopt some given coarse of action during the continuance of the contractual 
rcl.aiIon— Raghubar v. Jaij Ra/. 34 AH 429 (431); U. N. MItra’s UmiH' 
tion, p. 304. 

Where a decree-holder does not certify a payment made to him cot 
of Court by the judgment-debtor, and applies for execution without glvlnp 
credit for Such payment, a suit by the judgment-debtor for anv dimse< 
he may have sultered by the decree-holder’s neglect to certify and by the 
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proceedings in execution, is one for breach of the Implied promise to 
certify the payment to Court and Is covemed by this Article. The filing 
of the execution petition in itself gives a cause of action, though no money 
may have been realised, and soccessive applications will give rise to 
successive breaches and fresh causes of action. If money is subsequently 
realised, that will give rise to a further breach of the covenant and a fresh 
cause of action— Copafasamt v. Nammah-ar. 36 M.LJ, 176, 48 I.C. 810. 


479. Conlinuing breach Where the lessor fails to give 
delivery of possession of a portion of tfie land demised to the lessee on 
account of the obstruction by a person claiming under a paramount title, 
the breach, whether it be considered as a breach of a covenant to deliver 
possession or of a covenant for quiet en{oyment, occurs once for all on 
the date of failure to deliver possession, and is not continuing but com- 
plete and flnai ; consequently, the period of limitation for a suit by the 
lessee for damages for breach of the covenant commences to run fromv 
the date of such failure and not from the close of the term of the lease — 
Secrefary of State v. Pemmaraiu, 40 Mad. 910 (919), 30 M L.J. 575, 35' 
I.C. 254. 


Specific Injury .—See 
piled contract" supra. 

116. — For compensa- 

tion (or the breach 
of a contract in 
writing registered. 


8 Pat. 776 cited under "Breach of im~ 

Six When the period of' 
years. limitation would be- 
gin to run against ai 
suit brought on a 
similar contract not 
registered. 


479A. Scope : — ^The Limitation Act has drawn a broad distinction; 
between unregistered and registered instruments. The words "not 
specially provided for" which /)ccur In Article 115 do not find a place Ini 
Article 116, and the conclusion is that if the instrument is registered,. 
Article 116 will apply in spite of the fact that a special provision has been 
made in some other Article in respect of a similar instrument not 
registered. Therefore a suit to recover royalties due under a registered, 
lease is governed by Article 116 and not by Article 110 — Tricomdas v. 
Oopinalh, 44 Cal 759, 7C7 (P.C.), 44 I.A. 65. See also Ram Raehhya- 
V. Raghunath, 8 Pat. 860, A I.R. 1930 Pat. 46 (49) (suit held governed 
by Art. 116 and not by Art III); Lairftpaf v. Durga, 8 Pat. 432, A.I.R- 
1929 Pat 388 (390) (suit governed by Art. 116 and not by Art 97). 


The word ‘compensation’ in this Article need not be restricted to a- 
suit for unliquidated damages, and can be held to include a claim for a 
sum certain — Ganappa v. Hammad. 49 Bom 596, A I.R. 1925 Bom. 440; 
Tricomdas v. Goptnath, supra. The term ‘compensation’ is wider than- 
the term ‘damages’; It includes all claims whether they sound in debt or 
in damages The expression ‘compensation’ Is not ordinarily used as an 
equivalent of damages, although compensation may have to be measured: 
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ty the same rule as damages. The word is commonly used to mean 
something given or obtained as an equivalent — AM Mozaharal v. AW. 
Azimuddm. 27 C.W N. 210, 73 LC. 17, A.l.R. 1923 Cal 507. 

The word ‘compensation' not only applies to cases in which a specified 
sum of money due on a registered bond is sued for, but also applies to 
•cases where the vendee having agreed to apply a portion of the considera- 
tion-money to the payment of a previous debt due by the vendor to a 
third person, fails to make that pavment, in consequence of which the 
vendor himself has to pay his creditors and then brings a suit to recover 
the money from the vendee — Kant Racbhya v. Raghunath, 8 Pat. 860, 
Al.R 1930 Pat. 46 (50), 122 I.C 244; see also Jshri Prasad v. 
Muhammad Sami. 19 A.LJ. 81. 60 I.C 829, A.l.R. 1921 All. 133; 
Raghubar v. Jaij Rai, 34 All 429 

The word ‘contract’ In the Article means a contract ‘express or 
implied'; the words ‘express or implied’ used in Article 115 should be 
read into Article 116. It will therefore include an implied contract, eg, 
a covenant of title and quiet possession which is implied in a deed of sale 
under sec 55 (2) of the Transfer of Property Act A suit by the vendee 
for return of purchase money owing to the defect of title of the vendor 
Is governed by this Aaicle— Ca/wppa v Hammad, (supra); Hanmnt v. 
Ckandi. 51 AU 651, 27 A.LJ. 433, A 1 R 1929 All. 293 (295). 

This Article applies where the breach is committed by the defendant 
If the contract goes off on account of a breach committed by the plaintiff, 
a suit brought by him under sec. 65, Contract Act, to recover the money 
paid by him under the contract, is governed by Art. 97 and not by Art. 
H&^Anant v. Sarup. 26 A L.J 492, A I R. 1928 All 360 (363). 

480. Registered contract -—it was held in an earlier 
Madras case that the word ‘registered’ In this Article must be read as 
defined in the General Clauses Act, sec 3 (45). Under that section the 
term ‘registered’ includes documents registered under any special law, 
such as the Companies Act. Copyright Act, as well as documents regis- 
tered under the Registration Act, Therefore, a suit by a shareholder 
against a company registered under the Ccmpanics Act to recover divl- 
■dends was governed by this Article as the right to the dividends arose 
•out of the eonlracl between the shareholders and the members of the 
Company which Is embodied in jhe registered memorandum and articles 
of association— f?»po/i press and Sugar Mill Co. L4 v. Venkatarama. 
42 Mad 33 (3-f, 35). 35 M L.J. 25.1. 48 I.C. 003 But this decision 
has now been overruled by the Full Bench ease of Rama Seshayya v 
Triparasundari CoUon Press, 49 Alad. 408, 50 M.L.J. 520, 94 I.C. 515, 
A.l.R. 1926 Mad. CIS, (Full Bench Relercnce on appeal from 40 M.I..J 
503, A.l.R. 1924 Mad 721). *hcre It has been held that the relation 
between a shareholder and the company fs not a coniraclaal relation, 
and a suit by a shareholder o! a limited company for recovery of arrears 
of dividend fs a claim for a debt, and as the Umitation Act docs not 
specially provide for such »u«f, Anlcle 120 would apply. The Judges 
cl the Full Bench further remarked that the word ‘registered' fn this 
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Article should be interpreted in the ordioary sense of registration under 
the and the deposit ol the Memorandum and Articles 

of Association nth the Registrar cf Joint Stock Companies did not amount 
to registration The Bomb3> High Court his once doubted uhether the 
•word "registered" vould apply to registration of a Company under the 
Companies An and holds that a suit by an ofRcial liquidator of a company 
against a shareholder docs not fall under Art 116— .'IflitCflljI v. Sarj^par 
Mills Co . Ld 52 Bom 477. AIR 1928 Bom 252 (256). In a later 
<ase of the same High Court, however. It has been said that the word 
‘registered' tn this Article includes articles of association registered under 
the Indian Companies Act. and is not confined to registration under the 
Registration Act; but it has also been observed that a suit against the 
directors of a company does not fall under Art. 116, as it Is not strictly 
speaking a suit on a contract, because the nhote of the contract governing 
the relationship of the company and its directors is not In writing 
registered, but part only, that «hich is contained m the article of 
association An 120 appl.es to the suit— Cov/nd v. Rangnath, 32 Bom. 
L.R 232. In England, however, the relation between a company and 
its shareholders is treated as a coniractual rofjtion, and the moneys 
(e g dividends) due from a company, in pursuance of its articles of 
association, to its members to whom share'certiflcntes have been issued 
under the company’s seal, are treated as specialty debts, since the 
articles rank as a deed between the company and its members See 
Lightwood, p. 196 In India also, it has been held in an Allahabad case 
that the relation between a company and its directors is a contractual 
relation constituted by the Articles of Association : See 47 AH. 699 
<ited to Note 317 under Art. 36. 

A suit instituted not by a shareholder but by a purchaser in Court 
auction of the shares of a company, to recover the arrears of dividends 
in respect of those shares, is governed by Article 120, and not by Article 
llt—Ramaseshayya v. Tripurasundari Cotton Press, supra. 

481. Suit on registered bond A suit Is none the less a 
suit for compensation for breach of contract In writing registered, within 
the meaning of this Article, although it has been brought for recovery 
of a specified sum of money on a registered bond or other contract — 
Gonesh v. Madhavrav, 6 Bom. 75; Ram Narain v. Adindra. 17 C U' N 
369, 13 I C 440, 15 C.L.J. 17, Nabacoomar v. Siru Mullick, 6 Cal. 94; 
Ciri/anand v. Saila/anand, 23 Cal. 645 (663); EfAel Kerr v. Clare Ruxlort, 

4 C L.J 510; Husain v. Hafiz. 3 All 600; Khuant v. Nasiruddin. 

4 All 255; Court v. Sur/a. 3 All. 276; Magalart v. Harajan, 3 Mad 
359; Challaphroo v. Banga. 20 C.W.N. 408, 22 C.Lj. 311; Seshay^a 
V. , 4 nnamma. 10 Mad 100; Rathnasami v. Sabramanya, II Mad 56; Ran 
Buksh V. Moghar, 86 P.R. 1681; Collector of Eianah v. Bcti Maharjni. 
14 All 162; Nistanni v. Chandi. 12 C.LJ. 423, 8 IC 788; Susil v 
Gauri, 39 All. 81. 

This Article applies to a suit against an Infant on a registered bond 
Siven for necessaries, but in such a case It Is requisite that the conside 
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tion /or which the bond is ch'en should be proved, and then the bond 
becomes a registered contract which binds the infant — 5fiam Charon v. 
Choudhury Dcb}a. 21 Cal. 873. 

462. Suit on inslalment bond • — ^This Article Is applicable 
to a suit on a rcRisfered Instalmcni bond, notwithstanding the express 
provisions of Art. 74 The present Article is intended to apply to all 
contracts In writing rcglsteted, whether there is or is not an express 
provision in this Act for similar contracts not registered— D/n Day>il v. 
Opyal. 18 Cal 500, Rap Narayana v. Gopi, II C.W.N. D03. 

483. Suit on personal covenant in mortgage :-*ThIs 
Article, and not Article 133, applies to a suit by a mortgagee against the 
mortgagor to recover money on the basis of the personal coi’cnanl 
m the mortgage, and time runs from the date when the money becomes 
due under the mortgage— ffughubar s’. Lachmin, 5 All. 461 (463); 
Kameshtt-ar v. Rai human. 30 Cai. 70 (S4) (P.C.){ Miller v. RangJ- 
natli, 13 Cai 359 Raihnasamt v. Subromanya, 11 M.id. 56 (59); 
Rjhntal v. Abdul. 34 Cal 673 (6751. Ram hiara)an v, hfand Kumar, 25 

0. C 161. Ram Naram v Adindra. 17 C W’.N. 309, 13 l.C. 440} DMar 
V Chhaganlal. 33 Qom. 177 (181), Rafnasabapatfil v. DaivJslsAmonl. 
52 Mad 105 (FD.). 56 At L.J 10. A.l.R. JO-'O Mad. 53 (5S, 59), 119 
1C 8l7, ChengJlJmma v Weraraghavj. 55 M L.j. 500, A.l.R. 1928 
Mid 1131 (1130). 114 1C 340, Kishen v. Raebunatb, 51 All. 473. 
A.l.R 1939 All. 139 (141), 110 l.C 4S8, Koloo v. SundarebJi. 05 l.C. 
707, AIR. (930 Nag. 449, Jai Indra v. Khairali, 4 Luck. 107, 113 

1. C 4b9. 5 O.M’.N. 830. AIR. 1P3S Oudh 405 (468); Sfieo Dass v. 
A'ufl; Behan, 5 O.Vt'.N. 1138. 114 l.C. 813; Sunt/ Baksh v. Munnoo. 
6 0 VC' N 974; Thammaa v. Dalehand, 9 O.L.J. 171, A.l.R, 1023 Oudh 
1 13 In a recent Privy Council case It has been held that the suit 
Is governed by Article GO~Ganesh Lai v. Khclramohan, 5 Pal- 585 
(P.C). 53 I.A 134. 31 C.Vt’.N. 35. A.l.R. 1920 P.C 50. 05 l.C. 839. 
Rut. as pointed out by the Indian High Courts, It Is not clear whether 
the mortgage In that c.n«e «as validly and properly registered; and it 
uas unnecesrary for the Judicial Committee to decide uhethef the 3 j-ears' 
rule (Art 00) or six years' rule (Art. llO) applied, ns In either case the 
suit «.is barred, having been brought 10 years after the due date of the 
mortgage. See Ralnasabapalhl v. Oah'asit^amoni and Chengalamma v. 
IVerufflg^jm. supra In Ijtlatai v, Karan, C fkim. 719 (HB) (over- 
ruling Peslonji V. /IWuf Rjhiman, 5 Bom 46.1) It uas held that a suit 
for a simple mone) decree on a mortgage uas governed by Article 133. 
But this Bombay Full Bench case must be deemed to have been overruled 
by the Privy Council ca«c of Randln v. Kalla, 7 All. 503 (n uhieh ihdr 
Lordships hive laid doun that Article 133 applies only to suits brought 
fi r money charged upon Immoveable propeny for the purpose of recovering 
It i»';t of the property »« charged. 

In IhU Privy Council cue |7 All 503. at p. 505) the Judlfi»f 
Committee had made art Inadvertent remirl. that a suit for recovery ef 
money perionilly Irom the mortgagrr (under a registered mortgageV 
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must be brought uithin (he same period of limitation as a suit on a bond 
for money, vii Iftrcc years This ruling cannot be supported, "and 
from the fact that no cases are referred to In the ludgment, it would 
appear that none «ere cued in the argument, and that the Privy Council 
consequently were not aware of the current of decisions In India" — 
Starling. 5th Ed, p. 363 In the Bombay case of OinlJr v. Chhasanlal, 
38 Bom. 177 (181), Shah J observes: "With regard to the observations 
of Ramain v Kalla. 1 may say that having regard to the facts of that 
case the only point which arose for decision was whether for the purposes 
of personal liability the period of 12 years under Art. 132 applied to 
the case. There was no point In that case as to whether the period of 
limitation would be three yeirs or six years. Therefore the observa- 
tions m the case of Ramdin v Kalka about the shorter period of three 
years being applicable were not necessary for deciding the appeal As 
the observations in the case of fCumesfitvar v Ra/ Kumari, 20 Cal. 79 
(84), 19 I.A. 234, are m consonance with the current of decisions of 
the Indian Courts and in conflict with the olctum In the case of Ramdin 
V Kflffea, 1 think it would be proper to accept the view which has found 
favour with the Indian Courts.” 

A usufructuary mortgage contained a stipulation that if the mortgagor 
tailed to deliver possession, the mortgagee might bring the mortgaged 
property to sale. Possession of the property not having been delivered, 
the mortgagee brought the mortgaged properties to sale, and as the sale 
of the property did not satisfy the mortgage-debt, he applied for a personal 
decree (under sec. 60 Transfer of Property Act) field that In order to 
find whether the application for personal decree is maintainable, the Court 
will have to see whether the suit was brought within the period of limita- 
tion prescribed by this Article. It the suit for sale of the mortgaged 
property had been brought within six years of the expiry of the term 
of the mortgage the amount sought to be recovered by the personal 
decree was legally rccoverable-^fteo Charan v. 18 All 371 (372) ; 
Jangi Singh v, Chander, 30 All. 388 (389). 

Even though a mortgage-deed contains no express personal covenant 
to pay the debt, still a personal covenant is Implied in, and is an essential 
part of, every simple mortgage ; and a suit for personal remedy against 
the mortgagor is governed by this Article— /oiigi Singh v. Chander, 30 
Ali. 388, 389 (dissenting from Sawaba v. Abaji, 11 Bom 475). 

When a mortgagee is deprived of his security, under a decree of a 
Civil Court, he Is entitled to proceed personally against the mortgagor ; 
such a suit is governed by Article 116. and limitation runs from the date 
of deprivation of the security and not from the date of the mortgage — 
Alaung Yan v. hlaang Po. 3 Rang. 60. 89 l.C. 56, A.I.R. 1925 Rang. 
223. Where the mortgagee’s remedy against the mortgagor personally is 
barred, it Is also barred against his surety or representatives— Kafoo v. 
Sunierabai. A.I.R. 1926 Nag. 449, 95 I C: 707. 

Where a registered instalment mortgage bond contained a covenant 
that in case of default in payment of an instalment the mortgagee would 
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be entitled to fake possession, and ihat If there be failure in delivering 
possession, the mortgagee vonld be entitled to recover the entire amount, 
from the person or the mortgaged property or the other property of the 
mortgagor, a suit to recover the mortgage-money personally from the 
mortgagor upon failure of she mortgagor to pay an instalment, was a suit 
for compensation for breach of contract under this Article and was in 
time if brought within 6 years from the date of the default — Colicclor 
V Damn, 30 All 400 (402). An instalment mortgage bond executed 
in 1909 provided that the mortgage amount .was fo be repaid by nine 
annual instalments, and contained a stipulation that if there was default 
in the payment of any instalment, the mortgagee would be entitled to 
demand the full amount secured by the bond. Default was made in the 
very first instalment in September 1909, and the mortgagee brought the 
present suit on 13th January 1920 (i e more than 6 years after the 
first default) to recover the money personally from the mortgagor. Held 
that the suit was not barred in respect of the instalments that fell due 
within SIX years of the date of the suit., vtz, the instalments from Sep- 
tember 1914 to 1917 The fact that the suit was not brought within 
Six years from the first default did not bar the entire claim, because it 
was lelf to the option ot the creditor to demand the entire amount on 
default of payment of an instalment, and it was not obligatory on the 
creditor to bring a suit for realisation of the entire amount as soon as 
a default was made in the payment of an Instalment — v 
Mathura, 4 Pat 820, 90 1 C 249. A I.R 1925 Pat 557. 

Other suit* on mortgage • — 

A suit by a usufructuary mortgagee for refund of the mortgage money 
on account of the mortgagor's failure to put the mortgagee in possession 
of the properly is a suit lor breach of the mortgagor’s liability to give 
possession, imposed by sec. 68 of the Transfer of Property Act, and is 
governed by this Arrlcls — Vmichaman v. Ahmed. 21 Mad. 242. 

Vt’here a mortgage-deed is executed by the father in a Mitakshara 
joint family, under circumstances that it is rot binding on the sons, the 
mortgage cannot be enforced against the mortgage-security the mortgagee 
would be entitled only to a money-decree against the sons, and the suit 
falls under this Article— 5«r;« Prasad v. Golab Chand, 27 Cal. 762 (767). 
But If it is executed under circumstances that the debt becomes binding 
on the sons, (t.c if the debt is incurred for the purposes of the family, 
and not for immoral purposes) it will be enforceable against the estate, 
and the suit will undoubtedly fall under Article l32~Maheswar v. Kishan 
Singh, 34 Cal. 184 (190). 

A suit by a mortgagor to obtain from the mortgagee the amount 
expressed in a registered mortgage-deed to have been advanced but which 
was not paid by the mortgagee, together with damages for non-payment, is 
governed by this Article and not Art. 113, because the withholding of pay- 
ment of the mortgage money by the mortgagee to the mortgagor would 
amount to a breach of contract, and the suit to recover the money is 
nothing other than a suit for compensation for damages caused by the 
breach of contract, and in the ^isence of any specific provision to the 
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contrary, time ulU run from the date of execution of the mortcace-dccd— 
Saubat v. Indar. 13 All. 200 |204) 

If a mortRage-deed Is rcRistered by a Registering Ofilcer within whose 
jurisdiction the mortRaged property is not situate, the deed will be treated 
as a simple registered money>bond; and a suit for money based upon the 
bond Will fall under this Article — Jogtnee v. Bhflop, 29 Cal. 654 (663). 

483A. Interest after due date Where there was no 
stipulation in a moriRagc-decd to pay interest after the day 6xcd for the 
repayment of the moriRage-money it was held by the High Courts in 
India that the mortgagee could not claim interest after the time fixed for 
repayment of the mortgage-money, but could claim only damages In 
lieu of interest as long as the mortgage-money remained unpaid after 
the due date, that the damages were not a charge on the mortgaged 
property under article 132, and that a suit (or the recovery of such 
damages fell under article 116 and must be brought within six years from 
the due date of the mortgage — Bhagwant v Daryao. 11 All 416 (420); 
Harindra v. Khadim Hossein. 17 All. 581 (587); Cudrt Koer v. Bftaba- 
neshwart. 19 Cal. 19 (25), Colam Abbas v Mahomed Jaffer. 19 Cal 23 
(Note) , flodt Bibf V. Sami PilLti, 18 Mad. 257 ( 262) . Thayar v. Laksiml, 
18 Mad. 331 (334); )lfjnsat» AU v. Gvkb Cband. '0 All. 85 A Full 
Bench of the Calcutta High Court has laid down that though a mortgage 
bond contains no stipulation for payment of interest after the due date, 
the mortgagee is entitled to interest tor six years That is, the Court 
awarded interest (and not merely damages) but held that the claim (or 
Interest was governed by Arc U€ — Aloti Singh v Ramohari, 24 Cal 699 
(703) (F.B.) 

But the question has been settled by the Privy Council in the case 
of Mathura Das v Raja Nanndar. 19 All 39. 50 (P C ), 23 I A 138, (on 
appeal from 17 AU 581) where their Lordships held that even though 
the mortgage-deed did not expressly stipulate for payment of interest after 
due date, the mortgagee was entitled to claim post-diem interest as interest 
(and not merely damages] and that the claim for such interest was not 
governed by Article 116 (but by Art 132) In this case the mortgage was 
dated 17th February 1880, and the mortgage-money was payable with 
a certain rate of interest 'within a year ' The mortgagee sued on his 
mortgage in June 1890 Their Lordships held that the mortgagee should 
be granted the usual mortgage-decree for the principal with interest up 
to the date of the decree The Calcutta High Court has also held in 
another case that although there is no stipulation for payment of interest 
after the due date of the mortgage, the Court is entitled to allow interest 
at reasonable rate after the due date, under the provisions of the Interest 
Act, until the final order for sale And this interest is to be recovered 
from the property in the same way as the mortgage-money — Bikrampt v. 
Durga Dayal, 21 Cal 274 (278) That is. Art 132 would apply to the 
claim /or interest. 

A mortgage-bond stipulated that interest at a certain rate should be 
paid annually and there were no words limning. this liability to the time 
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fixed lor the payment of the prindpal; it appeared Irom the evidence that 
interest had been paid for several )*ears after the doe date; it was held 
that the interest was a charge on the property, and that the claim lor 
interest fell under Art. 132 — VUhoba v. Vigneshn-ar, 22 Bom. 107 (110, 
HI). 

484. Breach of covenant of title and quiet possession : 

—Where the vendor sold under a registered sale-deed a property of 
which he was not in possession, and even afterwards failed to secure 
possession to the purchaser owing to his (vendor's) defect of title, field 
that a covenant of title and quiet possession being implied in every 
transaction of sale, under pec. 55 (2) of the Transfer of Property Act, 
the failure to give possession to the purchaser must be regarded as a 
breach of contract in writing registered, and a suit by the purchaser for 
refund of his purchase-money would be governed by this Article (and 
not by Art. 97 ) — Knshnan v Kantian. 21 Mad. 8 ; Canappa v, Hammad, 
49 Bom 596, A.l R. 1925 Bom. 440, 69 l.C. 59. See also Aruaachah 
V f?amosami. 38 Mad. 1171, Kastan Naicken v. Venkatasabba, i M.L.J. 
162, Narayana v. Pedda Rama. 1 M L.J. 479; Plrbhu v. Waiirbai. 11 
NLR 186, 31 l.C. 877. Chidambaram v. Sivothasamy. 15 M.L.J. 396; 
Ramdhan v Pursholtam. 22 N.L.R 49. A.l.R. 1926 Nag. 109; MaHon 
Mai v. Budhumat, 45 Bom 955 (960) . Sigpmam v filanibadra, 49 M.L.J. 
668. A I R 1926 Aiad 255. 91 I C 514 See also Note 436 under Art. 
97 A suit for refund of purchase money which is in substance a suit 
based on a registered document and can be regarded as a suit for breach 
of a contract (c g. Implied contract under sec 55, Transfer of Property 
Act), ts governed by Art. 116. and if Art. 116 does apply, then it Is 
quite immaterial to consider whether the case falls under some other 
Article leg. Art. dl)-~Lakhpat v. Darga. 8 Pat. 432, A.l R. 1929 Pat. 
338 (390), 117 l.C. 654 (following Tricamdas v. Copinath Jin, 44 Cal. 
759 P C ) Where a sale-deed contained an express cotenant that in 
the event of the purchaser losing part of the property sold owing to 
defect of title of the vendor or to any other cause, he would be entitled 
to a refund of the proportionate part of the purchase-money; a suit for 
such refund upon failure to get possession of a part of the property was 
governed by Art 116 and not by Art. 97— Afu/ Kunwar v. Chattar Singh, 
30 All 402. Similarly where a sale-deed set out that the property 
was unencumbered, and there was a covenant that if the purchaser was 
dispossessed of any part of the property, he would get a refund of a 
proportionate part of the purchase-money, a suit for such refund upon 
Ms being dispossessed of a part of the property by a prior incumbfaticer 
fell under this Article and not Art 97, and must be brought within six 
years from the dale of dispossession— Rom Jaggi v Kauleshar, 30 All. 405 
(Note) A registered deed of sale executed in 1905 recited ; “If there 
is any dispute in respect of the property by relations and others, we 
(vendors) shall settle them at our own expense and we shall be bound 
to carry out this sale without obstruction.’* The son of one of the 
vendors sued to set aside the sale as regards the share of his father, 
and obtained a decree in 19J3 for possession of that share. Thereeltef a. 
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•suit was brought by the vendee in I9!7 for recovery of the part of the 
purchase-money corresponding to the share of the property lost to him. 
Held that the suit was one for compensation for breach of covenant of 
title and v,as governed not by Article 97 but by Article 116; the period 
of limitatioo ran from the date when the covenant was broken (the date 
of the decree of 1913 or the date of dispossession In pursuance of that 
decree) and the suit was not barred— Sisffa 5uf>bi}y)ii v. Pacha Pitebanna, 
43 M.L J. 64, 63 l.C. 190, A.l R 1923 Mad. 28. In an Allahabad case, 
the learned Judges followed the Privy Council decision of Hanuman 
V. Hanuman. 19 Cal. 123 (P.C) and applied Article 97 instead of Article 
116— Kundan v. Bisheshar, 60 All. 95. AIR. 1927 All 734, 103 l.C. 
166 But this ruling has been disapproved of in a recent case of the 
same High Court, Hanrvanl v. Cfiandi, 51 All. 651, 27 A.L.J. 433, 119 
1 C. 243, A.l R. 1929 All 293 (295). 

The defendant as the Karnavan of a tarwad executed for considera- 
tion an ekrar granting a license to the plaintiff for cutting trees in a forest 
belonging to the tarwad. In a subsequent suit it was decided that the 
ekrar was not binding on the tarwad and the plaintiff was restrained from 
cutting trees. The plaintiff thereupon sued to recover the money 
advanced under the ekrar. Held that as the license was neither a sale 
nor a lease of Immoveable property within the definition of those terms 
under the Transfer of Property Act, a covenant for title and quiet enjoy- 
ment could not be Implied under sec. 55 (2) or section 108 (e) of that 
Act, and consequently the suit could not be treated as one for compen- 
sation for breach of a registered contract under section 116, but that the 
suit fell under Article 62 or ffl—MommikutU v Puzhakkal, 29 Mad. 353 
<357, 358). 

Where a registered deed of sale contained a covenant that if the 
land actually conveyed proved to be less than the land purported to be 
conveyed, or If the profits of the property proved to be below a certain 
amount seated in the deed of sale, (he seller would refund a proportionate 
amount of the purchase-money, a suit for such refund was heid to fail 
under this Article and not under Art 65 — Ktshen Lei v Rmlock. 3 All 
712; Amanat v. Ajudhia, 18 All 160 

485. Suit for unpaid consideration '—Where under a 
registered sale-deed, the vendee agrees to pay, out of the consideration- 
money, a debt due by the vendor lo h«s (vendor’s) creditor, but the 
vendee not having made the payment, (he s-endor himself pays his 
creditor, and then brings a suit (o recover the amount from the vendee, 
held that the suit falls under Article 116— Ram Rachhya v Raghunath. 
8 Pat 860, A.I.R. 1930 Pat 46 (50). Where a subsequent mortgagee 
having agreed with the mortgagor to apply a portion of the consideration 
money towards payment of a prior mortgage fails to do so, in conse- 
quence of which the prior mortgagee brings a suit for sale and the 
mortgagor has to pay the amount to avert the sale, held that a suit by 
the mortgagor to recover the amount from the subsequent mortgagee 
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falls under this Article — lihri Prasad v Md Sami, 19 A.L.J. 81, '60 
IC. 829, A I.R. 1922 All 133 Where the vendees covenanted with 
the vendors to pay a portion of the consideration-money to the mortgagee 
of the vendors, but they did not pay in accordance with the covenant, 
m consequence of which the mortgagee sued the vendors upon his mort- 
gage and obtained a decree, but the vendors however did not pay any 
money under the decree, and then they brought a suit against the vendees 
for compensation for breach of the covenant, held that the suit was 
maintainable and it was not necessary that the vendors should have 
suffered any loss (t e , should have paid any money under the decree) 
before they could bring their suit, that the suit was governed by this 
Article.— Raghubar v. /oil Raf, 34 'All 429 (431), As to the starting 
point of limitation for such suits, see these cases cited in Note 490 below. 

But if the vendor frames his suit as one for “enforcement of his 
lien" on the property for his unpaid purchase-money, in accordance with 
the provisions of sec 55 (4) (b) of the Transfer of Property Act, the 
suit falls under Article 132 and not under An 116. and time runs from 
the date of the sa!e-deed-~-ff<tf/a v ffam Das, 26 A.L J. 53, A.l.R 1929 
All 121 (122), 107 l.C 679. 

486. Suit on breach of covenant in eschan^e>deed 
—Where a registered exchange-deed contained a covenant to indemnify, 
in case of either party being deprived of the property acquired by 
exchange, the case was governed by Article 63 read with Article 116, 
and a suit brought by the plaintiff within six years from the date of his 
being deprived of some of the lands, was within time-^rfnfvtfsd v. 
Rangasaml, 31 Mad. 452 

487. Suit on breach of covenant in lease :*"A suit 
to recover damages for breach of covenant of a lease (declared by the 
provision of sec. 108, Transfer of Property Act), the terms of which 
were embodied in a registered paltah, is governed by this Article — Girish 
V Kunjo, 35 Cal. 683 (687); Nabm Chandra v. Munshi Mandat, 6 Pat, 
606, 101 I C 707, A I.R 1927 Pat 248. 

A suit for damages by the lessee against the lessor for failure ott 
the part of the latter to put the former in possession of the leasecf 
premises, the lease being registered, is governed by Art. 116 — Zamitidar 
of Viziana^ram v. Behara, 25 Mad. 587 (596) ; Obedur Rahman V- 
Darbari, 7 Lah 423, A.I R. J927 Lah. I, 98 l.C 584, 27 P L R 663 

488. Other suits : — 

Suit for rent under re^tered kabuUat .—See Note 467 under Art. 110- 

Sait for rent under repstered kabulnt under Bengal Tenancy Act — 
See Note 468 under Art. 110 

Suit against agent under registered contract : — See Note 413 under 
Article 89. 

Suit on registered ekrar : — suit upon a registered ekrar executed 
by the priest of an idol, for recovery of arrears of maintenance is governed 
by this Anide — GMjanund v. Sailafanand, 23 Cal 645. 
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Suil based on registered arvardi — ^The word ‘contract’ In this Article 
does not Include an auard. Consequently a suit to recover money payable 
under an award does not fall under Article 116, but under Art. 120 — 
Sam/imaf v ToIomflJ. 6 SL.R. 148, 19 l.C. 376 (377). See also Sukho 
Btbi V. Ram Sakh, 5 All 263 and ffaghubur v. Madan, 16 All. 3, where 
the award was registered, but Art. 116 was not applied. 

Suit on deed of release : — A suit for recovery of certain moveable 
property (books) under a registered deed of release, executed by the 
defendant in favour of the plalntiH, in which the defendant acknowledged 
the books to belong to the plaintiff, fell under this Article— ffama Nalh 
V. Afohesh. 9 C.W.N. 679. 

Suit for account against partner : — A suit for account by one partner 
against another after dissolution of partnership is governed by Art. 106 
and not by this Article, even though the deed of partnership is registered — 
Valravan v Ponnayya, 22 Mad. t4. This Article cannot be stretched to 
cover every case in which the plalntiR's claim may in its origin be referred 
to a contractual relation which Is expressed In a registered agreement— 
Ibid. 

Suit on account slated Where a registered partnership contract 
binds the parties to pay the loss according to their respective shares, a 
suit to recover the defendant’s share of the loss, on a settlement of 
accounts between the plaintiff and the defendants, is not governed by 
Article 64 (nor by Art. 106) but by Article 116— ffanga Reddi v. Chinna 
Reddl. 14 Mad. 465. 

Suit by surety . — Where the surety Is liable under s registered con 
tract, the limitation Is six years under Article 116 — Laloo Singh v 
Sanderabai, A I R. 1926 Nag 449. 95 I C 707 

489. Contract signed by one party ■ — A contract (lease) 
which has been registered. Is to be treated as a contract in writing 
registered, notwithstanding that It bears the signature of only one of the 
parties (viz. the tenant only). There Is no statutory provision requiring 
the signature of both parties— Ginsft v. Kanfa, 35 Cal. 633 (688) ; Amba- 
lavana v. Vaguran, 19 Mad 52, Kotappa v Vallur Zamindar, 25 Mad. 
50; Zamindar of Viiianagram v. Behara, 25 Mad 587; Chellaphroo v 
Banga Bebari, 20 C.W.N. 408, 31 I C 394; Parbati v. Sarup, 50 All 
661, A.I.R. 1928 All 313 (315), 109 l.C. 409. The Bombay High Court 
holds contra in ,4pfl/i v. Nilkantha, 3 Bom.L R. 667 Under sec 107 of 
the Transfer of Property Act (as amended la 1929), if a registered tease 
is contained in two instruments, each such Instrument must be executed 
by both the lessor and the lessee 

490. Limilalion •“Limitation runs from the date when the 
contract is broken, or when there are successive breaches, from the 
date when the breach In respect of which the suit is mstirufed occurs, 
or when the breach is continuing, from the date when it ceases— Rj/ri 
Narain v. Adindra, 17 C.W.N. 369, 13 I C. 440, 15 C.L.J 17. upon 
failure to pay the money due on a bond, there is but one breach of the 
contract, viz. the non-payment on the date agreed upon; and there Is no 

L. 30 
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question of continuing or successive breaches during the time the money 
remains unpaid— Bhflgu-nnf v. Daryao. 11 All. 416 (423); Mansab v. 
Gulab, 10 All. 85; Golam v. Mahomed, 19 Cal. 23 (Note); Gudri v 
Bhubaneswari, 19 Cal. 19 (25). See also 34 All. 429 cited in Note 478 
under Art. 115 

A sale-deed was executed in favour of the plaintiffs in 190i purport- 
ing to convey the property free from incumbrances and containing a core- 
nant that should any excess sum be charged against the purchasers, the 
other properties of the vendor would be liable for the same together with 
interest and costs. At the time of the sale there was a prior simple 
mortgage existing on the property, and the mortgagee brought a suit for 
sale in 1912 which was decreed In 1914. But before sale, the plaintiffs 
paid off the decrees m May 1915, and in July 1915 brought the present 
suit for recovery of the amount which they had paid on account of the 
mortgage together with interest li was held that the suit was not barred, 
as the cause of action arose on the date on which the plaintiffs suffered 
actual loss (May 1915) by reason of being compelled to pay off the decree 
on the prior mortgage — Ram Dalan v. Hardn'ori, 40 All. 605 (609), 

A mortgage was executed in 1899 aod part of the consideration money 
was left with the mortgagee to pay off a prior mortgage. It being agreed 
that any interest which might accrue on this sum in future would be 
entirely upon his shoulders The mortgagee neglected to pay, in con- 
sequence of which the prior mortgagee sued and brought the mortgaged 
property to sale in 1912, and to avert that sale the mortgagor paid off 
the amount, and then brought the present suit in 1916 to recover 
damages from the mortgagee. Held that in as much as the mortgagee had 
undertaken all responsibility for further Interest and could therefore pay 
the prior mortgage at any time, the cause of action did not accrue on 
the date of the mortgage in 1899, but arose when the mortgagor was 
actually damnified in 1912— fsAn Prasad v. Muhammad Sami, 19 A.L.J 
81, 60 1 C 829, A. 7 R. 1922 All. 133 Similarly, where the purchaser 
agreed to pay out of the purchase-money a certain sum due to the vendor’s 
creditor, but no time was fixed for making the payment to the creditors, 
and the purchaser undertook all future liability for interest, and the 
purchaser not having made the payment the vendor himself had to pay 
his creditors, and the vendor brought a suit against the purchaser for 
recovery of the amount, held that time ran not from the execution of 
the sale-deed, but from the date when the vendor paid off his creditors— 
Ram Rachhya v Raghunath, 8 Pat 860, A.I.R. 1930 Pat. 46 (52), I22 
I.C. 244 

In Raghuhir v. Jaij Raj. 34 All 429 (see the facts of this case stated 
in Note 485 ante) where the plaintiffs did not suffer any loss (i.c.. did 
not pay any money under the mortgage-decree) and no time was fixed for " 
payment of the mortgage-money by (he vendees to the mortgagee of tbe 
vendors, it was held that limitation ran from the date of execution of ibe 
sale-deed. It was further held that the obtainmeot of the dewee by the 
-mortgagee against the vendors did not give them a fresh starting polnl 
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tor llmitstion. Th« Judge further remarked that even If the vendors had 
paid any money to their mortgagee under the mortgage-decree, It was 
doubtful whether that would have famished a fresh cause of action to 
them. This decision follows the English case of Battlcy v. Fculkner, 
(18201 3 B & Aid. 288, 22 R.R. 390, where U Is laid down that one 
breach of contract can only furrush one cause of action, and that any 
consequential damage arising from the breach gives no new cause of 
action 

1 1 7. — Upon a foreign Six The date of the judg- 
judgment as defined years. ment. 

in the Code of Civil 
Procedure, 1908. 

Foreign judgment . — See sec 2 (6). C. P. Code 
490A. The period of limitation tor a suit to enforce an ex parte 
decree obtained in a Native State runs from the date of the ex parte 
decree, and the plaintiff is not entitled to deduct the time during which the 
defendants were applying before the Chief Judge of that State to set 
aside the ex parte decree, for until it is in fact set aside it remains a 
Anal decree capable of being enforced. Moreover, sec. 14 does not 
apply to proceedings taken in foreign Courts— Hari Singh v. Muhammad 
Said, 8 Lah. 54, 102 I.C. 523, A.I.R. 1927 Lah 200 The right to sue 
on a foreign judgment is barred after six years from the date of the 
judgment, and the time spent in executing the decree id the foreign 
--country cannot be excluded— Hecra Monee v. Promofho, 8 W R 32 

118. — To obtain a Six When the alleged adop- 

declaration that an years. lion becomes known 
alleged adoption is to the plaintiff, 

invalid, or never, in 

fact, took place. 

490B. “Invalid” In some earlier Punjab cases it was held 
that a distinction should be drawn between a case where an adoption 
is wholly unauthorised and is therefore an ahsoiufe nuHify . Incapable of 
creating any jural relation between the adopter and the adoptee, and a 
case where the act is done with authority but in an improper exercise 
of that authority and It Is in the latter sense that the word ‘ .invalid’ i 
in Article 118 should be construed Therefore this Article is inapplicable I 
to a case of void adoption (as for instance where the widow adopted | 
without any authority from her husband) — Karam Dad v Nathu, 86 
P.R. 1905 (F.B ) ; Bhagat Pam v Tofsi Pam. 144 P R 1892 , Muhammad 
Din v. Sardar Din, 67 P.R. 1901. These rulings were doubted in a 
later case of the same Chief Court where It was held that Article 118 
applied to every case where the validity of the adoption was the sub- 
stantial question In issue, and the fact that it «as alleged to be Invalid 
or was Inherently invalid made no difference in the matter — Md. Ntazaddm 
V. Md. Umar Khan, 1 P.R. 1907. The ruling in 86 P.R. 1905 (F.B.) ‘ 
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has also been disapproved of in Natha v. Rahaman, 44 P.R. I91L 

11 I.C. II. 

491. Suit for possession : — 

Under the Act of 1871 Ariide 129 of the Act IX of 1871, which 
corresponds to the present Article, ran thus: “Suit to.. .set aside an 
adoption — Twelve years — The date of the adoption or (at the option of 
the plaintiff) the date of the death of the adoptive father.’’ The question 
arose whether the Article applied to a suit for possession. It was held 
by the Privy Council that where the plaintiff could not succeed without 
displacing an apparent adoption by virtue of which the opposite party 
was in possession, a suit by the plaintiff for possession fell under that 
Article. The expression ‘set aside an adoption’ in Article 129 applied 
indiscriminately to suits for possession and to suits of a declaratory nature, 
and it did not denote solely a suit of the latter description — Jagadamba 
V. Dakhina Afohan, 13 Cal. 308 (P.C.); Mohcsh v. Tarack, 20 Cal. 487 
(P.C ). It should be noted in this connection that the Privy Council case 
of Rai Bahadoor v. Achumbit. 6 C.L.R. 12 (in which it was held that 
Article 129 of the Act of 1871 did not apply to a suit for possession, and 
which gave rise to a good deal of misconception in Indian Courts) war 
not a suit to set aside an adoption but was a suit brought by a rever- 
sioner for possession and for cancellation of a deed which purported to 
give an absolute Interest to the widow, and the defendant in the suit 
claimed under an adoption which was one to the widow herself and not 
to her husband, the Privy Council held that the adoption being void, 
the plaintiff was entitled to claim possession, ignoring the adoption 
These decisions under the old law should not be accepted as of any 
authority under the present Act. 

Article 129 of Act IX of 1871 applied to all suits in which the plaintiff 
could not succeed without displacing an apparent adoption by virtue 
of which the defendant was in possession. That Article prescribed 

12 years as the period of time within which a suit to establish of set 
aside an adoption might be brought, and that such period of twelve 
years should begin to run from the date of adoption, or (at the option 
of the plaintiff) from the date of the adoptive father’s death Therefore, 
where no suit was brought by the reversioners to set aside an adoption 
made by a Hindu widow, within 12 years from the date of adoption, the 
reversioners were not entitled to bring any further suit after the widow’s 
death to recover the property from the defendants who were In posses- 
sion by virtue of the adoption, because Act IX of 1871 did not give to 
a reversioner whose right to sue for possession accrued upon fhe^death 
of a Hindu widow, any further time than the 12 years given by 
Article 129 to any plaintiff. Although under Article 141 of the Act 
of 1877 the reversioner might bring a suit for possession within 12 years 
from the death of the widow, still If the period of limitation prescribed 
by the Act of 1871 had already expired before the Act of 1877 came 
Into force, It could not be revived by the latter Act — VaithiaUnga v. 
Srirangalh. 48 Mad. 883 (P.C.), 49 MLJ. 769, 30 C.W.N. 313, 92 I C- 
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present Act. 

Under the Acts of 1877 and 1908 : — It will be seen that the language 
of the Article under the present Act (which Is the same as in the Act of 
1877) Is entirely different from the language of the Article in the Act 
of 1871; the period of limitation, the date from which it runs, and the 
description of the nature of the suit have all been changed , and the 
question is whether the alteration of the language denotes a change of 
law; in other words, whether the present Article will apply to a suit for 
possession. 

In a large number of cases of the several High Courts, it has been 
held that by departing from the language of Art. 129 of Act IX of 1871 
and by using a language In Art. 118 of the Act of 1877 which can only 
refer to a suit for declaration it is intended that this Article should apply 
only to suits where such bare deelarahons are sought for; it does not 
apply to a suit for possession of property, even though it may be necessary 
In such a suit to decide that a given adoption Is invahd—iVatttiu Singh 
V, Gafah 17 All. 167 (171); Basdeo v. Gopal. 8 All. 644 (646); 

Radha Dalaiya v. Rashik Lai. 45 All 1 (4) (distinguishing Chunm Lai v. 
Sita Ram. 34 All. 8) , Baikanta v. Kali Charan. 9 C.V.N. 222 (224) , Ram 
Chandra v. Ranfil. 27 Cal. 242 (254); Lafa Parbhu v. Mylne, 14 Cal 401 
(417); Valaga Mangamma v Bandlimudi, 30 Mad. ^8, Mahara/a of 
Kolhapuri v. Sundaram. 48 Mad I ; Rama Rao v Venkola. 17 M L J. 
282; Kalandavelu v. Arumugatha. 18 I C 493, Bhagabat v. Aturarf. 15 
CLJ 07, Hiralal v Bai Rawa. 21 Bom 376, Doddawa v Yellana. 46 
Bom 776 (F.B); Shah Deo Naroin v Kiisum Kuman. 5 PLJ 164, 
Surfan Singh v. Kharak Singh. 96 P.R 1608; Nalhu v Rahman, 44 
P.R, 1911, 11 rc. 11 . Wazia v Tattu. 96 P R 1893, Jhoh v Khazana. 
8 Lah. 48, A.l.R. 1926 Lah 654 This view of law has been approved 
of in Tribfiawan v. Rameswar, 28 All 727 (P C.) and Md. Umar v. 
Md. Niazaddin, 39 Cal. 418 (P C.), and has now been confirmed by 
the decision of the Judicial Committee in the recent ease of Kalyandappa 
V. C/ianbasjppj, 48 Bom. 411 (P.C), 26 Bom. L R. 509, 28 C.W.N. 
666, 22 A L J. 508, 46 M L J 598 where their Lordships have distinctly 
laid down (at pp 426, 427) that the language of Article 118 of the 
Acts of 1877 and 1908 is different from the language of Art 129 of 
the Act of 1871, that the words ‘a suit to obtain a declaration’ are terms 
of art and refer to suits under sec 42 of the Specific Relief Act toe 
a declaratory decree that an adoption is invalid or did not take place, 
and that the Article applicable to a “suit for possession of immoveabJe 
property on the death of a Hindu female Is Article 141, even if it is 
Accessary to decide in that suit whether an adoption is or is not valid 

But it has been held by some cases of the Bombay and Madras High 
Courts and the Punjab Chief Court that the altered language has made 
no difference in the lav of limitation, that the present Article applies to 
every suit for possession in which the validity of the adoption Is the sub- 
stantial question In dispute, whether such a question is raised by the 
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plaintiff in the first instance, or arises In consequence of the defendant 
setting up his own adoption as a bar to the plaintiff's success— cSrinfm 
V. Hanmant, 24 Bom. 260 F.B (ovemiling Fannyamma v. Manmna. 
21 Bom. 159); Shrinivas v. Balvanf, 37 Bom. 513, 15 Bom.L.R. 533; and 
that this Article does apply to a suit for possession of immoveable pro- 
perty where it is necessary to challenge the validity of an adoption before 
a right to such property can be established — Barot Naran v. Barot Jessang. 
25 Bom. 26; Ckanbasappa v. Kahandappa, 41 Bom. 728; Parvati v, 
Saminatha. 20 Mad. 40; Gu/ur Singh v. Puran, 71 P.R. 1901; Bhupa v. 
Nigahia, 68 P.R 1903, Canesha v. Nathu. 20 P.R. 1902; Ishar v. Partjp- 
Singh, 38 P.R. 1907, Muhammad Niazaddin v. Muhammad Umar. 1 
P R. 1907. But all these decisions are opposed to the view taken in the 
recent Privy Council case of Kalyandappa v. Chanbasappa, 48 Bom- “flU 
cited above, and are no longer of any authority. 

Where a suit by the reversioners for recovery of possession of pro- 
perty had become barred in 1874 under Article 129 ofthe Limitation Act 
of 1871, and a title to such property had been acquired by the heirs of 
the adopted son under sec 28 of that Act, It could not be affected by ihe 
provisions of the later Limitation Acts of 1877 or 1908 — Somasundarairt 
V Vaithilinga. 40 Mad. 846 (867); affirmed, 48 Mad 8S3 (P.C.). 

This Aitlcle does not apply where the adoption is made by the widow 
not to her deceased husband, but to herself Such adoption does not 
confer any title on the adopted son, and it is not necessary for the rever- 
sioner to sue for a declaration of the invalidity of such adoption. He ean 
bring a suit for possession, ignoring the adoption, and such suit does not 
fall under this Article—Lae/iman v. Kanhaiya. 22 Cal. 609 (614) (P.C.). 

Where the suit Is expressly framed as a suit to set aside an adoption 
and not as a suit for possession. Article 118 applies and not Article 141 
or 144 — Ayyadorai v, Solai Ammal, 24 Alad. 405 (408). 

Adoption challenged on the ground of forgery of anumalipaira : — See 
Harri Bhushan v Upendralal, 24 Cal. I (P.C ) cited under Art. 92. 

Suit by nalural-born son A smt brought by the natural- 
bom son (who was born 2 or 3 years after the adoption), during bis 
minority, for a declaration that the adoption made by his father is invalid, 
and for an Injunction restraining ibe defendant (adopted son) itotn 
Interfering with the enjoyment of the property belonging to the plaintiff, 
does not fall under this Article, as the injunction is the main relief 
sought for and the prayer for declaration is merely auxiliary. Moreover, 
under Article 118, the period of limitation runs from the time when 
the alleged adoption becomes known to the plaintiff, but in this case 
the plaintiff, being a minor, could not be fixed with the knowledge 
of the adoption from the date of his birth. Hence this Article cannot 
apply during his minority— 5«dda Reddi v. Deva [ayarami. 51 M.L J- 557, 
A.I.R. 1926 Mad. UZ3, S8 I.C. 435. 

. 492. Limitation ’ — ^The cause of action arises from the date on 

which the adoption became known to the plaintiff, and not from the date 
of the death of the adoptive father — Ram Chandra v. Narayan, 27 Bom. 
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614; Shnnivjs v. Baffanl. 37 Bom. 513; Ganga Sohai v. Lckhraj, 0 AH. 
253 ( 269). Where the fact that s claim «as being made on the basis 
of an alleged adoption was known lo the plaintiff more than six years 
before the suit was instituted, and he himself had attained majority nearly 
nine years before the suit was commenced, held that it was barred under 
this Article— Lola Jagmohan v DeoW/uindjn. 32 CW.N. 153 (P.C), 
A.I.R. 1927 P.C. 229, 29 Bom L R. 1386. 4 O W N. 832, 53 M.L J 
301, 106 I.C. 483. Limitation runs when the adoption becomes known 
to the plaintiff, and the defendant should prove clearly that the suit is 
barred by reason of the plaintiff having knowledge of the adoption more 
than SIX years before the date of institution of the suit The fact that 
the adoption deed was registered does not lead to the presumption that 
the plaintiff must have had knowledge of the adoption from the date of 
registration of the adoption deed, as registration is not tantamount to 
notice, and the plaintiff cannot be expected to go on searching the 
register from time to time to see whether any registered deed affecting 
his rights has been executed— Colam Muhammad v Mirza, 5 Lah 368, 
A I.R. 1925 Lah 25, 84 I C. 174 

Where the plaintiff executed a deed of adoption in which he declared 
that he had adopted a certain boy. and afterwards he brought a suit for 
a declaration that the adoption deed was void and that the adoption had 
in fact never taken place, the period of limitation for the suit ran from 
the date of the adoption deed— Udif Narain v Randhir. 45 All 169 (176), 
69 I.C. 971, A I.R 1923 All 58. 

Where the reversioners of a deceased Hindu allow a suit fur a declara- 
tion of the Invalidity of an adoption to become barred by time under this 
Article, they are not entitled to sue for a declaration that a subsequent 
gift to the adopted son is not binding upon them, because that gift does 
not give them a fresh cause of action, m that it does not involve any 
further denial of the rights of the reversioners than was involved in 
setting up the adoption in the first place— Khushal Singh v Kanda. 
5 Lah L.J 63, 56 I C 931, AIR 1921 Lah 389 See also Semfxr 
Parayan v. Moral. 52 M L J 711, AIR 1927 Mad 674, 102 1 C 885, 
where a contrary view has been taken, under the peculiar circumstances 
of the case 

Quaere .—In case of an adoption by a widow, if the nearest rever- 
sioner dies before the expiry of the period of limitation (6 years) for 
a suit to set aside the adaption, and the next reversioner, who was a 
minor at the date of adoption, brings a suit to sei aside the adoption 
within three ^ears after attaining majority (sec 8), is the suit barred 
by limitation’ This question was referred to a Full Bench, but not 
decided, as the decision was unnecessary in view of the fact that the 
adoption was found to be valid— ^nnapurRjmms v Appayya. 52 Mad. 
620 (F B ). 56 M L J 760, 119 I C 389. A I R 1929 Mad 577. 

493. Effect of limitation — When an adoption is made by 
a Hindu widow uithout authority, it is the duty of the Immediate rever- 
sioner to bring a suit for declaration within the period prescribed by 
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this Article ; and if the immediate reversioner Jails to bring a suit •withift 
that period, the remote reversioner will also be baned^Ayyadorai v. 
Solai Ammal, 24 Mad. 405 {407); CWruvoia v. Cftiruvola. 29 Mad, 390, 
393, 411 (F.B.); Venkalasivayya v. Polepeddi Adenna, 44 Mad. 218, 
39 M L J. 621. A.l.R. 192$ Mad 380, 60 l.C. 08 There is 3 distinc- 
tion between a suit to set aside an alienation and a suit to set aside 
an adoption In suits to set aside alienations by a qualified owner, the 
immediate reversioner cannot be held to represent the remote rever- 
sioners , but in suits to set aside an adoption, the Immediate reversioner 
ought on principle to be held to represent the remote reversioner, so 
that if the immediate reversioner is barred, the remote reversioner is 
likewise barred. The right of each and every reversioner to set aside the 
adoption cannot be viewed as altogether personal to him — Cliiruvolu v. 
Chiruvolu, 29 Mad 390 {393, 411) f.B. The word 'plaintiff* in col 3 
includes a person from or through whom the plaintiff derives his right 
to sue; therefore, if the nearest reversioner (e.g, daughter) is barred, 
a remote reversioner (eg. daughter's son) claiming through the nearest 
reversioner is also barnd—Ayyadorai v. Solai Ammat, (supra) The 
Privy Council has also laid down in Venkatanarayana v. Subbamiml, 
38 Mad. 406, 42 1 A. 125. that a suit by a presumptive reversioner for a 
declaration that an adoption is invalid Is one brought in a representative 
capacity on behalf of alt the reversioners. 

If ihe suit for a declaration that the adoption is invalid is barred by 
time, the plaintiff cannot elude the operation of Art. 118 by suing for 
a declaration that a gift made by the adoptive female in favour of the 
adopted son should not bind the plaintiff— Bhoop Singh v. Bamji, 31 P.L ft. 
222, 121 l.C. 296, A.L ft 1930 Lah. 438 (439). 

But lapse of time does not operate to give validity to an invalid adop- 
tion, and if no suit is brought by the reversionary heir within six years 
to obtain a declaration that the adoption is invalid, the possession by the 
alleged adopted son for more than 12 years during the lifetime of the 
widow will not be adverse to the reversioner, who therefore will not be 
prevented from bringing a suit for possession under Arts 140 and 14I 
within twelve years from Ihe date when the widow dies or when ths 
estate falls into possession. The adoption by the widow does not impose 
upon the reversioner the necessity of filing a suit to have It declared 
invalid during the lifetime of the widow, under pain of losing the 
inheritance upon the widow’s death— ffari Lai v. Bai Rewa, 21 Bom. 
376 (379); Basdeo v. Gopol, 8 All. 644 (646). Nathu Singh v. Cuiati. 

17 All 167 (171); Lain Parbbu v. Mylne. 14 Cal. 401 (417); Muhammad 
Umar v. Muhammad Niazuddin, 39 Cal. 418 (432) (P.C.) ; Kal^aadappa 
V. Chanbasappa, 43 Bom. 411 (426), P.C. ; Bhagwat v. Murari. 15 
C.W.N 524, 7 l.C 427, 15 C.LJ. 97, Bapayya V. Akamma, 36 I C 
355 (Mad.) ; Rangan v, Mahhah. 55 P.R. 1897. 

i 19. — To obtain a de- Six When the rights of the 
claralion that an years, adopted son, as such, 
adoption is valid. are interfered with. 
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494. Suit for declaration, not for potteidon t— ' 
This Article, liVe the rrerious one, appl'^* 

declaration as to the validity of an adoption. It does not apply to a suit 
for possession, even thouRh the plaintift may have to establish the validity 
cl the adoption as the basis of his claim to possession— /o^jnnaf/i v. 
Runja. 25 Cal. 354 (350) . Cfiamfanw v. Salllg. 20 All. 40 (48) , LaU v. 
MorUdhar, 24 All 105, Podaitrav v. Ramrav, 13 Bom ICO (165); Arlan 
Singh V LocUhman Singh, 8l P.R 1014 (F B ), 25 IC 429 (ovcrrulinR 
Rant Narain v. Maharai Naram, 3 P R 1004) . Ratnasami v. Akitand- 
ammal, 26 Mad 291 (per Bhashyam Ayyanficr J ) 

But It has been held in a Madras case that where a plaintiff cannot 
obtain a decree for possession without a decision that an adoption is 
valid, the suit for possession is eovemed by Art tlO — Wfllnnriflsar/ v. 
/tkifandammol. 26 Mad 291, {per Moore and Benson ] ] ; Bhashyam 
Ayyanger 1 dissenting). 

A suit by an adopted son tor a declaration that a decree which was 
passed on the basis that there was no adoption is not binding on him, Is 
virtually a suit for a declaration that his adoption Is valid, under this 
Article, because the plaintiff cannot get the declaration he asks for, 
without establishing the validity of his adoption. The suit cannot be 
treated as one for possession governed by the 12 years’ rule— Bftarma v 
fialoram, 43 Bom. 63 (65). 

495. Faclum and vaUdity of adoption This Article 
applies to all suits, In which either the (actum or the validity of the 
adoption is denied; and (he plaintiff will have to prove the factum as 
well as the validity of the adoption, le.. he must show, not only that 
the adoption in fact took place, but also that the adoption is valid — 
Laxmana v. Ramapa, 32 Bom 7 (dissenting from Ningava v Ramappa, 
28 Bom 04, and S/iivram v. Krisftnabai. 31 Bom 60, in which It was 
hold that this Article was restricted to suits in which the question was 
not as to the factum but as to the validity of the adoption). “Unlike 
Art. 118, Art. 110 does not separately provide lor a suit to obtain a 
declaration that an adoption m fact took place, for the simple reason 
that the mere factum of adoption will not entitle one to a legal character 
unless the adoption is also valid A plaintiff therefore will have to 
sue for a declaration that his adoption is valid, whether the factum itself 
is denied by the defendant or the factum is admitted but the validity 
is challenged.’’ — Per Bhashyam Ayyanger 3 m Ratrwmasari v Akilancfa- 
ommol, 26 Mad 291 

496. Interference —The interference mentioned in the 
third column of this Article is an interference which must amount to 
an absolute denial of the status of adoption, and an unconditional exclusion 
from the enjoyment of rights In vinue of that status. This Anicle can 
“have no application where the interference was of no greater effect than 
that of merely postponing the right of the adopted son to succeed to 
ihe property of his adoptive father — Ningax-a v. Ramappj, 28 Bom. 04 
<101) . Jifflung Cyi V. Afaung Cafng, 1 Rang. 186, 74 I C. 970, 
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The I'nterlerence need not necessarily be in relation to the very pro- 
perty sought to be recovered In tfie suit ; an interfemce in relation to 
properly other than that sued lor would set time running— AftiYandammal 
V Ralnamasari, 13 M.L.j 145. 

The interference contemplated by this Article is an interference 
caused by the defendant m the suit, and not an interference by some 
third party who was in no way connected with the defendant {eg., an 
interference by the adoptive lather of the plaintiff)— C/ra/idcnic v. SaUg. 
06 All. 40 (49) 

Alienation, hy means of a gift by the adoptive mother in favour 
of the daughter, is an interference with the rights of the adopted son— 
Ronnamal v, Rainamasari, 13 M.L./. 144. 

120. — Suit for which Six When the right to sue 
no period of limi- years. accrues, 
tation is provided 
elsewhere in this 
Schedule. 

497. This Is called the •ommbus' Article of the Limitation Act. 
This Article is final and residuary, and the Court ought not to 

regard a case as coming under this Article unless clearly satisfied that it 
does not come under any of the other Articles dealing with speeifie 
cases— Loiii Gobind v Chairman 6 C L J. 535 , Sharoop v. Joggcshur, 
26 Cal- 564 (F.B ) , Mahomed Wahih v fi]ahomed Ameer, 22 Cal 
627; Ardikappa v Kondappa, $ Bur L T J30, Chirann Lai v. Stiib Lai, 
A.l R 1928 Lah 242, 92 1 C 994 

498. declaratory SUITS 

A suit by the purchasers of certain land who have obtained possession 
of the land, for a declaration of their right to have the land registered 
In their name in the revenue records, is governed by this Article, not by 
Art 144 — Bhikaii v, Panda, 19 Bom 43 (45) A suit for a declaration 
that the defendant whose name appeared as lessee in a lease-deed had 
no interest m the lease and that he was only a benamidar for the plaintiff, 
is not one to cancel or set aside the instrument of lease under Aft. 91. 
but one to which Art. 120 applies, and the cause of action accrues when 
the plaintiff’s position as lessee is challenged —Bazani v. Chiddammt, 35 
All. 149. (See this case cited under Article 91) 

The plaintiff alleged that he was the proprietor of certain land which 
one of the defendants had wrongfully mortgaged to the others, and prayed 
that, the mortgage-deed being set aside, the land might be protected from 
illegal foreclosure by cancelment of the foreclosure proceedings which 
had been instituted by the mortgagee. It was held that this was not a 
suit strictly for cancelling or setting aside the instrument of mertgage 
to which Art. 91 applied, but was rather a suit" for a declaraiory decree 
and governed by this Article— SObfta v. Saftodra, 5 All 322. So also. 
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where the rlainiift sued for maintenance of fosscsslon In a certain joint* 
family property by cancelmcnt, so far as his interest was concerned, of 
a certain deed of sale by which another co-parccncr In the same property 
had purported to convey the whole to a stranper, It was held that the 
limitation applicable to such a suit was that prescribed bv this Article 
and not that prescribed by Art. 01— Dm Dial v. /fur Narain. 16 All 
73 A land belonging to defendant No. 1 was mortgaged by him to 
defendant No. 5, and afterwards the plaintiff purchased it at a sate In 
execution of a certain decree against defendant No 1 . the plaintiff there- 
upon brought a suit for a declaration that the morigage was fraudulent 
and without consideration. Held that the suit fell under Article 120 and 
not under Article 91 — Paclimufhu v. Cfi/nnjppun. 10 Mad 213 (Sec 
these cases cited under Art. 91). 

A suit for a declaration that a decree purchased in the name of the 
defendant who had wrongfully taken out execution of the same, had been 
really purchased by the plaintiff for his own benefit, and that the defen- 
dant was merely a benamidar, 1$ not a suit for relief on the ground of 
fraud under Art. 95 (as no question of fraud arises in the case) but is 
governed by this Article— Coor Alofiun v. Oinonalh. 25 Cal 49 (51) 
A suit (or a declaration that a decree passed against the plaintiff is 
Invalid on the ground that !t was passed against him when he was a 
minor, and that the guardian ad luem was grossly negligent in not 
properly defending the suit in which the decree was passed, falls under 
this Article and time runs not from the date of the decree but from 
the time when the gross negligence of the guardian became known to 
the plaintiff— Bflsavayia v Bapano, 58 M L J 349, A 1 R. 1930 Mad 173 
(174), 120 1 C. 880 A suit by the heir of the founder of a wakf 
(or a declaration that an alienation of wckf properties by the mufivalff 
is void, brought during (he lifetime of the alienor, is governed bv this 
Article, and must be brought within six years from the dale of the 
alienation —Alaulavi ftluhammad Fabimul Haq v. Jagat Ballabh, 2 Pat. 
391, 4 PL.T 675, AIR. 1923 Pat 475 A suit for a declaration that 
an alienation of trust property is invalid and not binding on the trust 
(alls under this Article and not under Article 134 which applies to a suit 
(or recovery of possession of trust properties Time runs from the date 
of execution of the sale-deed and not from the time when the plaintiff 
comes to know of the transfer — Penlrafachelfa v Collector, .38 Mad 1064 
(1070). 

A suit for a declaration that an alicitation made by the karnavan 
of a tarw'ard property is not binding on the tarwad, fs governed by Art 
120 Time runs from the date of the alienation, and not when the plaintiff 
obtains know'ledge of the alienation— OftapuniAal T/iarhati v PalUkal. 
33 Mad. 31 (33). A suit by the plaintiffs to follow the estate of their 
debtor in the hands of the defendant and lor a declaration that a mortgage 
executed by the debtor in favour of the defendant is void as against the 
creditors of the debtor, Is governed by this Article and not by section 10 — 
Grcender v. Afact/nfosh. 4 Cal. 897 A suit by a Mahomedan widow 
against the brother of her deceased husband for a decUntioo of her 
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right to inherit and possess the entire estate of her husband (id accord- 
ance with a proved local custom) falls under this Article : it is not a 
suit for a distributive share of property within the meaning of Art. 123-' 
Mahomed Riasai v. ffasin Bona. 21 Cal. 157, (163) (P.C.). 

In a suit for ejectment in a Court of Revenue against H, he pleaded 
that he was entitled to remain in possession under a certain rur-i-peshgi 
lease, the term of which had not yet expired. The Court of Revenue 
treated the question thus raised as falling under sec. 199 of the Agra 
Tenancy Act 1901 and directed H to flic a suit in the Civil Court within 
three months to vindicate his right. H instituted the suit in the Civil 
Court after more than three months. Held that sec. 199 was not appli- 
cable and H was not bound to file his suit in the Civil Court within three 
months from the date of the order of the Court of Revenue. This was 
a suit for a declaration, and could be brought within six years of the 
accrual of the cause of action— 5uni/ v Hire, 37 All. 94 (96). 

Where the suit was in substance a suit for a declaration of the 
proprietary title of the plaintiff to the land claimed, as well as for correction 
of the settlement Record, held that the plaintiff was entitled to a declara- 
tion of his proprietary right, even if his right to demand a correction of the 
settlement record was lost by lapse of time; held also that Art. 96 was 
not applicable to the suit but Ait. tiO^To/a v. Gulam, 35 P.R. 1880; 
Naihu V Buta. 27 P.R. 1881. 

499. Declaration of possession and thie i—A suit for 
a declaration of title to, and of possession in, immoveable property of 
which the plainliff Is in possession. Is governed by this Article and not by 
Article 144— Ra/ani v Monoram, 23 C.W.N 883. 53 I C. 968; le^ 
V Rambdran, 20 All 35 (F.B). fn the Full Bench case their Lordships 
said |at p. 36)— “There is the widest possible difference between a suit 
for a declaration such as is asked for m this suit, and a suit for actual 
possession of immoveable property. In a suit to which Art 144 would 
apply, there must be a prayer, express or implied, for the dispossession 
of some one from the property or from the interest in U which the suit 
claims. In the present suit the plaintiffs have most distinctly asserted 
that they arc and have all along been in possession of the property. There 
IS no one to be dispossessed from it or from any interest in it. All that 
they want to be removed Is a cloud, which was cast upon their title.” 
See also Mahabharat v. Abdul Hamid, l C.L.J 73. 

Where the Zemindars brought a suit against the patnidars for a 
declaration that they were entitled to and were in possession of the under- 
ground rights in a certain mouza. and the suit was brought more than 
12 years after the patnidars had worked on the minerals on a large scale, 
held that the suit, taken as a declaratory one, was barred as more thsh 
6 years had elapsed since ihe right to sue for the declaration accrued , 
and viewed as a possessory suit, the suit was also barred under Artlcie 
144~Saly<J Niranian v. Ram Lai. 4 Pat 244 (P.C.). 6 P.L.T. 42, A.I.R- 
1925 P,C. 42. 86 I.C 289. 
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An order under the Land Registration Act rclusing to register the 
applicant's name docs not amount to a dispossession of the applicant, 
and delivery of possession to the opposite party. U’hen therefore the 
applicant continues in possession, no suit for recoscry of possession lies 
at his instance, and o suit to have his title declared Is governed by 
Art. 120 — Chon’dharj’ Shemanund v. Rajnarain, II C.W.N. 18C; Kali v. 
Bhagaban, 1 l.C. 810. Even though in the suit for declaration there be 
a prayer to set aside the order of the Rev'cnue Officer, the suit will still 
be governed by this Article, and not by Art 14, because such prayer is 
merely a surplusage, as the civil Court has no power to set aside an 
order passed under the Land Registration Act — Luehmon v. Kanchun, 

10 Cal. 525 (527). 

Altachmeni by Magistrate : — A suit for deebration of title to property 
attached by the Magistrate under section 146 Cr. R. C. falls under this 
Article — Rajah of Venkalagiri v. Isalapali, 26 Mad 410 (415) , and a fresh 
period of limitation under section 23 begins to run at every moment of the 
time during which the attachment continues — Droiendra v Sarojini, 20 
C.W.N. 481. 22 C.L.J. 283, 31 l.C. 242, Panna Lai v. Panehu. 49 Cal 
544, 26 C.W.N. 432, 65 1 C. 200- But see Yeknalh v. Bahia, 20 N.L R 
195, A.I R. 1925 Nag 236, and Raja of Venkalagiri v Isakapali, (supra) 
where it was held that the period of limitation ran from the date of 
attachment, and that there was no continuing wrong 

Deelaralion that forfeiture is iffcgal — A suit for a declaration that an 
order of forfeiture under section 153 of the Bombay Land Revenue Code 
(Act V of 1879) is illegal, is governed by this Article— Samafdas v. 
Secretary of State. 16 Bom 455 

, Declaration of periodically recurring right — A suit not only to 
establish a periodically recurring right (viz , a right to receive malikana 
annually pure and simple), but also to establish a right to the property 
Itself, Is governed by Article 120, not by Art 131— Gopi Nath v. Bhiigivaf. 

10 Cal. 697 (708). 

Declaration of heirship . — A suit for a declaration that the plaintiff 
was the daughter and heiress of the last vatandar would be governed by 
this Article , and the plaintiff's cause of action accrues not on the death 
of her predecessor but on the denial of her status by the defendant — 
Tukabai v. Vinayak, IS Bom 422 

Declaration of invalidity of marriage —A suit by a Parsi woman for a 
declaration of the invalidity of her marriage celebrated in her infancy is 
governed by this Article, and limitation runs from the date of her attaining 
malority — Dai Shinnbal v. Kharshedjt, 22 Bom 430. 

500. Suit by reversioners A suit by the reversionary heirs 
of a sfanom for a declaration that a kaitom, executed by the person in 
possession of the sfanom in favour of the defendant, is not binding on 
the plaintiffs or on the sfjnom, is governed by this Article, and not by / 
Art. 91 — Puraten v. Panuthf, 16 Mad. 133 (139). 
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Where a fraudulent decree is passed against a person In possession 
with a limited Interest, the reversioner is not bound to sue for a declara- 
tion of the invalidity of the decree It is open to him to wait until the 
succession falls in, and I! anything is done therealler consiimiing an 
actual in}ury to his vested right, then to pursue his remedy. Therefore, 
where a fraudulent and collusive decree was passed against the widow, 
and after the widow’s death, the decree-holder sought to execute the 
decree by proceeding to attach the property in the hands of the rever- 
sioner (plaintiff), who thereupon sued for a declaration of the invalidity 
•of the attachment, held that the suit was governed by Article 120, and 
was in time if brought within six years from the date of attachment of 
property in execution of the fraudulent decree, though more than six 
years after the passing of the decree itself, because the Injury in respect 
of which it was necessary for the plaintiff to obtain redress was the 
attachment and not the passing of the decree — Tallapragada v. Booraga- 
pain, 30 Mad 402 (404, 405), dissenting from Parekh v. Bai Vakhal, 1 1 
Bom 119 

A suit by the reversioner for declaration of his title to property 
sold m execution of a decree against the widow, which decree was alleged 
to be collusive and fraudulent, is governed by this htilzlt-^Chbaganratn 
v. Bai hioHgavrt, 14 Bom 512 (514). 

A suit brought by the reversioner during the life-time of the widow 
for a declaration that he is entitled to succeed, on the death of the widow, 
to property alleged to form part of her husband’s estate, which property 
is In the possession of persons who claim it as their own adversely to the 
widow, IS a suit governed by Article 120 and not by Art. 125, and time 
ran from the date when the defendants set up their own fight — kamas\vami 
V. Thayammal, 26 Mad. 488 (490) 

A suit brought by a remote reversioner, and not by the nearest rever- 
sioner, for a declaration that an alienation made bv a female is valid only 
during her lifetime, is governed by Art 120 and not by Art. 125— 
Bhagwanta v Sukhi, 22 All 33 (F B ) , Kunttar v. Bindraban, 37 All. 
105, Venkata v. Tul/aram. 1917 M W N. 30. 33 I C. 270; Kalvalhal V. 
Thirupathi. 10 M L J 229 , Devra/ v 5AiV Ram. 70 P.K 1914, 25 I-C. 
463, Tftakar v. Ganeshi. 15 PR. 1916. 33 I C. 161; Cuntupalli v. 
Guniupalii. 24 M L J 183, 18 I.C 710; Suman Singh v. Utiam Chatid. 

1 Lah. 69. 55 I.C 924. 91 P L R 1920, Aruindi v Ram Sahai. 27 O C 
173, A l.R. 1924 Oudh 381, 83 1C 1055, 1 O.W.N. 24. As regards 
the lime from which limitation runs, see Note 509A infra under heading 
“Suit by remote reversioner ’’ 

An alienation made by the transferee from a Hindu female in posses- 
sion with a limited estate, or by a stranger in possession holding under 
her, may furnish the nearest reversioner with a cause of action for a 
declaratory suit equally with an alienation made by the Hindu female 
herself. To such a suit the limitation applicable is that prescribed by- 
Arilde 120 and not that prescribed by Article 125; and the cause d 
action arises on the alienation made by the transferee of the female, and 
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not on the transfer by the female herself— Balbhaifi/ar v. Prag Dai, 41 
All. 492 (502). 

After the death of the widow of a Hindu testator, the reversioners 
may sue for construction of the testator's will and for a declaration of 
their reversionary rights. Such a suit may be brought, under this Article, 
within six years from the death of the widow when they became entitled 
•to possession A suit for possession would be governed by Article 141 
— ChatJcun v. LolU, 20 Cal 906 (925) A suit by a reversioner to restrain 
waste of moveable properties by the widow and praying that the pro- 
perties be handed over to a receiver appointed for the purpose of prevent- 
ing further waste of the properties, and that the donees from the widow 
be directed to replace any pan of the property that can be traced in 
their hands, is governed by this Article, and time runs from the date of 
transfer by the widow — Venkanna v Narasimhnm, 44 Mad 984 (987). 

A suit by the reversioner to recover Immoveable property on the 
death of a Hindu female is governed by Article 141, and a lilce suit In 
respect of moveable property Is governed by Aft. 120 — Puncbortfas v. 
Parvaliba!, 23 Bom. 725 (P.C); Pramaffta Naih v. Bhuban Mohan, 49 
Cal. 45, 25 C.W.N. 585. 64 I.C 980; /4iiraWn<fo v. MonoTama. 55 Cal. 
903, 32 C.W.N. 913 (921). A.I.R 1928 Cal. 670 The right to sue 
accrues on the death of the widow — Runchordas v. Parboiibol, supra. 
But if the moveable property never reacfied the hands of the widow, but 
was all along held adversely to her by a stranger, the right to sue 
accrues to the reversioner from the date of such adverse possession — 
Aurabindo v. Monorama. supra 

501, Suits for pre«emplion —Where the property is not 
capable of physical possession, and there is no registered deed of sale, 
a suit for pre-emption is governed by Article 120, and not by An 10— 
i4fi Gouhur v. Jawalnr, 30 P R 1892 Where a mortgage by conditional 
sale had been duly foreclosed under Reg XVII of 1806, a suit for pre- 
emption of the mortgaged property did not fall under Article 10 because 
the property was already in the possession of the vendee-mortgagee and 
there was no registered deed of sale. Article 120 applied, and the plain- 
tiff’s right of pre-emption accrued on the expiration of the year of grace 
and not from the date of the order of foreclosure — Attar Singh v Ralla 
Ram, 103 PR. 1901 (F B.) , Sheo/i Singh v Sheo/i Singh, 129 PR. 
1906; Bahadur v. Aha, 30 P R 1907. Ah Abbas v. Kalka, 14 All 405 
(412) (F B.). A suit to declare a sight of pre-emption against the heir 
of a mortgagee by conditional sale who has foreclosed under Reg XVII 
of 1806 Is governed by this Article, where the subject of sale does not 
admit of physical possession and there is no registered deed of sale. 
Neither Article 10 nor Art. 144 applies to the case. Limitation begins 
to run from the date of expiry of the year of grace, that being the date 
when the mortgagee’s right becomes mature— Bafol v. Mansar, 20 All. 
.315 (F.B ), affirmed by the Privy Council in 24 All. 17 (26). Where t 
mortgage by conditional sale of a share in an undn ided zaminiary village 
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{which is not capable ol physical possession), is foreclosed by proceedings 
taken under the Transfer of Property Act, the period of limitation for a 
suit for pre-emption runs under this Article from the date when the mort- 
gagee obtains an order absolute for forcJosure and not when the mort- 
gagee makes his application lor afl order absolute nor from the date fiied 
m the preliminary decree lor pajment by the mortgagor— Raham liafti 
V. Ghasita. 20 All 875 (377, 37^; Anwar-ul-Uuq v. /ji'd/j Prasad. 20 
All 3oS (361). 

A suit by one pre-emptor against another for the determination of 
the question as to whether the plaintiff or the defendant has the better 
right to pre-empt the property, is governed by Art. 120.'and not by Art. 
10— Durga v. Haider. 7 AH. 167; Ihhi v. Aid. Rab. 80 P.R. 1012. 
l.C. 328; Ram Persad v. Ganga. 20 P.R. 1908. A suit for pre-emption 
against a transferee of the vendee (the transferee being impleaded during 
the course of the suit against the vendee) falls under Article 120 and 
not under Art. 10 (which applies to a suit against the vendee himself), 
for the suit against the vendee’s purchaser is in effect a .suit for a declare- 
tiort that the pre-etnptor pUmtiff Is not affected by the second sale, and 
that the second purchaser shall be bound by the decree which would 
ultimately be passed between the original parties to the suit. Time 
from the date of the transfer made by the vendee— Acramded v. AU Afd.. 

31 P.R. 1913 (F.B ). 18 l.C 70. 61 P L R IplS . rare/ HcSflifl v. A» 
49 P.R. 1914. 252 P.L R 1914. 25 I-C. 443, Hari Ram v. .^1/fflA Dilli. 
17 P.R 1915, 186 P.L R 1915. 28 I.C 695. Razan'and v. Dakchhor. 

1 OL.J. 196, 24 1C. 116 (117). Where the pre-emptor Is already la 
possession of the land, aod there is no registered deed of sale, a suit for 
pre-emption is governed by Art. 120 and not Art. 10, and lime ruas 
from the date of sale but when the plaintiff becomes aware of the sale 
and of the terms of the sale— Afamma/i v Kunhipakki, 33 Mad. 67 (70). 
23 M.L J. 607. 

502. Suit on an award — A suit by the plaintiff to recover 
money awarded to him against the defendant by an award is not a smt 
for money, governed by the three years’ rule, nor a suit for specific 
performance of a contract under Art 113 (as an award is not a contract), 
but is a suit to enforce an award, governed by Article 120, as there is 
no other Article specially provided for the case — Raimal v. Maruli. 45 
Bom. 329 (335). 22 Bom. L R. 1377, 59 l.C. 755; Nandalal v. Chhotalat, 
49 Bom. 693, A.l R. 1925 Bom 519; Kuldip v. Mahaat, 34 AH- ^3; 
Sornavalli v. hlathavya. 23 Mad 593; Bhaiahari v. Behary, 33 Cal. 831! 
Radka Kishen v. Delhi Cloth Mills, 32 P.R. 1913, 16 l.C. 804. 5ec 
Note 471 under Art. 113. A suit to enforce an award, whether the same 
is signed by the parties or not, is governed by Art. 120. It canflot be 
treated as a suit on a contract. The fact that the award Is signed ^ 
the parties makes no difference; the sward is none the less an award, 
and does not become a contract when signed by the parties, and Art- 
or 115 would not apply — Harbhag Mai v. Din-jne/iand. 102 P.R- 

32 l.C. 83 (89). 
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503. Suit for injunction A suit for a perpetual injunction 
to restrain the defendant from preventing the plaintiff from entering a 
certain house falls under this Article, therefore, if it is found that the 
defendant has been in exclusive possession of the house for more than 
six years, the suit is barred — Kanakasabat v. Muttu, 13 Mad. 445. 

A suit by the lessor for an injunct'on to restrain the lessee from inter- 
fering uith the lessor’s rights under a covenant in the lease to enter upon 
the land demised and to cut and take away certain trees, is governed by 
this Article and not by Article 113, 142 or 144, as none of those articles 
applies to a suit for iniunction — Waziran v Babu La!. 26 All. 391 (393). 

A suit for an injunction directing the defendants to close some 
windows newly opened by them on a partition wall, falls under this 
Article, and must be brought within six years from the date of opening 
of the windows — Imambhai v Rabm Bkat, 49 Bom 586, 27 Bom L R. 
503, AIR. 1925 Bom 373, 87 I C. 977 

,504. Suit for compensation-money —Where a land was 
acquired under the Land Acquisition Act, but the Collector refused to 
award any compensation, a suit to recover compensation would be 
governed by this Article and the right to sue accrued either from the 
date of the acquisition or the refusal by the Collector to award compensa- 
tion Art 17 or 18 had no application to the case— i?amesfnv(ir v 
Scerefary of Slate. 34 Cal 470, Mantbaravadt v Secretary of State, 27 
Mad 535. See notes under Arts 17 and 18 ^ 

505. Suit by principal against agent or his repre- 
sentatives —A suit by principal against agent for account and for 
recovery of any money found due on taking accounts is governed by Art. 
89 , but so far as it seeks to obtain certain account papers from the agent, 
the suit is governed by Art 120, the cause of action arising from the date 
when such papers are to be submitted according to the contract between 
them — flladftub v. Debeadra, I C L J 147. 

A suit by the principal to recover money from the legal representa- 
tives of the agent is governed not by Article 69 but by this Article — 
Kurrreda v Asutosh, 17 C W N 5. I6 I C 742, Rao Girraj v Raghubir, 
31 All. 429, Seth Chand Mat v Kalian Nal. 96 P R 1886, Fatima v. 
Intiazi. I P R. 1912, 13 I C 930. 

506. Suit in respect of trusts : — A suit for enforcement of 
the plaintiff's personal right to manage the trust properties is not a suit 
to recover the properties lor Ihe purposes ol the trust , consequently 
section 10 can not apply and the suit is governed by this Article — Balrvant 
V. Paran. 6 All 1 (P C ) A suit to recover property settled on invalid 
trust would fall under this Article and not under section 10 The period 
of limitation commences from the time when the property was transferred 
to the trustees; because, in the case of invalid trusts, a resulting trust 
in favour of the donor accrues immediately the subject of the trust is 
transferred to the trustees, and the tight to sue lor it anses at once It 
cannot be said that the right to sue anses only uhen the trustees refuse, 
to recognise the resulting trust— Con«/i v Rastomu 20 Bom. 511 

L. 31 
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A suit by a trustee to recover the advances made by -him to meet the 
expenses of the trust, during his trusteeship, is governed by Art. 120, and 
not by Art. 132, and the period of limitation runs from the time when 
he ceases to be the trustee, i e , when he is Judicially declared to be no 
longer the trustee or when he is dispossessed of the trust estate in pur- 
suance of the judicial deciaration Limitation cannot run until there is 
a successor whom the plaintiff can sue. unless he can sue his successor 
there can be no right of suit and therefore limitation cannot start 
running— A feAan Soheb v Soran, 38 Mad 260 (264, 265), 28 M.L.J. 347, 
28 I.C 190 

A suit by the deceased shebait's son to recover the advances made 
by the deceased shebait to meet the expenses of the debuttor estate at a 
time when he had been wrongfully kept out of the office by the defendant 
Is governed by this Article The cause of action accrued when the 
plaintiff's father died, and not when the advances were made— Eeco' 
Narendra. 37 Cal. 229 iZM) (P C ). 

Suit for improper management of trust funds The defendant 
neglected to purchase properties with the surplus income of a mosque as 
required by the trust deed A suit was brought by the Advocate-General 
(under section 92 of the Civil Procedure Code, 1908), and it was claimed 
m that suit that the defendant should be charged with interest on the 
uninvested funds, so as to make op for the loss of rent which would 
have been recovered if properties had been purchased. It was held that 
the claim fell within this Article and was barred except as to six years 
prior to the filing of the suit— Advocate-General v. ^loufavf Abdul Kadir, 
18 Bom 401 (424) 

507. Suit against son to recover father’s debts 
A suit against the son to enforce the liability under the Mitakshara Law 
to pay the father’s debt, oo the ground of the pious obligation of the son 
under the Hindu law to pay the debt due by the father, is governed by 
this Article, whether the debt is based on a bond — Narsingh v. ImIiK 23 
All 206 (208); or on a mortgage— Bn/nandan v. Bidya Prasad. 42 Cal. 
1068 (1092) (F B ) ; Maharaj v Balwant, 28 All. 508 (516) ; or on a decree 
obtained against the father — Penasami v Seef/iarama, 27 Mad. 243, (246, 
254) (F.B.) , Rammayya v. Venkataratnam. 17 Mad. 122 (129); Hatasayyan 
V. Ponusami, 16 Mad 99 (lOI) In the Madras Full Bench case, the 
Judges expressed the opinion that if the suit were brought upon the 
original cause of action, i e., upon the original debt due by the father, 
the Article of limitation applicable would have been the same as sgainst 
the father, I'e.. Article 32 and not Article \2Q—Periasami v. Seeiharama. 
27 Mad 243 (246, 254). 

In case of a bond executed by the father, time ran when the bond 
became payable — Narsingh v. Lalfl, (supra) ; in case of a mortgage 
executed by the father, the period fan from the due date of payment of 
the mortgage money or from the date of the father’s death — Maharaj v. 
Baitt’enf, (supra) ; and in Case of a suit to enforce against the sons the 
decree-debt due by the father, time runs from the date of the father’s 
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•death— Natasayyan v. PonniKami, 16 Mad. 99 (102); but In another 
Madras case it has been held that time runs from the date of the original 
debt, and not from the date of the father's death because the creditor 
does not obtain a fresh right to sue the son for his father’s debt on the 
•death of the father. There are not two causes of action in such a case 
— Malfcsam v. Jugah Panda. 23 Mad 292 (F.B.) (dissenting from 16 Mad. 
■99). If the decree passed against the father had provided for payment 
•of the money by instalments, time begins to run (in the suit against the 
sons) from the date on which each Instalment becomes due — Ramayya 
V. Venkataraimm, 17 Mad 123 (129) 

A suit by the principal to recover money from the sons and grandsons 
of the agent on the ground of their pious liability is governed by this 
Article and the cause of action accrues on the death of the agent — Rao 
■Girraj v. Raghubir, 31 All 429 (438) See Note 414 under Art. 89 

508, Olher suits • — Right to tvorshtp idol . — A suit for declara- 
-tion of an exclusive right to worship an idol is not a suit to establish a 
-periodically recurring right under Article 131 but is governed by this 
Article — Eshan Chunier v. Monmohini, 4 Ca! 683 (685). 

Value 0 / goods misappropriated : — Certain goods of the plaintiff which 
remained with the defendant's brother, had been appropriated by the 
latter to his own use. After his brother’s death, the defendant sold the 
goods and held the proceeds as the agent of the widow of his deceased 
hrother, PUinun brought the suit to recover the money from the defen- 
•dant Held that neither Ariicte 48 nor 62 applied to this suit; the suit 
was one to enforce an equitable claim on the part of the plaintiff to follow 
the proceeds of his goods in the hands of the defendants and that Article 
120 applied, there being no other Article applicable to the case — Curudes 
V Ramnarain, 10 Cal. 860 (PC) 

Recovery of security-deposit —Where A made a deposit as security 
for the discharge of his duties as manager of an estate, which deposit was 
liable for all sums not accounted for by him. and a suit was, after his 
•dismissal from appointment, brought by him for the recovery of the 
deposit, it was held that this Article applied to the case, and time began 
to run not from the date of his dismissal but from the lime when the 
account of charges due against the deposit was made and sent in to him 
— Upendra Lai v. Collector, 12 Csl 113 (115) 

Ousting a shebait •—A suit to oust a shebait or mutwalll from his 
•office, the appointment to which is not hereditary but has been made by 
nomination, Is one for which no period of limitation is specially provided 
-and is therefore governed by this Article— /Ogannath v Birbhadra, 19 
•Cal 776 (779); Debendra v Sefatutta. 31 C W N 184 (191), A.I R 
1927 Cal 130. 

Enforcing charge against moveable property pledged -—In a suit on a 
pledge ol certain movable property ^ten by the defendant as security 
for a loan of money, the plaintiff prayed for a decree for the money 
against the defendant personally, and also prayed that the charge might 
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be enforced against the property pledged. It was held that the prayer 
for a personal decree was governed by Art. 57, but so far as the plaintiff 
sought to enforce his charge against the property pledged, the suit fell 
under Article 120 — Nimehand v Jagabandku. 22 Cal. 21 (24) ; Madan v. 
Kanliai, 17 All. 284; AJahaJin^ v Ganapathi, 27 Mad 528 (530) (F.B). 
Thus, where a plaintiff who had lent money on the security of eight black 
buffaloes, sought by his suit to enforce payment of the money charged 
upon the buffaloes and did not seek to get a personal decree against the 
debtor, the suit fell under this Article — Deokinanian v. Gopua, 16 A LJ.. 
449, 40 All. 142 

A decree is a moveable property , and a hypothecation of a decree 
is therefore a hypothecation of moveable property, governed by Art. 120. 
But where the decree is converted Into immoveable property, that is, 
where the mortgagor-decreeholder purchases certain immoveable property 
of his judgment-debtor m satisfaction of the decree, the mortgagee 
becomes entitled to the substituted security and also to the larger period 
of limitation provided by Art 132 — Jamna Del v. Lola Ram, 39 All. 74 (78). 

Recovery of instalments of profession tax —A suit for recovery of 
instalment of profession tax under the provisions of the Madras Towns 
Improvement Act, 1871, is governed by this Article— Freiidrnf of 
Municipal Commission v. Srikakultpu. 3 Mad 124 

Apportionment of rent — A suit by a tenant against his landlord for 
apportionment of the rent payable to such landlord for the portion o! land 
obtained by the landlord on partition out of what had theretofore been 
held by the tenant under all the co-sharers jointly, is not a suit for abate- 
ment of rent, but for apportionment of rent and for a declaration that after 
the partition the share of the rent which the plaintiff is liable to pay to 
the defendant is is ic is Stated in the plaint; there being no special 
provisions for a suit of this description, it is governed by this Article— 
Darga v Ghosita, II Cal 284 (2^). But a suit by the holder of one 
share against the holders of other shares in an Inam land included in a 
single patta and assessed In an entire sum, for apportionment of the 
assessment, cannot be barred by this Article or by any other Article of 
the Limitation Act. So long as the joint liability lasts, each is entitled 
to claim an apportionment, and such claim can no more be time-barred 
than a claim for rent so long as the title to the land is not extinct. The 
suit is not therefore barred even if it Is brought more than six years after 
the date of an order of a revenue officer making a previous apportionment 
of the assessment, as such order cannot be treated as conclusive — Anandx 
V Vivyanna, 15 Mad. 492 (493, 494). 

Suit under O. 21, r. 93 for recovery of purthase-maney : — No 
special period of iimitation was fixed for suits brought under sec. 315 
C. P C. 1882 (O. XXI, r. 93 C. P Code, 1008), for recovery of the 
purchase-money paid by the plaintiff, on the ground that the judgment- 
debtor possessed no saleable interest in the property jn question; and 
therefore this Article applied to those suits— Ni/tanta v. Imamsakib, 16 
Mad. 361. But according to the Calcutta High Court, the suit was held 
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to be governed by Article 62 — Ram Komar v. Ram Gour, 37 Cal. 67 (70). 
Under the Code of 1908, the law has been materially altered, and the 
remedy of the auction-purchaser who seeks to recover purchase money 
under O. 21, r. 93, on the ground that ihe Judgment-debtor had no sale- 
able interest in the property, ts not by a suit, but by an application, and 
such application is governed by Article 181 — AJadar AH v. Sarfaddtn. 21 
C.W.N. 183, 50 Cal 115 (122). But where the execution sale took place 
and was confirmed before the new C P. Code of 1908 came into opera- 
tion, and the auction purchaser brought a suit, after the passing of the 
C. P Code of 1908, to recover the purchase money, held that the right 
of the purchaser to maintain the present suit must be determined with 
reference to the Code of 1882 when the sale took place and confirmed, 
and that right was not extinguished by the promulgation of the Code of 
1908. The suit was therefore governed by Anicte 120 of the Limitation 
Act of 1877— /bid 

Where upon a sale being set aside at the instance of the judgment- 
■debtor under sec. 311 C P Code (1882), a suit is brought under sec. 315, 
C. P. Code, by the auction purchaser for recovery of a sum of money 
from a person who had, after the sale and the deposit of the money in 
Court, attached that sum in execution of his decree against the Judgment- 
debtor, as representing the surplus sale proceeds belonging to the original 
judgment-debtor after satisfaction of the decree obtained against the 
debtor by the decree-holder, the suit Is governed by this Article — Amrita 
Lai V. Josenira. 40 Cal 187 (191). 

Suif lor profiti of tfiarc of infrsfjfe's properly —A suit by an heir of 
nn intestate to recover the share of profits accruing after the death of the 
intestate, from ariother heir who was in possession of the property, fails 
under this Article, and not under Article 109, because the occupation of 
a co-heir cannot be said to be ‘wrongful’; Article 123 cannot apply, as 
the claim Is not as regards the corpus of the estate — Alaung Po v. Alaung 
Shwe. 1 Rang. 405, A.I.R 1924 Rang. 155, 76 I C. 855. 

Customary dues A suit to recover menus or customary dues pay- 
able by the defendants for the beneflt of a chattram on account of lands 
held by them is governed by this Article and not by Art. 110, because the 
dues are not rent claimed by the plaintiff as landlord but as due to the 
chattram by custom — PenUfaragava v. Oi'sfricf Board, 16 Mad. 305 ( 307). 

A suit by a londlord to recover from his tenant haq^l-chaharum (i.e., 
one-fourth of the purchase-money due to the proprietor of a mohalla on 
the sale of a house situated in it) on the ground of local custom, is 
governed by this Anicle — Kiratha v. Ganesft, 2 All 358 ; Sham v. Bahadur. 
18 All 430. Article 62 does not apply; moreover, it is not a suit to 
enforce any charge on the property; therefore Art. 132 also does not 
apply— /hi'd. 

A suit to recover a sum of money on account of marriage dues, due 
to the plaintiff by custom as an emolument of a hereditary office held by 
him In 8 temple, Is not one for the possession of an interest In Immoveable 
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property, Consequently Article 144 cannot apply ; the suit is governed by 
this Article — Hathna v, Tiravenkata, 22 Mad, 351 (353). 

Right to establish a market: — A suit against a Municipal Committee 
for a declaration of the plaintiffs’ right to establish a marKet on their own 
land and for a perpetual injunction restraining the Collector as the Presw 
dent of the Municipal Committee ffom interfering with their so doing, 
falls under this Article, and must be brought within 6 years from the date 
on which the Municipality refused permission — Biraf Mohun v. Collector. 
4 All 102 (106). affirmed on appeal, 4 All. 339 (F.B). 

Suit for share of profits in a ferry : — ^A suit by some of the co-sharers 
of a ferry against the other co-sharers for recovery of their share of the 
profits of the ferry Is governed by this Article and not by Art. 36 or 115- 
Article 36 cannot apply because it is not the plaintiff’s case that the defen- 
dants dispossessed them or committed any tort; Article 115 cannot apply 
because there is no proof of any express or implied contract on the part 
ol the delendants to pay to the plaintiffs their share — Xishnn Dayal 
Kishen Deo. 1 P.L.J. 69 (70), 35 LC. 430 

Damages for use and occupation — Some of the joint tenants of certain 
lands took the use and occupation of part of the joint lands, to the exclu* 
Sion of the other (oint tenants^ who afterwards brought a suit for 
compensation for such use and occupation. It was held that the period 
of limitation for such a suit was governed by this Article, (and not by 
Article 110, because the suit was not one for rent),* and that, therefore, 
the plaintiffs were entitled to recover compensation for six years—lVtfl^tf"' 
V. Ramchand, 23 Cal. 799; Madar v. Kcder Moidccn, 39 Mad. 54 (56)* 

Sait for possession by non-occupancy raiyat . — If a non-occupancy 
raiyat has been dispossessed from his holding (either by the landlord or by 
a trespasser) otherwise than by execution of a decree, then If his tenancy 
has not yet been determined, he has a title to the land, viz. the titl^ 
of a tenant, and his suit to recover possession Of the holding on the basis 
of title is noi a suit under sec. 9 of the Specific Relief Act, and Is not 
therefore governed by Article 3, but falls under this Article or Art. 143— 
Tamizaddin v. Ashrub, 31 Cal. 647 (651) (F B ). 

Suit /or flrreors o/ assessment : — A suit by inamdar lor arrears of 
assessment against a person who was not let into possession by the 
plaintiff under any agreement but who held the lands In the village, is not 
a suit for rent under Article llo (because there is no relationship of land- 
lord and tenant) but is governed by Art. t20-~Sadas{v v. Ramkrishna. 
25 Bom. 556; see also Kastarf v Anantaram, 26 Mad. 730. 

Sait by share-holder for dividends : — A suit by shareholders of a 
limited company for arrears of dividends is governed by Article 120, (and 
not by Art. II6) — Rama Seskayya v, Tripurasundari Cotton Press, 49 Mad- 
468 (F.B.). See Note 480 under ArUde 116. The company does not, 
by the mere declaration ol a dividend, become a trustee of the dividend 
lor the shareholder; on the other hand, upon the declaration of the 
dividend by n company, the dividend becomes at once a debt. Banning^ 
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p 35 In a suit by a sh3reho!i«r for diTid«nd. time runs from the 
declaration of the dividend — In re Set'ern Ry Co , [1896] I Ch. 559. 
Re Artisans' Land Corporation, ll9(M] I Ch 196 

Suit by Jiijuidjtor for calls — A suit b> the liquidator of a company, 
after winding up, against a shareholder for the amount of calls on the 
shares taken by him, is governed by Art 120, if the suit was brought 
by the company itself. Art 112 would have applied— Parefl S. & U' Co. 
V. Alanet/i, 10 Bom 4S3. 

Suit flgjinsf Directors A suit by the official liquidator under sec. 235 
of the Indian Companies Act (1913) catling upon the directors and the 
auditor to make good a large sum of money of the company which the> 
have allowed to be mis-spent, is governed by this Article, and not by 
Article 36, 115 or 116— /n re Union Bank 47 All 699. 23 A L J 473. 
A.I R. 1925 All 519 A suit against the Directors for misapplication of 
the company’s funds in ultra vires transactions falls under this Article, and 
lime runs from the date on which the balance-sheet shoving the losses 
ascertained was laid before the company at its general meeting — GormJ v. 
Kangnath. 54 Bom 226, 32 Bom.L R. 232 

5nil for mesne profils .—A suit for recovery of profits of imrao> cable 
property received by the defendant during the period he was in possession 
of the property by virtue of a decree of Court (which was afterwards set 
aside) Is governed by this Article and not by Art. 109, because the receipt 
of profits during that period under a decree which was valid at the time 
cannot be said to be ’wrongful' withm the meaning of Art. 109. The 
cause of action arises when the decree by virtue of vhich the defendant 
obtained possession is set aside — Hofoway v. Ohaneshnar, 3 C L J. 182. 

• Suit against Muhammadan vidow by other heirs: — ^Where the mort- 
gage-debt due to a deceased Muhammadan had been realised by his widow, 
and the other heirs of the deceased sued to recover the money from 
her, held that this Article applied ; Art. 123 did not apply, because the 
widow was not an executor or administrator representing the estate of 
the deceased person. Article 62 might also apply to the suit— Umarrfara; 
V. IViIajat, 19 All, 169 (172, 174). But see Note 514 under Article 123. 

Suit by Zemindar far removal of trees planfrd by trespasser: — A suit 
by the Zemindar for removal of trees planted on the waste land m his 
Zemindary by a trespasser is governed by this Article, not by Art. 32, 
because a mere trc«passer is not a ‘person having any fight to use 
property for a specific purpose’ within the meaning of Art. 32 — Mushataf 
V. IftUiar, 10 All. 634 (635). 

Suit on a pro-note : — A suit on a pro-note payable at any time within 
six years on demand from the date of its execution was held to be 
goNcmed by this Article, as it is a special form of note not contemplaicd 
by Art. 73, and time ran from the date of the note— San;i»'i v. Errappa. 
6 Mad 290. Mr. Rustomji has rightly criticized this ruling on the ground 
that Anicle 80 which is the residuary Article in respect of pro-note ought 
to have been applied, and not the most residuary Article 120; and that 
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the cause of action arose on the expiry of six years from the date of 
execution of the pro-note, the pro-note being taken as one payable alter 
Six years from its date. See Rustomji, Limitation, 3rd Edn., p. 353. 

Suil to recover money drawn out of court by defendant : — Where the 
defendant under colour of a decree, since reversed, has intercepted the 
money which the plaintiff has realised by summary process under.sec S83 
C P. C , and the latter sues to recoi-er by way of restitution the money 
so intercepted, his suit is governed by this Article — Narayana v. Narayana, 
13 Mad 437 (442) 

Suit far possession of office — A suit for possession of the office of 
Dharmakaria of a temple based on a right by prescription and not on a 
hereditary right to it, and for possession of the property attached to it, 
is governed by this Article and not by Art 124; Art. 144 also does not 
apply as the right to the land was only secondary and dependant upon the 
right to the office — Ktdambi Raghavachana v Tirumalai, 26 Mad. 113 
(115) 

5uif by contributors to a common fund for distribution Plaintiffs, 
who had contributed to a common fund to be utilized for family require- 
ments. brought a suit in which they claimed that their shares In the said 
fund should be determined and paid Held that the suit was neither a 
partnership suit under Article 106 nor a suit based on contract under 
Article 113 or 115, that the claim was one which must be dealt *ith on 
equitable principles apart from any question of p.irinership or of contract, 
and that Article 120 applied and the cause of action accrued from the 
date on which the defendants refused to recognise the rights of the 
plaintiffs.— Co/nmercicf Bank v Allavoodeen, 23 Aiad. 583 (592). 

Suit for accounts — Under the previous Acts, following the English 
law, a suit for accounts against a trustee was governed by 6 years’ rule 
under Article 120, but under the Act of 1908 such a suit falls under sec- 
tion 10, and is never barred But a suit for accounts against a person 
who is not a trustee is governed by Article 120 Thus, the karta of a 
family cannot be said to be a person in whom the property of the family 
is ‘vested’ for a specific purpose, he is not therefore a trustee; a suit 
against him for accounts is not governed by section 10 but by this Article 
Btswamb/tar v. Giribala. 25 C.W.N. 356, A.I R 1921 Cal 571, 55 I C. 
877. A suit for accounts brought by o legatee against the executors of 
a will falls under this Article and not under Art. 123, and the plaintiff is 
entitled to accounts only for six years before suit—Co/anii/i v- IVaman, 
12 Bom. L R. 881, 8 I.C 189 (190). 

But this does not mean that the earlier accounts cannot be required 
lor any purpose whatever. When a person is ’iable to make good moneys 
which have come into his hands, the action is maintainable in respect of 
the balance In his hands six years ago, and the moneys received since, and 
what that balance was Is a question with regard to which the earlier 
accounts are material. In other words, accounts previous to the six years 
arc only material as evidence of what the defendant actually had in hand 
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at the date from which the account nov to be taVen is to run. LishUood, 
pp. 284-285. 

Sui't by creditor lo set aside alienation by ifcbtor — A suit under 
sec. S3. Transfer o! Property Act. to set aside an alienation made by 
a debtor. Is povemed by Article 120, Limitation Act — Wcrasim/iitm v. 
NarjyariJ. 22 L.^'. 592, A I R. 1926 Mad 6G. 92 I.C 405; Pcnlatcsn-ara 
V. Somasundaram. 7 L-W. 280, 44 I C S51 And time begins to run 
from the date on which the circumstances entitling the creditor lo have 
the tiansler avoided first become known to him, and not Irom the date ot 
alienation — per Phillips, J in Ventafesii-ara v Somasundarom (supra); 
Narasimham v. Narayana, (supra, per Madhavan Nair, J ) In the latter 
case, Venkafasubba Rao J is, however, of opinion that since the alienation 
is ‘voidable at the option of the crediior’ (sec 53, T P Act), the creditor 

may avoid it at any time at his pleasure, and the period of limitation runs 

from the date on which, the plaintiff decides to exercise his option of 
avoiding the transfer. Madhavan Nair J criiiciaes the view on the ground 
that the result of holding that the starting point for limitation is the 

exercise of option by the creditor would be that the creditor will be 

entitled to wait any number of years he pleases before bringing the suit, 
which would mean in effect that there would be no period of limitation 
at all for the sun. 

Suifs under Secs 104H. fllA. IllB of Bengal Tenancy Act —Suit# 
which fail within the scope of sec I04H ©I the Bengal Tenancy Act are 
governed by the special rule ot limitation provided m that section , but 
suits which fall outside the scope of sec I04H. the right to maintain which 
under certain conditions is expressly given by the proviso to sec lllA, 
are governed by Article t20 Thus, in a proceeding under Chapter X 
•of the Bengal Tenancy Act. the pUmtilTs claimed that they were occupancy 
raiyats in respect of the lands described in schedule cha of the plaint, 
but the Revenue Officer held that the plaintiffs were tenure holders and 
only in respect of schedule ga land, and settled the lands deducing 30 per 
cent tor their allowance as such and recorded their subtenants as occupancy 
raiyats, and wrongly excluded gba and uiu schedules altogether from their 
lands. Thereupon the plaintiffs instituted the present suit. Held that 
so far as the plaintiffs are aggrieved by the rent settled as payable by 
them as tenure holders in respect of land of schedule ga and desire to have 
the entry corrected, the suit falls within the scope of sec 104H of the 
Bengal Tenancy Act and Is governed by the special period of limitation 
prescribed therein, but in respect of the other relief, the suit falls within 
the scope of sec IllA, and is one under sec 42 of the Specific Relief 
Act, to which the limitation applicable is that provided by Article 120, 
Limitation Act— Rcjcni v Secretary of Slate. 45 Cal 645 (652) A suit 
for a declaration that the entry in the Record-of-Rights that a person is 
a icnureholder is erroneous and that he should be declared a ralyat, is 
within the provi«o to sec 111 A, Bengal Tenancy Act. and the period of 
limitation Is that provided by Art 120, and not by sec. t04H. B T. Act— 
Nidnapore Zemindary Co v. Seey. of State. 34 C VP N. I (R C.), 
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C.L.J. 1, A.l.R. 1929 P.C. 2S6. 120 EC, 56. A suit under sec. lllB, 
Bengal Tenancy Act falls under Art. 120, and the right to sue accrues 
from the date of final publication of the Record-cf-Rights, but the plaintiff 
is entitled to an extended period of limitation by three (now four) months, 
because sub-sec. (4) of that section provides that limitation is suspended 
for that period from the date of the cerdficate — Aau/osft v. Rjdhika. £6 
Cal 407, 119 1 C 121. AIR 1929 Cal. 4S1. 

Suit by Mahammcdan ben to recover moveable property :~A suit by 
the heir of a deceased Muhammadan to recover moveable propeny left by 
the deceased is governed by Art, liO , tut if the propert>' be immovesb'e. 
the suit will fall under Art 144— Aforiam Beeviammal v. Meera Saheb, 29 
Ind Cas 275. Kbadersa v A>mj. 34 Mad 511 (513); [oti PershaJ v. 
Sant Lai. 34 P.R. 1914, 21 1C. 9l9. 13 P.L.R. 1914. 

A suit b) one of several Muhammadan heirs for a share of the 
intestate's moveable propert>' in the possession of another heir is governed 
by Art 120, and not by Art 49— BcsAirimnissj v. Abdur Rahim. 44 
All 244 (246), 20 A L J 71. 64 1 C 974 

Suit by adopted son to recover moveable property : — ^A suit by ibe 
adopted son to recover immoveable property alienated by the widow before 
the adoption, is governed by Art 144. if this property’ is moveable. Art. 120 
applies, and limitation runs from the date of adoption— FenAafJrflfnjrn v, 
Venkatjramiah 27 M L J 569. 25 I C 692 

Suit for settlement of rent —Where the Revenue Officer directed ihst 
the lands in i^uestion be recorded as liable to payment of rent, and it 
then too late for the proprietor to apply under sec. 105, Bengal Tenancy 
Act for settlement of rent, a sun instituted in the Civil Coun by the 
proprietor to have fair rent settled in respect of the lands is gotemeJ 
by this Article, and time begins to run from the date of the order of the 
Revenue officer— Berbamduf v. Krishna 18 C W N 466, 20 I.C. 910- 

5ai/ to set aside municipal election — A suit by a defeated candidate 
to set aside the election of members of a Municipal Board is a suit of 9 
civil nature and maintainable in a Cml Court, and Art. 120 governs tb® 
suit— Rjghunandjrt v. Shea Prasbad 35 All. 30S 

Suit by one cO-Onner agitinsf another for recovery of income : — A suit 
by one ccKm-ner ol a lagh'n to recover his share of the net income from 
another ccKiuner who was appointed by the Government as the manager 
of the faghir, is really a sou lor accounts governed by Arf. 120, and not 
one under Art. 62 because the suit is not for a definite sum of money 
received by the defendant for ihe plainulf —Subbj Ron’ v. Rama Ron\ 40 
Mad. 291 (293) See this case cited in Note 370 under Article 62. 

Suit to set aside order of Cmernment i—\n 1903 the Government 
officials marked off the lands in suit and issued to the plaintiff a rough 
patta shoeing the lands to which Government admitted his right to obtain 

* grant subject to the usual conditions. The plaintiff preferred objection 
to the exclusion from the rough patta of the lands in suit. His obleciions 

♦ ere rejected in 1905. In 1013, the plaintiffs brought a suit to set aside 
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the order of dismissal of objeclion and for a declaration of his right. Held 
that Article 120 governed the suit, which was therefore barred— /Imbu 
Nair V. Secrefary o/ State. 47 Mad 572 (P.C.), SO l.C. 835. A.l R. 1924 
P.C. 150, 29 C.W.N. 365. 

509. “When Ihe right to sue accrues” — There can be 
no right to sue until there Is an accrual of the right asserted in the suit 
and its infringement or at least clear and unequivocal threat to infringe 
that right by the defendant against whom the suit is instituted. Thus, 
a Hindu died leaving a will by which he directed that his property would 
go to his widow K and minor son T iointly and that m case the son died 
before his mother K, then the latter should be the owner of the pfopcrt>. 

The son T died during the lifetime of his mother K leaving a widow B, 
and a minor son M . B brought a suit against K claiming half the property 
on behalf of M, but this suit uas ui hdraun Then K b'ought *he present 
suit for a declaration of her right to the whole property under the will. 
Held that although K's right arose on T’s death, still the period of 
limitation for this sun ran not from the date of T’s death, but from the 
date of the suit brought by B, when the right of K was actually Infringed 
or threatened to be infringed — Bofo v Koklan. 34 C.W.N 1169 (1175) 
(P.C.). 28 A.L.J 1188, A.IR. 1930 PC. 270 Their Lordships further 
held that Article 123 or 127 might also apply to the suit 

7'respass In a suit for declaration that the defendants are not 
entitled to open a door in their wall and to commit trespass upon the 
platform of the plaintiff's well, it was held that each act of trespass 
constituted a fresh cause of action, and the suit brought more than nine 
years after the defendants opened ihe door, was not barred— Shco Prasad 
V, Mangar. 12 A.L.J. I ISO, 25 l.C 185 

Entry m Revenue Records —The plaintiffs brought a suit for a 
declaration that an entry in the record of rights to the effect that the 
defendants have permanent occupancy rights m the suit-lands is not 
correct. Hefd that the period of hmitanon ran from the date of the 
publication of the entry In the record of rights, and not from any previous 
date when the defendants had set up rights of permanent occupancy m a 
written statement filed by them in a previous suit The entry m the 
record of rights afforded a fresh cause of action to the plaintiffs— Surya- 
narayana v. Bul/av 3 <i. 52 M L.J 323, A I R 1927 Mad 568, 101 1 C 85 
But the mere entry of the defendam’s name as owner of a property in the 
revenue papers does not give rise to a cause o! action lor the plainiiff m 
respect of a declaration of his title to the propeny, and time does not 
begin to run against the plainliR until an actual claim is made by the 
defendant on the strength of the entry m the papers— Dma v Rjma. 23 
C L.J. 561 , 34 I C. 702 , or until the defendant attempts to dispossess the 
plaintiff— 5urjj Kumar v. Vmed Ah. 25 CW N. 1022. A.l R 1922 Cal 
251, 63 l.C. 954. The principle is, that if the owner is in possession of 
the property. It is not obligatory on him to file a sun for declaration of 
his title because of an adierse entry m the Khewat. unless and until his 
title to the property is denied by the defendant and the denial has the .X 
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effect of disturbing his possession or doing him some other tnlury that is 
not capable of being remedied otherwise than by a suit for a declaration. 
A cause of action for such a suit accrues when his right is substantially 
denied on the basis of that incorrect entry, and not when he has merely 
the knowledge of the adverse entry — Faaidar v. Baldco, A.I.R. 1927 AH. 
597, 102 I C. 172 Thus, where the defendant's name was entered in the 
Revenue papers in 1899, in respect of plaintiff’s property, and then the 
defendant instituted a suit in 1903 for prcffts of the share of that property, 
held that the plflmtiH’s cause of action accrued on the latter date — Skinner 
V. Shankar, 3l All. 10 (Note). Plaintiffs having purchased certain lands 
m 1867 brought a suit in 1890 to obtain a declaration of their right to ha>e 
the lands registered In their name in the Revenue records It was held 
that the right to be placed on the register is a right which does not give 
rise to a cause of action until it is asserted or denied, and a suit for 
a declaratory decree m respect of it must be brought within six years 
from the time when the right was disputed In the present case the right 
had not been asserted or denied until the present suit was filed, and the 
defendant denied the right in his written statement; the suit was therefore 
not barred— SAiLi/j v. panda. 19 Bom. 43 (45). In J888, the plaintiffs 
were wrongly recorded as eTpropnetary tenants of certain lands of which 
they were proprietors, and the defendants were recorded as proprietors. 
In 1903. the plaintiffs applied to have the record corrected, but their 
application was refused in 1904 and they were told to go to the Civil Court. 
In 1910 the defendants applied to have the rent assessed on the lends 
and obtained an order to their favour. The plaintiffs thereupon brought 
the present suit in 1912 for a declaration that they were the proprietors 
Held that the cause of action arose in 1910 and not In 1904, because 
notwithstanding the order of 1904. the plaintiffs had remained in possession 
of the land without liability to pay rent therefor, and it was not until 
rent was assessed in the proceedings of 1910 that they became liable W 
pay rent The order of 1910 gave the plaintiffs an entirely fresh cause of 
action— «4l}ah Jilai v JJmrao Hussain. 36 All. 492 (495) So also, where 
the plaintiffs had all along been in possession of the land in suit, but in 
1901 the setflemenf authorities had made an entry which showed that they 
were entitled to a smaller area, they objected to the entry, but their 
objection was rejected. They, however, remained in undisturbed posses- 
sion of all the land to which they were entitled In 1909 the Collector 
ordered that the entry should be corrected but the Commissioner set aside 
his order and the plaintiffs then brought a suit for declaration in 1910. 
Held that the suit was within time, m as much as the Commissioner’s 
order of 1909 gave the plaintiffs a fresh cause of action as it W'as a fresh 
attack upon their title, whether the proceedings of 1901 give them a 
cause of action or not — Sheopher v. Deonarain. |D A.LJ. 413, 17 I C. 
C75 An adverse entry in the record of rights even if allowed to remain 
unchallenged docs not necessarily extinguish the rights of the party against 
whom such entry has been made, and a fortiori, an order to alter the entry 
to the prejudice of the party without the actual alteration of the entry 
cannot hy itself extinguish the fight unless the other party can prove 
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adverse possession for the statutory period or some similar reason in 
support of his plea of such extinction — Faieh Ah v. Muhammad Daksh. 
9 Lah. 428. A.I.R. 1928 Lah. 516 (522). 

The defendant \iho was shown in the revenue records os a lakarraridar 
entitled to one-third share of the produce, issued a notice of eiectment 
in 1912 to the plaintiff who was shown In the revenue records to be the 
owner of the lands in suit The plaintiff brought a suit in the Revenue 
Court to contest the notice but was defeated Thereupon proceedings in 
execution of the notice took place; but the proceedings mere purely formal, 
and in fact the plaintiff retained physical possession of the land, in suit 
In other words, so far as plaintiff was concerned, the ejectment proceed- 
ings of 1912 in no way affected his possession A further notice of eject- 
ment was then issued against him. Held that the fresh notice constituted 
a fresh invasion of his title and that therefore limitation for his suit for 
declaration of title began to run from the date of the fresh notice— Befj 
Sfngfi V. Lakshmi Das, 6 Lah. 132. 26 P L R. 326. A I R 1925 Lah 391, 
89 l.C. 299. The Revenue authorities had entered the names of the 
defendants as owners, and the names of the plaintiffs as in possession 
Subsequently the defendants applied for partition, which was allowed by 
the Revenue authorities, whereupon the plaintiffs sued for a declaration of 
their title Held that It was not obligatory on the plaintiffs to bring a 
suit after the first revenue proceedings m as much as they were not 
disturbed in their possession, and that the plaintiffs had a fresh cause of 
action from the date of the order of the Revenue officer in the partition 
proceedings— Hakim Sfng/i v iraryamon. 140 PR 1907, Jakarta v 
U'J/f, 93 PR. 1919. 53 I C 595, Smaif v Dahab. 8 Lah 22, 100 
1 C. 732, A I R 1927 Lah 119 The principle deducible from these 
and the following cases is that If a plaintiff is in possession or enjoy- 
ment of the property in suit, he is not obliged to sue for a declara- 
tion of title on the first or. each succeeding denial of his title by 
the defendant He may look upon such denial with complacency or 
at his option may Institute a suit to falsify the assertions of the other 
side. But when he finds that his rights are being actually jeopardised by 
the actions or assertions of the defendant, then he must take proceedings 
within SIX years from the date of such actions or assenions— fate/i Ah 
V Aid Baksh. supra The defendant’s name was recorded as proprietress 
some 30 years before suit, and then she left the village and received no 
share of (he profits, and within sir lears before suit she transferred a 
portion of the property Thereupon the plaintiffs sued for declaration of 
their title Held that the plaintiffs’ cause of action did not arise when the 
defendant’s name was recorded, but it arose uhen the defendant transferred 
the property— Rjftmjtuffj v Shamsaddin. H ALJ 877. 21 IC 609. 
The plaintiffs sued for a declaration of their proprietary rights in certain 
land, alleging that the land in dispute was in their possession, that the 
revenue authorities wrongly included it in the estate of the defendants, 
neither the plaintiffs nor the defendants being a party to the action of the 
Revenue authorities, and that the defendants on the strength of the said 
entry endeavoured to oust the plaintiffs from the land Held, that the 
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cause of action of the plaintiffs did oot accrue on the date of the entry 
in (he settlement Records but from the date when the defendants attemptea 
to oust the plaintiffs— AfatAa Sin^h v. Sadic} AU. 20 P.R. 1900 A “rtam 
plot of land was recorded as the separate property of the defendants i 
the settlement records of 1887 In 1914 the defendants an 

application for partition, claiming the plot as their separate property 
In a suit brought by the plainliffs in 1915 for a declaration that 
joint owners of the land with the defendants It was held that altnoog 
a cause of action might have arisen by reason of the settlement entry i 
1887, still a fresh cause of action arose in 1914 when the plaintiffs fo^ 
themselves in danger of being actually deprived of their 
The suit was therefore not barred — Kali Prasad v, Utrrbans, 41 A • 
(512), 17 A L ]. 588, 50 1 C 767. A was the sole owner of a land, bw 
his brother-in-law B had the lands recorded in the Record of ® 

being held in joint tenancy by A and B A took no steps to have 
entry corrected and B made no attempt to draw material benefit from tn 
land Afterwards B instituted a suit in the Small Cause Court 
to participate in the profits of the land- A suit by A for a declaration 
be was the sole owner of the land, brought within six years from 
receipt of the summons of the Small Cause Court, was in lime, because 
the plaintiff’s cause of action arose not from the publication of the 
of Rights but from the date of institution of the Small Cause Court sui 
which cave a serious challenge to his right— AJonfvf Alauddtn v. Bio 
Saibunnlssa, 2 P L.J 557. 41 IC 199. Where there is a definite 
challenge to the plaintiff’s rights, by an entry made in the Record oi 
Rights, and where the fact is patent that the plaintiff must have been 
aware of that challenge to his rights, the suit it brought upon iha 
challenge must be brought in accordance with the six years’ rule ot 
limitation , but If the plaintiff continues in possession in spite of the entry, 
he is not required to institute any suit for declaration upon that challenge 
but may Institute a suit at any time within six years of any new challenge 
which has the effect of prejudicing his rights— ;?am/i v. Lala Sadhasamn, 
2 PL.I 493 (495), 41 I.C II. 

In the following cases It has been held that time runs from the date 
of entry in the revenue record : Thus, where the plaintiffs sued on the 
allegation that they were in possession as proprietors of certain lands 
erroneously recorded in the settlement as the properly of the defendan^. 
and prayed that the record may be amended and their own names record- 
ed, held that the period of Ilmilalion was to be reckoned from the date 
of the entry (or from the date when the record of rights w.is sanctioned) 
—Fazldad v- Alehndi, 79 P.R 1879 Where the settlement officer had 
expunged the name of the plaintiff from the Revenue papers and had 
wrongfully caused the name of the defendant to be entered, but the 
plaintiffs had all along remained In possession, notwithstanding the 
ment record, and then sued for a declaratory decree, held that the 
period of limitation ran from the date of the entry In the revenue papers ; 
It was further held that the wrong entry In the village papers a 
wrong committed once for all and not a conilouing wrong within the 
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meaning of sec. 23~Lessc v. Ram Baran, 20 All. 35 (37) F.B. (It 
should be noted that in these eases (here was no fresh Invasion of the 
plaintifl’s rights by the defendant, and consequently time ran from the 
-date of entry in the records, and there was no fresh cause of action). 
The plaintiff’s father had applied in 1903 for entry of his name in the 
Revenue-register as the jenmi of certain land, but the Revenue authori- 
ties refused to do so. In 1917, the plaintiff again applied to have the 
land registered in his name, but on the objection of the defendants the 
Revenue authorities refused to change the registry He then brought a 
suit for a declaration that he was the (enmi of the land Held that 
the suit was barred, as the cause of action arose m 1903 and the plaintiff 
did not acquire a fresh cause of action in 1917 If the defendants had 
attempted to disturb the plaintiff’s possession or claim any right to the 
property in derogation of the plaintiff’s right, such an act would have 
given a fresh cause of action — Perambath Chalhu v. Nee!a Kandhan, 42 
M L.J. 457, A.I.R. 1922 Mad 194 Where the defendant's name was 
entered in the Revenue papers In 1895. and the plaintiff In 1003 applied 
for correction of those papers, when the defendant again asserted his 
title, and the Revenue Court refused to make the correction, whereupon 
lhe plaintiff instituted a suit for declaration of title In I904, it was held 
that the plaintiff's cause of action arose in I895, and no fresh cause 
of action accrued In 1903; the refusal to correct the entry in 1903 was 
merely a continuation of the original cause of ithon—Akbar v Taraban. 

' 31 All, 9. Where the defendant (landlord) in 1905 caused the name of 
1he plaintiff to be entered in the Record of Rights as a tenant liable to 
pay rent, and on the strength of that entry he obtained a rent decree 
against the plaintiff in I9I2. and then the plaintiff brought a suit in 
1912 for 3 declaration that he was a takheroi tenant and not liable to 
pay rent, It was held that the suit was substantially a suit under sec. 
lllA of the Bengal Tenancy Act for petting a declaratory relief in 
respect of Record of Rights, although the plaint made no mention of the 
Record of Rights, and therefore the cause of action for the plaintiff’s 
suit accrued on the date of the publication of the Record-cf-Rights in 
1905 and not from the date of the rent decree of 1912— Sftei/tft Amtr- 
uddin V Sheikh Saidur, 1 P L.J 73 (76). 35 I C. 433 But the mere 
entry of the defendant’s name In the village papers would not of itself 
give the plaintiff a cause of action if such entry was made without the 
knowledge of the plaintiff The plaintiff’s right to sue would accrue 
when he becomes for the first lime aware of Ike fad that the name 
of the defendant was entered In the ^c^•en^e papers— Copal Dai v. Shri 
rhakur Gansa. 20 A.L J. 231. AIR 1922 All 115, 66 I.C. 
M3. That is, time would run from the date of publication of the record 
of rights— ilbdnl Fafur v. Abdat Jabbar. 07 I C 635. A I R 1927 Cal. 
60 Where a wrong entry has been made in the revenue registers at 
the plaintiff’s own instance, but the plaintiff has been In possession, and 
he seeks by a declarator)- suit for the remmwl of the cloud which has 
■been thus thrown upon his title, limitation runs from the date of the 
.emry— .IfaftabiV V /agesftar. 3 OWN 8«6, A 1 R 1937 Oudh 21. 
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(70) ; Soman v. Utlam, 1 Lah 69 (72), 91 P.L.R. 1920, S5 I.C. 924 In 
a Bombay case, a Hindu died leaving his widow and daughter. The 
widow made an alienation in 1869, but the daughter (who was then the 
immediate reversioner) did not impeach the alienation, and after the death 
of the daughter in 1879, the plaintiffs, who are her sons, brought a 
declaratory suit m 1883 It was held that the suit was barred, as the 
cause of action arose when the property was sold in 1869, during the life- 
time of the plaintiff’s mother who was then the nearest presumptive 
reversioner, and no fresh cause of action accrued to the plaintiffs on 
their mother’s death ; it could not have been the intention of the Legis- 
lature. in giving a fight to sue for a declaration within six years from 
the accrual of the rights, to give successive rights to a series of successive 
reversioners to harass the alienees of an estate with repeated suits in 
respect of the same alienation — Chhaganram v. Bat Motigavri, 14 Bora. 
512 (SIS) But this ruling was given under the Act of 1859 and should 
not be taken as good law now, because substantia! changes have been 
made in the Acts of 1871. 1877 and 1908. Under Article 120 of the 
present Limitation Act, the question is not when the cause of action 
arises, but when the plaintiff’s right to sue accrues. 

The Allahabad High Court is of opinion (virtually dissenting front 
the above Calcutta ruling} that the failure on the pan of the nearest 
reversioners to bring a suit for a declaration under Art. 125 with 12 
years of the date of alienation does not create any new cause of action 
for the next reversioners to bring a suit within a further period of six 
years under Article 120. A remote reversioner is not entitled to sit 
still and wait for limitation (o run out against every reversioner nearer 
in degree than himself. An Improper alienation by a Hindu widow is 
a wrong to the entire body of reversioners, and it affords an Immediate 
cause of action to all of them. In other words, the starting point of 
limitation for a suit by a remote reversioner is the date of alienation and 
the suit is governed by Article 120— Aumvar Bahadur v. Btndraban. 37 
All. 195 (202); Anandi y. Ram Safiai, 27 O.C. 173, A.I.R. 1924 Oudh 
381. The same view has also been expressed In Chiruvolu v. Chiruvolu, 
29 Mad. 390 (411), and Narayana v. Rama. 38 Mad. 396 (401) 

If the nearest reversioner is found to have colluded with the widow 
in the matter of alienation, the remote reversioner is entitled to bring a 
suit for declaration, and the cause of action arises as soon as the fact of 
collusion becomes known to him— ffuniwir v. Bindraban. 37 All. 195 
( 200 ). 

Suit by reversioner born after alienation An entirely different case 
arises when the suit is brought by a remote reversioner who is bom 
after the date of alienation. It is a well known principle of law that one 
reversioner does not derive his title through another, (even though that 
other happens to be his father), but all of them claim from the last full 
owner ; consequently the right of a remote reversioner to sue Is not 
derived from the right of the nearer one. If therefore the right of the 
nearest reversioner for the lime being to contest an alienation by the 
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vi;]o« is allowed to b^mc barred by limitation as against him, (his will 
not bar the similar richts of the suteeqoem reecnloner who was bom 
alter the dale of alknaiion. The subsequent ret'enloner's right to sue 
accrues only on his btrth. and il he brings the suit while he is still a 
minor, or within three years after attaining majority, it is not barred, 
although more than twelve years has’e elapsed alter the date of alienation 
•~DhagvanU v. 5olhi, 22 All. 33 (47) (F.B); /(b/nash v. Uannalh, 22 
Cal. 62 (71). This was also the view of IIk Madras High Court In 
Cob/niJ V. Thayammal, 28 Mad. 57 (60) and Narayana Aiyar v. Rama 
Aiyar, 33 Mad 3D6 (400, 405). But these cases have been overruled by 
the Full Bench case of Veramma v. Gopah Datjya. 41 Mad. 659 (F.B.) 
In this case it has been laid down that the cause of action for a suit for 
a declaration that an alienation by a widow is not binding on the estate, 
arises on the date of alienation jointly and simultaneously for the entire 
body of resersioners. If, therefore, the alienation is not impeached by 
a declaratory suit within 12 years under Article 125 by the nearest 
reversioner, a remote reversioner bom alter the lapse of 12 years from 
the date of the alienation wilt be debarred from bringing a suit for 
declaration. The correctness of this ruling has been doubted in Das Ram 
V. Tfrfharufh. 51 Csl. 101, at p. 108; but it has been followed by 
the Lahore High Court In Chiragh Din v. Abdulla, 6 Lah. 405, 90 
l.C. 1022. 

The property of a Hindu female who was the daughter of the last 
male holder, and who was entitled to a limited estate, was during her 
minority sold by her guardian in 1891. The plainiifl (the last male 
holder’s daughter's son) who Is her reversioner, and who was not born 
at the date of the alienation, brought a suit in 1916 for a declaration that 
the sale was ineffective as against him. Held that the suit was governed 
by this Article and not by Article 125, as the alienation was not made 
by the female herself but by her guardian, and that the right of action 
accrued to the plaintiff when he was bom (in 1896), end the suit was in 
time as it was brought within three years of his attaining majority (secs. 
6, 8)— Das Ram v. Tirfftanaffi, 51 Cal. 101 (108), 81 l.C. 522, A.l R. 
1924 Cal. 481. 
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PART Vin — Twelve years. 

12 1. — ^To avoid incum- Twelve WhenJhe sale becomes 
brances or under- years. final and conclusive, 
tenures in an entire 
estate sold for 
arrears of Govern- 
ment revenue, or in 
a patni taluk or 
other saleable tenure 
sold for arrears of 
rent. 


510. Scope —This Article applies not only to a suit brought by 
the auction-purchaser at j revenue sale, but also to a suit brought by 
a transferee from such auction-purchaser who is entitled to the same 
rights as his assignor — Koylash v. Jabar Ah, 22 W.R. 29, Wahid AU 
V. Rabat Ah, 12 C W N 1029; see also Sho$i Bhushan v. Kramtalla. 10 
CVN 148; Narayan v. Kasiswar, 1 C.LJ. 579. 

511, Incumbrance —It has been held in a large num^r of 
cases that adverse possession is an incumbrance within the meaning ol 
this Anicle or w’lthin the meaning of the Patni Taluq Regulation (VIIl o' 
1819) or of Bengal Revenue Sale Act (XI of 1859) — Nugar Chandra v. 
Rai'endra, 25 Cal. 167 (171); Karmt Khan v. Srojo Nath, 22 Cal. 

(251) , or under the Assam Land and Revenue Regulation — Prasanrui v. 
Jnanendra, 43 Cal. 779 (782). But It should be noted that where the 
estate is sold subfect to incumbrances, the adverse possession of the 
defendant for the statutory period before the date of sale Is oof 
incumbrance and a suit to recover possession is not a suit to a\oid so 
incumbrance within the meaning of this Article, and is barred even 
though brought within 12 years from the date of sale. This view 
deducible from Kumar Katanand v, Syed Sarafat, 12 C.V/.N. 523, snd 
Raimuddi v. Nalini Kanfa, 13 C.W.N. 407, 1 I C. 81. 

Thus, where the estate is sold (for arrears of revenue) subject u’ 
Incumbrances and it appears that the adverse possession of the defendant 
had commenced before the estate w'as sold for arrears of revenue, 
if the defendant had been bolding adversely to the old proprietor) and 
the adverse possession was snfflciently long, i.e., for more than 
years before the Institution of the suit to avoid the incumbrance, the suit 
would be barred by limnailon even though brought within 12 years from 
the date of the revenue sale. Such a suit is not governed by Artid* 
121 but by Article 144 — Karmi Khan v. Broionath, 22 Cal. 244 (2SI). 
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VThcrc th€ rlsintilT rurch-^ttd the estate %ith richt to avoid Inom- 
branccs, bvit it was found that the adverse jv''ses<ion of the defendants 
and their rredcccssors eorrmented even befate fht* froafion oj the pjini, 
such adverse possession vas not an Incumbrance uhich the plamtin «as 
entitled to a^oid within the mcanin}> of this Article, and therefore this 
Article did not apply to a suti to recover possession from the defendants. 
(The suit fell under Article U4 and was consequently barred). — Kalika- 
nsnd V. C/pmijs. 10 CV N 18. 26 1C 43G The reason is. that an 
incumbrance. In order to he so. must >e one which accrued upon the 
tenure by the act or inaction of the defaulting patnidar himself , and 
therefore an adverse possession, in order to be an incumbrance, must be 
a possession which has commenced after the creation of the pafni tenure 
— JbW Therefore, where the defendants had been holdinR adversely for 
a period cfeally cxceedinR !2 years, and the evidence did not establish 
whether the defendants had commenced so to hold after the creation of 
the pafni, the plaintiff's sun would fail, because in order to bring the 
case under this Article the onus would be upon the plaintiff to show that 
the adverse possession of the defendants commenced after the patnf was 
created— B/prorfas v. Kemmi Kumar, 48 1 A, 499, 49 Cal 27 (34) (P C ), 
26 C V.N 465. 41 M.LJ. 638 

If the land is sold with power to avoid incumbrances, then a sun to 
recover possession of land from the adverse possessor is a suit to avoid 
incumbrances within the meaning of this Article, snd the period of limlta* 
tion runs from the date when the sale becomes 6nal, and not from the time 
when the adverse possession commenced Even if it is regarded ns a 
suit under Article 144, still the period of limitation would run when the 
sale becomes 6nal, the possession of the defendant being regarded as 
becoming adverse to the plaintiff only from the date of the auction- 
purchase — Nuffur Chundra w Raicndra 25 Cal 167 (I7l). Prosanna v 
Jnanendra. 43 Cal 779 (782) 

The period of limitation runs when the sale becomes final and not 
from the date when possession was formally given to the purchaser at 
the sale — Prosanna v fnanendra. 43 Cal 779 (782), 31 I C 801 

A person who had been in possession of a portion of a revenue- 
paying estate adversely to the owner for more than 12 years before the 
estate was sold for arrears of revenue under the Assam Land Revenue 
Regulation 1886, would be considered as a joint proprietor liable to 
pay the revenue under sec 63 of that Regulation, and therefore a 
'defaulter' within the meaning of sec. 67, he held no ‘incumbrance' 
which the auction-purchaser was called upon to annul by a suit within 
the period prescribed by this Article Being a defaulter, his interest 
was sold away by the revenue sale, and the suit brought by the pur- 
chaser to recover possession of his share would be a suit for possession 
under Art 142— Alflfifm Chandra v Piyan 44 Cal 412 (423, 424), 21 
C W.N. 537. 39 l.C. 213. 

if the patni came to an end. not by reason of sale for arrears of rent, 
but by voluntary relinquishment by the patnidar in favour of the Zamindar, 
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a suit by the latter to recover possession of (he land from the persons 
who had taken possession of It adversely to (he patnidar was governed 
by Ar(, 144 and not by this Article, and time ran from the date wherr 
the defendants (ook possession and not from (he date of relinquishment 
— Cohinda v. Surfa Kania. 26 Cal. 460 (463). 

512. Under-tenure . — ^This Article refers to under-tenures 
which are not avoided per se by the sale but which are voidable at the 
option of the purchaser, such as a durpalni tenure which is voidable 
on the sale of a patnl tenure On a sale of a tenure for arrears of 
rent under Act VIII of 1869 or Reg. VIII of 1810 the under-tenures are 
not avoided ipso facto, but are voidable at the option of the purchaser; 
consequently this Article applies to a suit brought by the purchaser for 
that purpose — Ttiti v. Mohesh Chandra. 9 Cal. 683 (687) (F.B ) (over- 
ruling Vnnoda v. AIot/iooraniMA, 4 Cal. 860) 

122. — Upon a judg- Twelve The date of the^ judg-- 

ment obtained in years. ment or recognisance. 

British India, or a 

recognisance. 

513. This article does not enable suits to be brought upon &1I 
judgments obtained in British India, but only provides a period of limUa- 
lion for suits upon such Judgments as can be sued upon— /fvf v. 

3 Bom. 207 (209). Thus, no suit can be brought upon a decree, the 
execution of which is barred by limitation— FaV/rapa V. Pandurangapa, 6 
Bom 7 (9); Dhanrai v Lakhrant, 38 Ail. 509 (516). An action Is 
allowed to be maintained on a ludgment only where the Judgment cannot 
be enforced in any other way — Kahcharan v. Sufchoda, 20 C.W.N. 58, 
30 I.C. 824. 

An order of the High Court in its insolvency Jurisdiction Is a Judg- 
ment of the High Court, and a suit based upon such order is main- 
tainable Such a suit IS governed by this Article— /Jnnoda v Nobo. 
33 Cal. 560 (564) 

Where the plaintiffs obtained « decree against the defendants’ father 
and after his death the execution of that decree was refused as against 
the family property in the possession of the defendants, and thereupon 
the plaintiffs brought the present suit against the defendants to enforce 
the father's decree debt against the sons, held that the suit was not 
governed by Article 122, because the sons not being parties to the 
Judgment obtained against their lather, it was not binding upon them and 
they could not therefore be sued upon a Judgment obtained against the 
father. It is a suit brought to enforce against the sons their pious 
obligation to discharge their father’s debt, and falls under the residuary 
Article 120 — Periasamt v. Seetharama. Z1 Mad. 243 (249). (F.B). 
another Madras case, under similar facts, it was held that the suit against 
the son was not a suit upon a Judgment, because under the Civil Proce- 
dure Code no second suit would lie upon a previous judgment, the 
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remedy provided being in txtcxition In Ihc msnner yroTided In ihc 
Code--/?iim«>>a v. IVnlafJrafiun, 17 Mad. 122 112?). 

The Calcutta Hlch Court holds that s suit may be Instituted In the 
High Court on a decree of the High Court lifell— /Iffarmoney ^ Hurry 
Doss. 7 Cal. 74 (7S). But the Bombay High Court dissents from this 
view in Merwanji v. Ashahal, 8 Bom 1 (13). 

According to the Calcutta High Court, an action docs not lie in that 
Court upon a iudgmeni of the Calcutta Court of Small Causes— 3foons/tf 
Cofan V. Currfcm Bux, 5 Cal 294 But the Bombay High Court holds 
that Such suit 1$ maintainable, if there is not sufhcient moveable property 
of the defendant within the lurlsdictlon of the Small Cause Court, and 
there is sufilcieni immoveable property within the jurisdiction of the 
High Court — Fakirappa v. Paniurangapj. 6 Bom 7 (10) 

\Chere a suit on a judgment is barred, that judgment cannot be made 
the basis ol a suit lor the administration ol the estate o! the judgment- 
debtor. Thus, an application was made to the High Court for an order 
absolute for sale of the mortgaged property in execution of a mortgage- 
decree transferred to it for execution by a molussil Court, and the appli- 
cation was refused on the ground that the mortgaged properties were out- 
side the jurisdiction of the High Court, a suit was then brought by the 
decree-holder for the administration of the estate of the mortgagor (who 
had died already) and for sale of the mortgaged properties, more than 
twelve years after either the date of the original debt or the date of the 
mortgage-decree. Held that the suit was barred by limitation — fogemaya 
V. Theckomoni, 24 Cal. 473 (488) 

123. — For a legacy or Twelve When the legacy or 
for a share of a rcsi- years. share becomes pay- 
due bequeathed by able or deliverable, 

a testator, or for a 
distributive share of 
the property of an 
intestate. 

514. Whether defendant must lawfully represent the 
estate — In earlier cases it was held that this Article applied only to 
cases in which the properly was sought to be recovered as such from a 
person who lawfully represented the estate and whose legal duty it was 
to distribute the estate, as'for Instance, an executor— fssur Chandra v. 
Joggat Chunifer. 9 Cal 79, Aiiml Huq v Maryam. 17 O C 157, 24 I C. 
45; Kfifliirsfia v. i4}<i5a, 34 Mad. 511 (512). Therefore where a 
Mahomedan died intestate, the estate vested in the heirs and no one was 
bound by law to distribute the property, a suit by one of the heirs against 
the others to recover possession of his share was governed by Art. 14^1, 
if the property was Immoveable, and by Art. 120, if the property was 
moveable , Article 123 did not apply to the case — Khadirsba v. i4yissa. 
34 Mad. 511 (513); Alarwn Beevutmmal v Kaifir Meera Sahib, 29 
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275 (278): Zainab v. Ghulam Rasul. 4 Lah. 402 (404), A.I.R. 1923 lafi. 
519, 73 I.C. 425; Amul v. Maryam (supra). So also, where the amount 
of a mortgage-debt due to a deceased Mahomedan was realised by the 
widow, and the other heirs brought a suit to recover the money from her, 
held that the suit fell under Article 120 and not under this Article, because 
the Widow was not an executor or administrator representing the estate 
of the deceased and was not bound to distribute the shares of the plaintiffs 
— Umardarai v. IVilayat. 19 All 169 (172). An executor de son tort, 
though he can be treated as incurring the liability of an executor for 
certain purposes, yet cannot be taken to represent the estate of the 
deceased. A suit to recover certain moveable properties of the deceased 
from such person did not fall under this Article but under Article 129— 
Sithamma v Narayana, 12 Mad 487 (488). A person who obtained a 
succession certificate was not a person who either as executor or adminis- 
trator represented the estate of the deceased, and ho was not under any 
obligation to distribute the shares in the property of the deceased among 
those entitled to them Article 123 did not apply to a suit brought against 
him by the other heirs of the deceased for the recovery of money collected 
by him—Ahidannessa v Isuf Alt Khan, 50 Cal, $10 (614), A I.R- 1924 
Cal 142, 27 C VT N 941 

But the current of recent decisions is to the contrary. Thus, in a 
recent Madras case, it has been held that this Article applies to a suit 
against any person who is in possession of the estate and bound to pay 
the legacies, and is not confined to a suit against the executors or adminis- 
trators only “The wording of the Article 123 is general, it refers to 
a suit for a legacy or for share of residue bequeathed by a testator, and 
if the legatee has a cause of action against the person in possession of the 
assets of the testator. I do not see why there should be a further qualifica- 
tion that the person m possession of the assets should be an executor or 
administrator. I think it will be reading into the Article words which 
are not there, namely that the suit should be for a legacy or share of a 
residue against an executor of administrator.” Article 123 applies to a 
suit lor a legacy against any person rightly or wrongly in possession of 
the estate under such circumstances that he is bound to deal with it 
the estate of the deceased Therefore a suit to recover legacy against 
an executor de son tori falls under this Article— Srf Rafa pariha^arathy 
V Sri Ra/a Venkaladrt. 46 Alad. 190 (F B.), 43 M L.J. 486, A.I.R. 1922 
Alad 457. It follows as a necessary corollary that a suit for accounts 
by an heir of an intestate person against an executor de son tort is governed 
by Art. 123. and he is liable to account for mesne profits for a period of 
12 years before suit — Robson v Admimstralor-Ocncral, 30 P.L.R. 503, 
A I.R 1929 Lah. 753 (758); CopaJa Chelty v. Narayana Swami, 23 L.’®'. 
528, A.I.R. 1920 Mad. 681, 95 I.C. 33. 

The Judicial Committee of the Privy Council applied ihis Article to 
a suit brought by a co-sharer of an estate to recover his share ffom the 
other co-helrs in possession of the estate, in a case of intestacy— APung 
Tun V. AJa Thit. 44 Cal. 379 (P.C ), 21 C.W.N. 527, 10 Bur. L.T. 138. 
38 I.C. 809, A.I.R. 1916 P.C. J45. 
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The Bombay Hich Coun hai il»o held lhai ihi* Article »rr''f* 
ever)' suit «herc the rlalntlft TeeVs to retorcf a d*»iribHii\c »harc fl the 
rre^eny cf tn Intc«t3te, llTC<^ect^\-e ol mhcihcf the delcniant U under a 
legal obligation to distnbutc It or not. and that the dccKion of the Priry 
Council in Alaung Tun v. Ala Th«l. Cal. .TTPi di<Tlaccd the yrexioua 
rulings on this point— Shirinba* x. Ifafanbci. Bom M5 IF'Vi) The 
Calcutta High Court has aBo syplied this Article to a e3‘c in »hich the 
suit tkas brought not against the executor but against the legal rcrrc<cn- 
tative of an executor xho was in po'^cssion of the ax«ett-h>rlrjnonl 
V. Dhirendra, 41 Cal 271 (2741 (Bui the old vlea has again been 

adopted In the recent case of Soarob v Abbes Afi. A 1 K IP20 Cal 4=10. 

©lie 725) The Rangoon High Court al<o holds (foltofliing the BflxT 
Council decisionl that this Article Is applicable to a suit by one co-heir 
against the other co-heirs for a share tn the corpus of an inheritinee— 
AlJung Po V Afjung Shve. I Rang 405. AIR 1021 Rang 155. 70 I C 
855. Ma Nan v Ma Shna. 4 Bar L J 76. A } R 1025 Rang 2J.1. 88 
l.C. 609. Ala Tok v Alg V«n. 3 Rang 77. A.1 R IP’S Rang 228. ©2 1 C 

489: Ala San v Alg Afaung. 5 Bur LJ. 4. 95 1 C 514. A 1 R 1920 

Rang. 95 

A certificate of administration granted under Reg VIIl of 1827 only 
Indicates the person who for the time being 1$ in the legal management 
of the property, but does not constitute the holder of the certificate a 
rcprcstfnfafivc of the estate for the purpose of distributing it among his 
co-sharers Therefore, a suit by certain co-sharers of a deshpande vaian 
to recover their allowance from a person who manages the estate under a 
certificate of administration does not fall under this Article but under 
Article 131— Aeshav v Naroiana, 14 Bom 23C (241) 

515. Suit for legacy ‘—This Article applies where the sub- 
stantial claim is to recover a legacy, even though the legacy be not 
■assented to by the executor, and whether or not the suit involves the 
administration of the whole estate — Sofebftji v Bat Safiabu, 36 Bom. 
Ill (113) 

Where the legacy is an annual allowance, and the plaintiff is receiv- 
ing that allowance annually, a suit not to recover the legacy but to have 
it defined what the amount of the legacy is. does not fall under this 
Article — Hcmangini v Nabin Chand, 8 Cal 788 (802) 

The mere fact that In a suit for legacy is a prayer for adminis- 
tration of the estate, as ancillary to the claim for legacy, will not take 
the case out of this Article and bring it under Art 129— Ra/cmannor v 
Venkatakrishnaya. 25 Mad 361 (364) 

Where a person has received a great portion of the legacy but he is 
not satisfied that he has received the whole of it. and brings a suit for 
account against the executors, the suit falls under Article 120 and not 
Art. 123— Ga/anan v Woman, 12 Bom L R 881, 8 l.C 189 (190) But 
if the suit is in effect a suit for legacy, a mere prayer for accounts will 
not oust the operation ol Art 123 And If a suit is brought by a person 
■who is entitled under a will to a legacy and to a share of the residuary 
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estate, but he does not ask for payment of the legacy nor for the ascertain- 
ment of the share of the rcsidne but sets forth certain alleged acts of 
misconduct on the part of the defendants (who are administrators) with 
respect to their dealings with the property, and asks for an account and 
for damages, heW that the suit must be treated as a suit for recovery of 
legacy under this Article (and the plaint should be amended accordinglyl^ 
and not as a suit for accounts — Curset/ec v. Dadabhat, 19 Mad. 425 (4lS). 

Limifalion — A legacy is payable one year alter the testator’s death. 
Consequently, a suit for legacy is in time if brought within thirteen years 
after the testator's death — Cursetji v. Dadabhai, 19 Mad. 425 (432); Sn 
Raja Parthasarathi v. Sri Raja Venkaladri. 46 Mad. 190 (F.B }, 43 M L J- 
486, A I R 1922 Mad. 457 (476) 

Moreover, the legacies are not payable until there are available assets 
to pay them, and therefore time under the statute does not begin to run 
until the executor or other person liable to pay it has m his hands money 
with which It could be paid— 5rj Ra/a Parihasarathy v. Sri Raja Veni-afadn 
Appa Rao (supra); affirmed on appeal, Sri Raja Venkaiadrl v. Paratha- 
sarathy. 48 Mad. 312 (P C ). 48 M L J 627, 29 C.W.N 989, 87 l.C 334, 
AIR. 1925 P C lOS. Thus, a Hindu widow claimed certain property 
as the heir of her deceased son She bequeathed by will the income of 
the property before her death Her title was disputed by another lady 
who claimed to be the adoptive mother of the deceased son. The validliy 
of the adoption was chalienged by the natural mother (testatrix) and litifa- 
tion followed After her death, suns were filed by the beneficiaries under 
the will for the payment of the legacies. Heid that the legacies did not 
become payable until the executor or other person liable to pay them had 
assets in their hands out of which to pay them, and no one could have 
had in his possession any fund representing the income of the estate until 
It had been finally decided by the Court that the adoption was invalid. 
And the suits to obtain the legacies, instituted within 12 years from ihe 
final decision of the Court declaniig ihe adoption to be invalid were not 
barred by limitation — Sri f?a/a Venkaladri v Parthasarathy, (supra). 

516. Suit fqr share of residue —This Article applies to a 
suit by a residuary legatee to recover his legacy or share of legacy under a 
will and for an account for the purpose of ascertaining what that share is. 
whether the suit is brought against the executor or against the executor’s 
legal representative — Khetramani v Dhirendra, 41 Cal. 271 (274, 275), 
25 l.C. 370. 

Where a will makes certain illegal dispositions of property, a suit by 
the heir of the testator for setting aside the will and for recovery of the 
property so disposed as undisposed of residue, falls under this Article, and 
must be brought within twclw years from the date of the testator’s desih. 
that being the date on which the residue becomes payable- Hcmangini 
V, Robin. 8 Cal. 733 («»). 

This Article also applies where the claim is for Ihe whole of ih* 
residue — Kherodemoney v. Doorptmoney, 2 C.L.R. 118, on appeal. 4 Cal- 
455. See also iJofo v. Koklan. 34 C.W.N. nC9 (1175) (P.C.). 




SOS 


THE INDIAN LIMITATION ACT 


(Art. 124. 


4 Bur. L J. 76. A.I.R. 1925 Rang. 233. SS I.C. 609; Maang Po Mjar.g 
Shne. I Rang. 405, A.1 R. 1934 Rang. 155. 76 f.C. 855; Sat r. 
Mg Mating. 5 Bur. L.J. 4. 95 IC. 514, A.I.R. 1926 Rang. 95; Maung 
An v. Maung Tok Pyn. 5 Rang. SS2, A.I.R. 192S Rang. 6, 106 
1C 823 If a Mahomedan c<M)»ner is In exclusive possession of the 
entire propert)*, his possession is on behalf of all the other co-ou-ners. 
If the «>-ovner in possession dispossesses any one of the other co-owners, 
the suit that is brought for recovery of possession is not a suit for a 
distributive share, but Is a suit to recover possession of his defiasd. 
though undivided share of the property. Such a suit is not covered by 
An 123 at all. but must fall under the general Article 144 — Pasiim Kftin 
V Janki 26 ALJ 1641 (F B K A.I.R. 1928 All. 467 (469). Ill IC. 
809 (reversing }jn\t v Raslan. A.I.R. 1926 All. 74S, 97 I.C 139); 
hlj Bi V. Ma Khalonn. 7 Rang 744. A.I.R. 1930 Rang 12 (73). 121 I-C- 
785 

Commcnccrtcni oj HmiUtion — The pbintiff sued the dsi'eadint for 
her distribute share of the property of her instestate husband- Tbe 
defendant applied lor letters of administration and obtained the order in 
1902 The suit v,as brought within six years from that date. It vaa 
that the suit was within time . that until the right to obtain letters of 
administration was determined, the person entitled to represent the esta'e 
aas unknown, and time began to run from the date of the Judgment 
directing the issue of the letters of administration to the defendant-^J^^ 
fjjea V SiUTi. 15 C T N 107. 13 C L J 239. 7 I.C. 7W. 

A similar interpretation must be given to the words ‘payable’ 
‘deliverable.* as used in this Article . a share m the prcpert}’ of an intestate 
would cot be delivered until the admiuistrator to whom letters of admini- 
stration had been granted had in his hands the share to be delivered ; and 
similarly a legacy or a share m a legao also does not become papble unfl 
the executor or other person babk to pay it has m his bands money 'ftit*' 
which it could be paid — Sri Ram IVnAatjdri v Pizrathasarathy. 4S Mad. 
312 (P.C ). 4S 51 LJ. 627. 29 C VT N. 9S9. 87 I.C. 324, A.I.R. 1925 P.C. 
105. 27 Bom. L R. 823. 23 A.LJ. 261. 

518. Effect of Ilroilallon : — The widow of a Pars!, 
died in 1837 leaving tsio sons surviving him. took out letters of administra- 
tion to the estate (n 1838. and i.'ien solely possessed and enjojed the 
property till her death in 1897. although she was entitled b) law to a 
tt lion's share therein, and the sons *erc entitled to the renulnier. A suit 
«3s instituted b> the sons In 1897 to recover their share of the propert)’- 
Held that their cbim had become barred by th'S Article, and their right 
to such shares had been extinguished under secdou 2S — Savrofi v. 
Perotebii. 23 Bom. 80. 

124. — For possession of Twelve When the defendant 

an hereditary office, years. fakes possession of 
the office adversely 
to the plaintiff. 
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Explanation . — An hcfc- 
tlilarj* ofTicc in fwn- 
scssccl when the pro- 
fits llicrcof nrc imml- 
ly received, or (if 
tlicrc nre no profils) 
when llic duties 
thereof nrc iisunlly 
performed. 

519. Hereditary office This Amcle arplics only *hcrc ihc 
appoimmeni to the ofttce is by succcwlon throur.h inheritance If the 
office is nof hcrerfifarj. and the apivointmcnt U made by nomination, ihl» 

Article uoula not apply— /ufiannaf/i v Birbhadra. 10 Cal 770 l77l() 

Where succession is by nomination, by the holder In office, of hli suc- 
cessor, It is not a hereditary succession Jteredliary lucccsslon Is 
succession by the heir to the deceased under the law ; the office must be 
transmitted to the successor accordmj; to some definlic rules of descent 
tihlch by their own force deslftnate the person to succeed There need 
be no blood-reUiionship between the deceased end his successor, hui 
the right of the Utter should not depend upon the chmee of any individtitil 
If the rule were that the senior cheb of the Guru should succeed to hii 
office on his death, that might be a case of hereditary succession, even If 
the Cum nominated him as his successor, when no nchis flowed from such 
nomination. But where the right to succession is based solely on nomlni- 
tion the succession cannot be treated as hereditary- Mahant I'anuunundu 
Das V Badhakrtshna. &l f>\L} 2$8. A I R I02b Mai 1012. 07 I C <1,1? 
Election stands on the same footing as nomination Ihid A Kuii to 
recover possession of the office of Dharmakaria of a temple, based on n 
right by prescripfion and not on a hereditary right to the office, is pfivcrncd 
by Article 120 and not by this Article— KWamiil UaRavacharlur v 
Tirumalflf, 26 Mad 113 (115) 

Where a shebait does not appoint his or her successor as provided in 
the will of the founder and where there is no other provision lor ihc 
appointment of shebatl, the management of the endowment must revert 
to the heirs of the founder, and the office of shebait hcnccfonh must be 
hereditary in the founder’s family, a suit for possession of such on ollltc 
falls under this Article — Jagannalh v f7an;if, 25 Cal 354 (3«4) Where 
the testator appointed his wile trustee and the plaintiff as joint trustee, 
and directed that the succession thereafter should be hereditary, held that 
the office was hereditary A hereditary office subject to a temporary 
incumbency by a person not m the direct line of succession Is sllll an 
hereditary office— Narayana v. Nagappa, 22 LW. 870, A I.R 1020 Mad 
245, 93 I.C. 923 

The plaintiffs sued for a declaration that they were hereditary Kbadims 
of a certain Mahomedan darga and as such entitled to perform the duties 

/ 
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attached to the office for 21 days ia each month, and during that period 
to receive the offerings made by the worshippers at the darga; it was 
held that the suit fell under this Article — Sark^m Abu Torah v. Rahaman 
Buksh. 24 Cal. 83 (90). 

520. Suit for possession of properly : — A suit to recover 
the hereditary managership of a temple and for possession of the pro- 
perties of the temple is governed by this Article. There is no distinction 
as regards limitation between a claim to an office and a ch'im to the 
property of an endowment — Gnanasambanda v- Velu Paddaram, 23 Mad. 
271, 279 (P.C ); Ram Piari v. Nand Lot, 39 All. 636 (640). A suit to 
recover possession of a choultry building belonging to « charity by one 
alleging himself to be its hereditary trustee is governed by this Article— 
Smgaravelu v. Chokkalinga. 46 Mad. 525 (527), 43 M.L.J. 737, A.I.R. 
1923 Mad 88, 70 1 C. 994 

Therefore where the suit to recover the office of the trustee of a 
temple is barred, a suit to recover possession of the property of the 
endowment Is also barred. At the same time the right to the property Is 
also extinguished— Go6md«ami v. Dakshinamiirlhi, 35 Mad. 02 (94) j 
Grtanasambanda v Velu Pandaram. 23 Mad. 271 (279) (P.C.) 5 Femi’ 
naihan v. Murugjppa, 27 Mad. 192 (196), Ram Piari v. Nand Lai, 39 All. 
636 (640); Alagtriswamt v. Sundareswar, 2l Mad. 278 (287). 

521. Other suits A suit to assert the plaintiff’s personal right 
to manage or control the management of «he fund o! a temple, by right 
of inheritance may fall under this Article— Balwanf v. Puran Mai, 6 All. 

1 (10) (P.C). A suit for emoluments and honours of the office of 
Adhyapaka is governed by this Article— Regunaihachariar v. Tiravengado. 

8 I C. 883. 

An alienation of the ntanagemem of a temple by the hereditary trustee 
is void and docs not require to be set aside- Article 91 therefore does not 
apply to a suit brought by the succeeding trustee to recover the estate 
from the alienee. This Article will govern the smt— Narayanan v. 
Lakshman, 39 Mad. 456 (459). A suit by existing kamants for a declats* 
lion that the appointment of another person as Karnam iointiy with 
is void, is not a suit for possession of the office of karnam (since the 
plaintiffs arc already in possession) and this Article does not apply"" 
Lakskminarayanappa v Venkataratium, 17 Mad. 39S (390). A suit by a 
shebait to have the conduct of the worship of a ihakur and the custody 
of his image placed in proper hands would fall under this Article or 
Article 144 — Cossami 5rf Cridfmnii v. Romanlal/i, 17 Cal. 3 (22) (P.O- 
The nature of the suit intended to be covered by this Article must be a 
suit filed by a plaintiff who claims the office from a person who at tna 
time holds the office himself. Where the plaintiff has not alleged that t ® 
office Is now held adversely to him fay any other person, and the ® 
only against the trustees of the Devasthanam for the recovery of * 
emoluments, and Incidentally It k a suit for a declaration of his right W 
the office. Article 124 does not apply, and no other Article appH*®"" 
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V. fharula, 42 Cal, 244 (252) (P.C.) (reversing Jharalu v. Jalandhar, 
39 Cal 887). 

Where the right of trusteeship together with the temple and its endow- 
ments is alienated by a Hindu widow (who was the trustee) in favour of 
the defendant, a suit by the reversioners for a declaration of the invalidity 
of the alienation made by the widow and for possession of the temple 
properties, brought more than twelve years after the alienation but within 
three years after the widow’s death is barred, in as much as it is one for 
recovery of an hereditary office and governed by Art. 124, not by Art. 141. 
There is no distinction between an alienation made by a female trustee 
and that made by a male trustee; the plaintiffs derived their title through 
the widow, and the possession of the defendant against her became adverse 
to the plaintiffs also — Jagannadha v. Rama Dass, 28 Mad. 197 (200, 201). 

Where after the death of the last trustee of a public rebgious institu- 
tion, the office devolved by inheritance on his male descendants by his two 
wives, and the management was for a time conducted by the two branches 
respectively in rotation, but afteni'ards the members of the junior branch 
had discontinued possession of the immoveable properties belonging to the 
trust, as also the performance of the duties appertaining to the office, and 
the members of the senior branch had been in turns successively In 
possession of the properties and had performed the duties to the exclusion 
of and adversely to the members of the junior branch for more lhan 12 
years, held that the right of the members of the Junior branch as a body 
had been extinguished, and not the right of this or that individual member 
only, and the members of the senior branch as a body had acquired the 
sole management of the trust—- ffeme/iafftan v. Murugappa, 27 Mad 192 
(106. 197), 

Adverse possession by the defendant mav be tacked on to the previous 
adverse possession of his predecessors-m-offlee Therefore, where in a 
suit under this Article it was found that the defendant was In adverse 
possession of the office of arcAato for 3 years, but his predecessors were 
successively in adverse possession for over sixty years, the suit was held 
to be barred — Krtshnasxvami v Keeraswami, 36 M L [. 93^ 49 I.C. 393- 
For other notes on the subject, see Notes 618, 619 under Article I44. 

125. — Suit during the Twelve The date of the aliena- 
life of a Hindu or years, tion. 

Muhammadan fe- 
male by a Hindu or 
Muhammadan who, 
if the female died 
at the date of in- 
stituting the suit, 
would be entitled to 
the possession of 
land, to have on 
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nlienntion of such 
Innd made by the 
female declared to 
be void c.xccpt for 
her life or until her 
remarriape. 

524. Scope of Article .—The right to sue under this Article 
belongs only to the nearest reversioner, even though such reversioner be 
a female entitled only to a tk Oman's estate In the |'foperi>— /ftijguynf v. 
Sukhi. 22 All. 33 (41) (F B ) ; Soman Stngh v UlUm C/iand. I Uh. GO 
(70), 91 P.L.R 1920, 55 ! C 924. 

A suit by the remote reversioner is governed by Art 120, not by 
Art. 125 — Kalan'alftal v. Thirufaffii, 10 M L.J. 229, Fenla/j v TuliiirJtn, 
1917 M.W.N. 30, 3S ! C 270, Cunlu/>jJli v. GuntupaHi. 24 M.L J IR3, 
18 I.C. 710; Anandi v. Ram SaAat. 27 O C. 173, A 1 R 1921 Oudh 381, 83 
l.C. 1055; Devrai v. Shturam, 70 P.R 1914, 25 1C. 4G3, Tftuilt/r v 
Canesfii. is P.R. 1916, 33 l.C. 161 . Soman Singh v. l/ttam Chand, 

1 Lah 69 (70) ; Abinaih v. Harinath. 32 Cal C2 (71) , Kunu’ar v. Dtndreban. 
37 All 195 (202); Bha^nanf v. Sufcfti. 22 All 33 (F-B.). 

The Madras cases cited above seem to be no longer good l.iw in view 
of the opinion expressed In two Full Dench cases ih.'ii the first column of 
Article 125 may be so construed as to comprehend o remote reversioner 
allowed by law to sue in place of the nearest reversioner, and th.tt n suit 
by a nearest reversioner contemplated by Article 125 Is a representative 
suit brought on behalf of all the reversioners immediate or remote, 
in other words, a suit by a remote reversioner 1$ also governed by this 
Article— Chiravolu v Chiruvofu, 29 Mad. 390 (at pp 400, 411) (FB.); 
Varamma v. Gopdladasayya, 41 Mad 659 (F.B) 

This Article applies only to a suit by a reversioner for a declaration 
that an alienation made by the widow is not binding on the reversioner; 
but a suit by a reversioner for a declaration that an adverse possession set 
up by the defendants (who were originally tenants) in respect of certain 
properties is not binding on the reversioner, and that he Is entitled to 
succeed to the properties on the death of the widow. Is not a suit under 
Art. 125 but Is governed by Art 120— f?amo«iwmt v. Thayammal, 20 Mad 
488 (490). 

Article 125 provides for the case of a reversioner who seeks to 
challenge the alienation made by a Hindu female or other limited owner, 
it does not apply where the alienation was made by a transferee from a 
Hindu female limited owner or by a stranger holding under her— Dalbhaddar 
V. Prag Dal. 41 All 492 (502) 

Moreover, this Article applies to a suit brought during the lifetime of 
the female who made the ohenation. If the alienation was made by the 
plaintiffs’ maternal grandmother, and the plaintiffs bring the suit after the 
death of the maternal grandmother, and daring the lifetime of their mother, 

L. 33 
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(he suit does not fall under this Arti^, but under Article IZO^Bhagivania 
V. Sukht. 22 All. 33 (41) (F.B.); Narayana v. Rama, 38 Mad. 396 (399|.. 

This Article does not apply where the alienation was not made by the 
female herself, but was made during her minority by her guardian. A 
deciaTaiwy suit in lespect ol such alienation ialls under Article 120— 
Das Ram v. Tirtha Nath. 51 Cal. lOI (108), 81 I.C. 522, A.I.R. 1924 
Cal. 481. 

This Article would apply where the suit is brought by a person who 
was a remote reversioner at the time of the alienation, but who Is the 
immediate reversioner at the time of institutfon of the suit; cf. the words 
of the Article ; “who if the female died at the date of instituting the suit, 
would be entitled to possession.” Thus, where the alienation was made 
by a female (the daughter of the plaintiff's uncle) in 1896, when the 
plaintiff’s father was the immediate reversioner, and then his father died 
without questioning the alienation, and thereupon the plaintiff mshtuted 
the suit in 1909, held that the suit fell under Article 125, because the 
plaintiff was a person who would be entitled to the possession of the land 
if the female died at the date of institution of the suit — Veerayya v. 
Gangamma, 36 Mad 570 (572). 

Article 125 applies to every case where the female making the alieM* 
fion IS a Hindu or a Alahomedan, and the immediate reversioners, who 
bring the suit, also belong to the same faith. But it Is not necessary 
that the female making the alienation should be actually governed by the 
Hindu or Mahomedan Law. If it were so, the Article would be rendered 
superfluous m so far as it refers to Mahomedans, because under the 
Alahomedan law, a female never succeeds to a Iffe-cstate— Nanditn v. 
JVaaira, 8 Laii. 215, 100 J.C. 84, A.l R 1927 Lah. 198, 28 P.L R J*'- 
In this case, this Article has been applied to Jats. 

525. Alienation i — Where a creditor of the deceased male holder 
brought a suit against the widow for recovery oi the debt, and in executicn 
of the decree in that suit brought certain properties to sale, held that this 
did not amount to an alienation by the widow. — Chhaganram v. Bat 
Alotigavri, 14 Bom. 512 (51S) 

But It is not necessary that the ‘alienation* should be made by a 
document It is sufficient 1/ the act of the female necessarily resulted 
In the transfer of the estate to the transferee. Therefore, the action of 
a Hindu widow, in causing a collvstve suit to be brought against her and 
confessing judgment therein, whereby the plaintiff in that suit got a lieciee 
tor possession of property of which the widow was in possession holding 
a Hindu widow’s estate, amounted to an “alienation” of such property-" 
Sheo Singh v. feoni. 19 All. 524 (526). Similarly, the widow’s acfol 
allowing a decree to be passed on a fictitious award by which the 
whole property of her husband was divided among certain female members 
of the family who thereby took absolute estate in the shares allotcd W 
them, amounted to ‘alienation’ of the property— Sarup v. Rant Del 
20 All. 239 (242, 243). The creatfon of occupancy rights by a widow Is 
an alienation, and Is Invalid as against the right of the reversioner, ani th* 



Art. 125.1 


THE INDIAN LIMITATION ACT 


515 


cause of action accrues when the occupancy rights are created — Hira v. 
Chafhu, 1915 P.L.R. 115, 29 l.C. 789. A compromise made by a Hindu 
widow in respect of her deceased husband's estate by which certain 
moveable and immoveable properties of her husband are partitioned, 
amounts to an alienation, and is not binding on the reversioner even though 
It has been followed by a decree of the Court — Sohan Bibi v. Hiran Bibi, 
I l.C. 180 (All.). To see whether a compromise amounts to an alienation, 
the test is to find out whether the property is claimed by the opposite 
party by a title before the compromise, or whether he has first derived 
his title thereto by virtue of and under the compromise — Gadiraja v, 
Venkiah, 26 M.L.T. 180, 53 l.C. 271. Thus, a widow alienated the 
property, and after her death the daughter sued to set aside the alienation 
but subsequently compromised the suit by an agreement by which she 
acknowledged the validity of the widow’s alienation and relinquished her 
claim. In a declaratory suit brought by the daughter's sons, It was held 
that the compromise by the daughter did not amount to fresh alienation — 
Jbid 

'X'here a suit on a mortgage having been brought against a widow, 
she at first contested the suit, but later on abandoned her defence, where- 
upon a decree was obtained in that suit, and the mortgaged property was 
sold in execution of that decree, held that the widow’s act of withdrawing 
the defence could not be said to amount to an alienation. To constitute 
alienation, it must be clearly proved that the widow had <fone an act 
which necessarily resulted In the transfer of the property. Moreover, the 
Court'Sale could not be treated as a private sale, unless it was the result 
of some collusive artangemetit— Range Row v. Ranganojafci, 35 M L.J. 
364, 47 l.C. 578. But the widow’s act In allowing the mortgaged property 
to be redeemed by a person who is not a reversioner, amounts to an 
alienation — Kanshi Ram v. Chet Kuar. 10 Lah 237, 29 P L R. 584, A 1 R 
1928 Lah. 932, 111 l.C 203 

525A. Starting point of limitation .—The period of limita- 
tion runs from the date of the alienation If the reversioner was a minor 
at the date of the limitation, then, by the application of secs. 6 and 8, 
he is entitled to Institute his suit within three years after he attains 
maiority, even though more than 12 years after the date of alienation — 
Vercrayya v. Gangamma, 36 Mad. 570 (572) It should be noted that this 
point has not been overruled by the Full Bench case of Varamma v 
Copaladasayya, 41 Mad. 659, because the question directly arising In the 
Full Bench case was in relation to a suit brought by a person bom alter 
the date of alienation and not to a suit by a person who was a minor at the 
date of alienation. See 41 Mad. 659 at p 671. But see 52 M L.J 13 in 
bJote 526 below. 

Where a mortgage was executed by the widow’s de facto guardian 
during her minority, and the widow after attaining majority executed a 
mortgage of the same property in renewal of the previous mortgage, the 
period of limitation for a declaratory suit by the reversioners ran from the 
vdate of the original mortgage executed by the widow’s guardian, as though 



516 


THE INDIAN LIMITATION ACT 


[ART. 125. 


It had been executed by the widow herself. No fresh cause of ecflon was 
given by the mortgage executed by the widow herself— Adeyya v. Dovinda, 
58 M.L.J. 417. A Hindu widow alienated some of her husband's pro- 
perties in 1874; her daughters sued In 1892 to have the alienation set 
aside, but withdrew the suit on the ground that the alienation was valid. 
The daughter’s son sued in 1895 for a declaration that neither the original 
alienation nor the withdrawal of the suit affected their rights. Heli that 
the withdrawal of the suit was a confirmation of the alienation of 1874 and 
gave the plaintiffs a fresh cause of action, so that the present suit was 
not barred — MuUapudi Ratium v Mullapudi Ramayya, 25 Mad. 731. 
But in 35 M.LJ. 364 cited above, ihe withdrawal of a suit was held not 
to amount to an alienation or to give a fresh cause of action. Simlladyj 
in Cadiraia v. Venkiah, 26 M.L.T. 180. S3 I.C. 171 (cited above) a com- 
promise of a suit did not give a fresh starting point for limitation. 

526. Effect of bar of limitation : — Although the nearest 
reversioner may be debarred by lapse of time from bringing a suit under 
this Article, the remote reversioner will not necessarily be barred likewise. 
The principle is that one reversioner does not derive his title’ through 
another, but all of them claim from the last full owner; therefore JImitation 
against a nearer reversioner does not operate as a bar against a remote 
reversioner— .4 binasA v. Nmnath, 32 Cal. 62 (71); Bhagn-ania v. i'ukAt* 
22 All 33 (F 6 ). The Madras High Court however holds that a suit by 
s reversioner to set aside an alienation by a Hindu widowyis a representa- 
tive suit on behalf of alt the reversioners, then existing or thereafter to be 
born, and all of them have but one cause of action, which arises on the 
date of the aUeciatlon. Hence, if by (ailing to sue within 12 years allowed 
by Article 125, the existing reversioners become barred by limitation, the 
reversioners thereafter bom are equally barred— Varamma v. Copa^oda- 
sayya, 41 Mad. 659 (P B.). A similar view has been expressed in 
Chiruvolu V. Chiruvolu, 29 Mad 390 (F.B.). The Judicial Committee 
have also expressed the view that the reversioner’s suit in such 
is a representative suit in which he represents not only himself but the 
whole body of possible reversioners — Venkatanarayana v. Sabbammal. 33 
Mad, 406 (P.C.) , Janki Ammal v Narayanasamt, 39 Mad. 634 (P.C.). 

Tile principle of the Madras Full Bench case cited above has been 
recently applied to a case of a reversioner who was a minor at the date 
of alienation and brought a suit after attaining majority, more than 12 
years after the alienation; and jt has been held that if at the date of 
alienation by the female, one of the reversioners was a minor, but the 
other reversioners who could have brought a suit did not bring a suit 
within the period of 12 years, a suit thereafter brought by the mino^ 
reversioner after attaining majority was barred — Neela Kantamier v. 
Chlnna Ammal. 52 M.L.J. 13, 99 I.C. 668, A.I.R. 1027 Mad. 216. 

Further, It should be noted that iMs Article applies only to suits 
during the lifetime of a female for obtaining a dceiaralory decree. Hi 
however, no suit fs fifed during her lifetime by the presumptive heir. « 
aepamte right, Wr., the right to Immediate posseision. arises on the death 
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of the female — Prosanna v. AIzolonnessa, 4 Cal. 523 (525). In other 
u’ords, where a reversioner neglects to sue for a declaration that an aliena- 
tion made by the widow is invalid and not binding on him, within the time 
alIov.ed by this Article, he does not thereby lose his right to question the 
alienation on the death of the widow by instituting a suit for possession 
under Art. 141 — Bapayya v Akamma, 36 I.C. 255 (Mad.); Chtruvolu v. 
Chiruvofu, 29 Mad. 390, 408 (F B.) , Mesraw v. Girijanundan, 12 C.W.N. 
857 (859). 

126. — By a Hindu gov- Twelve 
erned by the law of years- 
the Mitakshara to set 
aside Kis father's 
alienation of ances- 
tral property. 

527. Scope of Article This Article applies to suits to 'set 
aside’ a father’s alienation, i e.. to cases where immediate relief is sought; 
It does not apply to a suit for a mere declaration that an alienation made 
by the plamtlR’s father and the widow of his father’s divided brother 
would not affect his reversionary rights— Dev Raj v. 5hivrom, 70 P.R. 
1914, 25 I.C. 463. Such a sun falls under Article 120. 

A suit not for a declaration of the invalidity of the alienation but for 
annulment of the sale, is governed by this Article and not by Article 
120; and it is not necessary for a suit under this Article that the plaintiff 
should pray for possession of the property, along with the prayer for 
annulment— Oofchd fiam v Sham Lai. 3 Uh 426 (430), 77 1 C. 174, 
A.I.R. 1923 Uh 268. Even if the plaimiR claims possession, the suit 
falls under this Article; the words “to set aside a father’s alienation” 
include also a suit in which possession is claimed— Munia v. Ramasami, 
41 Mad. 650 (655) The Pnvy Council have applied this Article to a case 
in which the plaintiff sought to recover possession from the alienee — 
Ranodip v. Parmeshvar, 47 All. 165 (P C ). 52 1 A. 69, A 1 R. 1925 P.C. 
33, 29 C W.N 666, 86 /I.C 249. A suit to set aside the alienation 
as ii'cll as to recover possession falls under this Article — Cftinfamon v. 
Bhagvan, 30 Bom L R. 1095, A.l R 1928 Bom 383, 113 I C. 378 

Article 126 Is based upon the principle that a son’s knowledge of 
the alienation by his lather ordinarily arises when he sees the alienee in 
possession In cases where the alienee never gets possession no limitation 
can arise under under Art. 126 In such cases the right of the son would 
be merely to obtain a declaration that the deed is invalid The limitation 
prescribed for such a suit is six years under Article 120 — Bimfeshri v. 
Sitfll, 50 All 163, 25 ALJ 734. 106 I C 377, A I R 1927 All 702; 
Angad V. Bahadur, 27 A.L.J 1131. A I.R 1929 All 750 (751) ; Chintaman 
V. Bhagvan. supra 

This Article which provides for a suit by a Hindu to set aside his 
father’s alienation of ancestral property, applies also to a suit where 


When the alienee takes 
possession of the pro- 
perty. 
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the alienation was made by the lather in conjunction with an uncle.— 
Deonandan v. Masafir, A.LR. 1927 All. 54, 97 I.C. 591. 

A suit by an adopted son (£ 0^*611104 by Mitalcshara) to set aside an 
alienation made by his adoptive father falls under this Article — hMup 
V. Mohni. 5 O.V.N. 515, A.1 R. 1928 Oudh 348 (351), IIO I.C. ISO. 
This Article would apply even though the father alienated the ancestral 
property as the manager and guardian of his minor sons. Article 44 would 
not apply to such a case as there can be no guardian of coparcenary 
property— Canes* v. Amnihasamt. 1918 M.W.N. 892,- 44 I.C. 605. But 
where a father alienated the property of his son which his son acquired 
from his mother and which was the son’s ercfasive and separate property, 
this Article cannot apply, because the property was not ancestral property 
—Arumugam v. Pandiyam, 40 M.L,J. 475, ‘13 L.'V. 416, 62 I.C. 630, 
A I.R. 1921 Mad. 425. This Artide only applies where the property desk 
with by the father is the joint ancestral property of himself and his son. 
And so, where the grandfather devised property to his son and minor 
grandson not loiniiy but exclusively to each separately, the property thus 
acquired by the father and son is not ancestral property, and an alienation 
by the father of the son's property is not governed by Art. 126. As the 
alienation was made by the father during his son’s tniaoriiy, Art. 44 
applied— RamaJwtfmt v. Govindammat, 56 M.L.J. 332, A.LR- 1929 Mad. 
313 (316), M8 I.C 481. 

A suit by a son to obtain a share by partition of joint family property 
under the Mitbila Law, the father’s share having been sold in execution 
of a decree, is not a suit to set aside an alienation (for eKecutlon sale Is 
not alienation), but one to which Ait 127 would apply— /ssurfiaff 
Ibrahim, 8 Cal. 653 (655). 

The doctrine of right by birth in the son is wholly antiquated and 
inconvenient for modem times The Privy Council (in 34 All. 296) have 
taken advantage of the texts relating to the father’s power of alienation for 
antecedent debts, to mitigate the inconvenience of that doctrine, and the 
legislature has provided by a special Article 126 for the perfection of the 
title of an alienee from the father when a Hindu son who wants to take 
advantage of the antiquated Mitakshara law seeks to set aside such an 
alienation, It Is signiheant that the alienation under Article 126 need not 
be for consideration. It is also signiflcant that Article 126 applies alike 
to an alienee mth and without notice. The Legislature has clearly 
an overt and patent fact, namely the taking of possession of the property 
by the alienee as the event from which the perial has to be calculated, sc 
as to avoid as far as possible the difhcult question as to notice— Mua’c 
Goundan v. Ramasami, 41 Mad. 650 (656) 

This section docs not apply to a Jatna governed by a tribal custom 
Milap Chand v. Mohni. S O.W.N. 515, A.l.R. 1928 Oodh 348 (351). HO 
I.C. 180. , 

■ 528. Moveable properi^ : — A suit to set aside a sale of brit 

iafmani bahls purchased with ancestral funds, would be governed by 
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Art. 126. This Artick refers to both movesbie snd [mmovcabk {'ro;^rty 
belonging to a joint family— ATshcn v. 5hi6, 6 A.L.J. CH, 3 I.C. 505. 

529. When tune runs : — The caus« of action accrues »hen the 
alienee takes possession, and no new cause of action arises on the death 
of the plaintiff’s father— Kamasami v. Vanamamala!, 26 I.C. 873. If the 
father at first executes a mortgage of the property fn IP05, without 
possession, and afterwards he sells the property to the mortgagee in 1918 
and gives possession, and then the son brings a suit In 1624 to set aside 
the alienation, the suit is not barred, as tune runs only when the alienee 
takes possession In 1618, and not from 1905 Before 1618, the plalntlfT 
had merely a right to sue for a declaration under Art. 120 that the 
mortgage was not binding upon him. That suit was no doubt barred in 
1624 (as more than 6 years had elapsed since 1605), but the fact that 
such a suit for declaration brought in 1924 In respect of the previous 
transaction (mortgage) might have been too late, does not suffice to make 
the present suit timc-barred — Chinfamit/i v Qftagvaa, 30 Bom L R. 1065, 
A.l.R 1928 Bom. 383 (384). 113 I.C. 378. 

A family property owned by a father and his undivided son A was 
mortgaged with possession by them both to B in 1892. In 1897, the 
equity of redemption in the entire property was sold to C by the father 
as though It were his self-acquired property. In April 1698. C paid up 
the mortgage amount and obtained possession ^f the property from the 
mortgagee. On his father's death, A sold his half share to D, who then 
brought a suit in August 1612 against A, B, and C for possession of A’s 
half-share on payment of half the mortgage-debt Held that the suit was 
governed by this Article, being in effect a suit by the son’s transferee 
against the father’s transferee to set aside the transfer by the father, 
and was barred, having been brought more than 12 years after C took 
possession (April 1898). Even If Article 126 did not apply, Article t44 
did, and the suit was equally baned because when C took possession in 
1898, he took possession as the sole owner of the equity of redemption 
of the entire property and not of the half share of the father only , conse- 
quently his possession became adverse from that date — Alunia Coundan v 
Ramasami, 41 Mad. 650 (652, 658) 

If the plaintiff was a minor when his father alienated the property, 
the provisions of sec 6 and 8 will apply If the plaintiff fails to bring 
the suit within 3 years of his attaining majonty (sec 8), it will be barred, 
and his right to the property will be extinguished— Laefimi Naratn v 
KUhan Kiihorc, 38 All. 126 (130) 

If the son fails to bring a suit to set aside his father's alienation within 
the period prescribed by this Article, his right becomes extinct, and the 
property becomes the property of the purchaser and ceases to be joint 
family property. Consequently, any other son or grandson of the alienor, 
bom after the expiry of the period of liraiiation can no fonger question the 
alienation, because the property having passed absolutely jo the purchaser, 
these sons or grandsons do not acquire any interest in the property and 
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consequentiv no suit by them is mainta'nable — tackml Naraln v. KUhm 
Kishore, (supra). 

530. Suit by son born after dale of sale: Plaintiffs 
father sold away all the lainily properties in ISSS; the alienees eventually 
obtained possession in 1899. The plaintiff, who was born in 1901, brought 
a suit in 1910 to recover his share m the property. It was held that as the 
entire family property was sold away in 1885, there was no joint family 
property in which the pfamtiff had an interest by birth, and therefore be 
could not question the saii—Soundaraian v, Saravana, 30 A1.L.J. 592, 
34 I.C. 794 (796) 

)27. — By a person ex- Twelve When the exclusion 1^' 
eluded from joint years. comes known to the 
family property to plaintiff, 

enforce a right to 
share therein. 

530A. Scope ;-“A suit to enforce a right to a share means a suif 
to obtain actual possession of a share. Where the suit is for a declaration 
that the plaimiff is entitled to a share at some future date In the property 
the suit does not fall under this Article but under Art. 120. A suit to 
enforce a right is something different from a suit to establish a right— 
Knsfinaiee v Annaice, 54 Bom 4, 31 Bom.L R 1240, A.I.R. 1930 Bom 
61 (63), 124 I.C, 773. 

531. Joint family properly- — In order to bring a suit within 
this Article it will have to be shown that there had been a jotnt*famlly 
property, and that the plaintiff had been excluded from the enloymenl of 
such property and therefore desires to enforce his right to share therein. 
The word “excluded*’ in this Article Implies previous inclusion, and a suit 
contemplated by this Anlcle cannot be maintained by a person who had 
never had any portion of the Joint property — Saroda Soondury v. floyfl- 
moyce, 5 Cal 038 (940) Consequently, this Article only applies to 
persons who are members of a Joint family and claim a right to share m 
)oini family property, upon the ground that he is a member of the family 
to which the property belongs — Kartik v, Sanda, IB Cal. 642 (645). 
Therefore, the provisions of this Article do not apply to a suit by a person 
ttho claims to inherit property as a daughter’s son (who is not a member of 
the jDint-family)— Afatharj v Bartcanl, II C.L,R. 312; or to a suit by 
a daughter who afier her father’s death left her father’s family and had 
lived in her husband's house and never In her paternal residence with the 
members of the joint family; to such a suit Article 143 or 144 would 
apply — Karfiit v. Scroda, (supra). So also, Art 127 does not apply where 
the plaintiff is a stranger who had purchased a share in the joint-family 
property from one of the members thereof who has been excluded from 
possession— //arrndre v. Aunoardi, 14 Cal 544 (545) ; Ram Lakhi v. 
Darga Charon, tl Cal. CSO (682); Bhavrao v Rakhmin, 23 Bom 137 
(140); Afulhusamf v. pamirishnj, 12 Msd. 292 To such ft ca«e. the rule 
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of limitation in Art. 136 or 144 applies — Ram Lakhl v. Durga Charan, 
(supraj; Bhavrao v. Rakhmin, 23 Bom. 137. 

A suit brou(;ht by the plaintiffs for a declaration that they and the 
defendants are the members of an undivided Aliyasantana famllv, and that 
fhe plaintiff no. 1 as the senior member of the family is entitled to have 
the lands registered in his name, falls under this Article. The words ‘to 
enforce a right to share therein* show that under this Article it is not 
necessary that the plaintiff should be able to claim a definite share and 
enforce panition; all that is necessary Is that he should claim to be 
entitled to a share to the joint property, although that may be, as under 
the Alivasantana law, indivisible — Aluffatlln v Tfiinimappj, 15 Mad. 186 
(191). A Buddhist father, on his remarriage, made over the land In suit 
to his four children by his first wife, by a registered deed, towards their 
mother's share of the inheritance in full satisfaction He continued to be 
in possession but managed the land for the joint benefit of the children. 
One of fhe daughters died anij her husband sued for her share and mesne 
profits, more than 12 years after the crecution of the deed Held that this 
Article did not apply, as it Is doubtful whether the property in suit can 
be called a joint family property, and there was no evidence that the 
plaintiff was excluded from the property. Article 144 governed the suit, 
and it was not barred, as the possession of the father was not adverse 
to his children— Maung .4ung v. Ataong San, 5 Rang. 576, A I.R 1938 
Rang. 13, 105 l.C 598 

In order to bring a case under this Article, the plaintiff must prove 
that at the time he was excluded from the property in dispute it was the 
jomt'property of an existing joint family It is not enough that the 
property in dispute had been a joint family property at some previous 
period —Ca/ra/' v Sadho, IS 0 C 397, 16 l.C 882 (8M) 

The expression “joint famllv propeny" must be read as property 
appertaining to a ;oinf family Vherc at the date of the suit the family has 
been divided in status, and the property has ceased to be Joint family 
property and is held by the sharers as tcnants-m-common, Art 127 is 
inapplicable— ycrufcofj v Yerukola. 45 Mad. 648 (F B ), 42 M.L.J. 507, 
A.l.R 1922 *50, Krishnajee v Annaiee, 54 Bom 4, 31 Bonl L.R. 

1240, A.l.R. 1930 Bom 61 (62), 124 I C. 773 Where a member of a 
Hindu family is divided in status from others, and is in enjoyment of some 
portion of the family properties, while others enjoy other ponions. he is 
not m law excluded or ousted from those other portions in such a case. 
Article 127 cannot apply because the pfaintiff is not a person excluded 
from joint family property, but only a tenantMn>conimon excluded from the 
common property— Kumarapri* v Saninafha. 42 Mad 431 (439) Where 
a joint-family property is actually divided, and one of the co-shares 
subsequently deposits money which he has received for his share with 
another co-sharer, that money is no longer joint-family property, and a suit 
to recover it does not fall under this Article — Ahmed Ah v Hussein /Ifi, 
10 All 109 (114) Where the greater portion of the properties has.been 
divided and the parties live separately, (i r . where the family has been 
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divided in status), and then a roemher recovers a debt due to the fanuly 
(which was left undivided at the time of partition), the de'bt so recovered 
Is not the property ol a joint family and a suit to recover a share therein 
is not governed by this Article— Kaidyenu/Aa v. Aiyasany, 32 Mad 191 
(194); Thakur v. Partab, 6 All. 442; Banoo v. Doona, 24 Cal. 309 (315); 
Yerakola v, YeraJcola, 45 Alad. fWS; Ga{raf v. Sadfio, IS O.C. 397, 16 IC. 
882 (883). Where, however, at the time of partition, one of the members 
is a minor and continues undivided from and under the guardianship ol 
another, who afterwards collects certain debts due to the family, it will 
not be open to the guardian to say that he did not realise the raioof's 
share of the debt on his behalf, as it was his duty to protect the minor's 
interests and he would have been guiity of dereliction of duty if he had 
omitted to do so. Where, therefore, he collects any such debts, he will be 
considered to have recovered the minor’s share on behalf of such minor, 
and the minor can recover his share within the period provided by Art. 
127 — Vaidyanaiha v. Aiyasamy, 32 Mad. 191 (199). 

Where money belonging to the Joint family was realised by one 
member of the family, to the exclusion of the other members, while the 
family was joint, and then a panUioti was effected by the members, a suit 
lor recovery of the money, brought after pariilion is not governed by 
Article 127 because it is no longer joint family property. The suit ought 
to be instituted within three years from the date of separation or partition— 
fagat Singh v Aehhatbar, 26 O C 191. A.l R 1922 Oudh 15 (following 
GaM v. Sadhu. IS O.C. 397. 16 I.C. S82). The members of a joint- 
family made a partition of family property, reserving certain land and the 
capital and assets of their family businesses, w-fileh remained under the 
control and in the possession of one of the members, for future partition. 
The plaintiff who was a member of the family demanded his share m the 
undivided property but the person In possession refused to give effect to 
his claim He thereupon sued for his share. Held that the property in 
question was undivided coparcenary property notwithstanding the partition, 
and the suit fell under this Article and time ran from the date of refusal 
and not from the date of the previous partition — Muthusamt v. HeVd- 
kulanlha, 18 Mad. 418 (419). See also Ramachandar v. Harayana, II Bom. 
216 (219). 

A suit to obtain a share by partition of a joint family property, the 
Interest of the plaintiff’s father having been sold in execution of a decree, 
falls under this Article, and time ran from the date of attachment of the 
property In as much as the plaintiff became aware of the alleged exclusion 
from that diit—Issuriduii v Ibrahintt 8 Cal 653 (655). 

If the property Is Joint family property, the suit for possession of a 
share in such property Islls under this Article, and not under the general 
Article i42—Umcsh Chandra v. Jagadish. I C.W N. 543 (544). 

532. Muhammadan family property The words “Joint 
family property” in this Article mean the property of a |oinf-famIly sad 
not property which, although It may not have been divided, yet belongs 
to a family which is not joint, and hence this Article does not apply 'o 
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the undivided property of a family governed by the Mahomedan law, 
because each member thereof bolds his share in severalty— Raham 
V. Zia Ahmed, 13 All. 282 (F.B.). So also, In Mohidcen v. Sycd Meer 
Sahcb, 38 Mad. 1099, Pateha v, AfoftidiR, 15 Mad. 57, Commercial Bank 
V. /Hlavoodecn, 23 Mad. 583 (589) and Imbichi v. Sycd AU. 1912 M.W.N. 
45, 13 I.C. 791, it has been held that this Article refers to “joint'family 
property’ in the Hindu sense of the term and Is inapplicable to Maho- 
medans. If the members of a Muhammadan family succeed to the property 
on the death of a relation, each of them takes a share of each item of the 
property; and the article of the Limitation Act which would apply to a suit 
for a share would be Article 123 which deals with a suit for distributive 
share of the property of an intestate — Mohideen v Sycd Mcer Saheb, 38 
Mad. 1099 (1101) This Article does not apply to a suit by Mahomedans 
for possession by right of inheritance of shares in the property of their 
deceased ancestor — Mahomed Akram v. Anarbi. 22 Cal. 054; Lakhu Khan, 
7 C.W.N. 155. 

The Bombay High Court in an earlier case {Bavasha v Masamsha. 
14 Bom 70) held that this Article applied to a suit by a Mahomedan for 
partition of joint-family property: but now ft holds to the view that this 
Article does not apply to the property of a Muhammadan, or any other 
person not being a Hindu, and not having been proved to have adopted as 
a custom the Hindu law of {olnt-family — Ishop Ahmed v. Abhramii, 41 
Bom 588 (F.B) (Shah J dissenting), /an Mahomed v Dutta Jaffer. 38 
Bom. 449. 22 I.C 195 

533. ‘'Excluded” .—The word ‘excluded’ has not been defined 
in this Act, and the question whether a person has been excluded from the 
joint family must depend upon the facts of the particular case An inten- 
tion to exclude is an essential element, and it is necessary for the Court 
to be satisfied that there was an intention on the part of those in control 
and possession of the joint family property to exclude the person, and 
the exclusion was to his knowledge Thus, one N, a member of a Joint 
Hindu family, after the death of his father and mother, at the age of 12 
went to live with his maternal uncle voluntarily. He was not turned out, 
but v.ent away to avoid his hostile stepmother, and with the consent of the 
eldest male member of the joint family. He was helped by his maternal 
uncle but was not educated in the same way as the other members of 
the joint family Held that the mere fact that the member of the joint 
family did not subscribe towards his education and marriage expenses and 
allowed him to be poorly maintained by his maternal uncle did not prove 
that N was excluded from his share of the joint family property, when 
there was nothing to indicate to N or to an>one else that they intended 
to exclude him from his share — Radhoba v. Abarao, 53 Bora. 699 (P.C.), 
56 I.A. 316, 27 A.L.J. 1031, 31 Bom. L.R. 1030, 33 C-U'.N. 1006 (1013. 
1014), 57 M.L.]. 287, A.l.R. 1929 P.C 231, 118 LC, 1. 

The sole occupation of the jcrfnt property by some of the members 
win not amount to ouster of the rest of the members or adverse possessioa 
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To entitle a person or a branch of an Aliyasantana family to parti- 
cipate in the property of the family, the connection with the family must 
be kept up either by exercise of the right to share in the joint family 
property by joining in the sacra, by intermarriage or otherwise. But when 
they have kept themselves completely separate from the family more than 
12 years, that will amount to eviSence that they were excluded from the 
joint family and consequently their right to share therein is barred — 
Mailakke v. Thimmappa, 15 Mad. 186 (192), 

534. When time runs : — ^Time would not run against the p!ainti9 
until his exclusion from the property had become known to him, ic> 
until there has been a disclaimer of the plaintiff’s title by the open asser- 
tion of a hostile title by the defendant with notice to the plaintiff— /happen 
V Manavikramo, 21 Mad. 153; Vjalbai v. Umakanta, 31 Cal. 970; Barada 
Sundari v. Sarada Sundan, 3 C-W-N. 774; Hari v. MaruU, 6 Bom. 741; 
i.e., unless the plaintiff had inlimation that the defendant Intended to 
exclude him— Afaikappa v. Madkappa, 37 Bom. 84; l/mrao v. Lachml, 
1617 P.L.R. 25, 39 l.C 762 Thus, the mere fact that the defendant 
had been in possession of the property in dispute for more than fifteen 
years, without any claim having been made by the plaintiff would not 
make the defendant's possession adverse, and time would not run against 
the plaintiff until he demanded a share of the property and was refused— 
Hen V, Maratl, 6 Bom. 741 (742). Where there is no allegation by the 
defendant that the plaintiff ever claimed and was refused his share in 
the family property, a suit by the plaintiff to establish his right to a share 
in the joint family property cannot be barred by any lapse of tim^ 
Hans/i V. Valabh, 7 Bom. 297 (299) 

In case oI a minor, the suit Is not barred 51 brought within 12 years 
ol his attaining ma|ority, because at the most it can be held that he 
became aware of his exclusion when he became a major — Niranjan v. 
Behan, 27 A.L.J. 324, A.I.R. 1929 All. 302 (305), 116 J.C. 849. 

535. Burden of proof: — In a suit under this Article, it is 
necessary for the plaintiff to prove title, to prove that the property 
is Joint and that he has a share in It — Jibanbhat v. Anibhat, 22 Bom 
259 (260) The burden lies on the plaintiff to prove that the property 
In which he seeks to recover a share U a foint family property. It is 
not enough for him merely to call It joint family property and to show 
that 30, 50 or 100 years ago bis ancestors and the defendant's ancestws 
were joint, leaving the Court to presume that any property of which 
the defendant may be possessed at the time of suit is joint family 
property — Obhoy v. Cobin, 9 Cal. 237 (241); Co/raf v. Saiho, 15 O.C. 
397, 16 l.C. 882 (883), 

The point of time at which the status of the Joint family broke and 
the members became separated Is very material, and the onus lies on the 
plaintiff to show that the partition at which the shares of the members 
ol the family were determined and In consequence of which the plaintiff 
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became entitled to possession of his share, look place within 12 years 
preceding the institution of the suit — Sarjoo Prosad v. Dcodat, 4 O.W.N. 
058, A.l R. 1927 Oudh 499, 105 I C. 410 

As regards exclusion, the burden lies on the defendant to show that 
partition was demanded by the plaintiff and refused by the defendant 
more than twelve years before suit, or that the plaintiff was to his knowl- 
edge excluded from all participation In the family property more than 
twelve years before suit— Ansfinabuj v Khangowda, IS Bom. 197 (202); 
Hans/i v. Valabh, 7 Bom. 297 , Seffum v CAinnnmmaf, 24 Mad. 441 (443). 
It would not be sufficient to prove merely that the plaintiff was excluded ; 
it must also be proved that the exclusion was Jcnmi/n to the plaintiff more 
than twelve years before suit— /ibonbhar v. Anibhat, 22 Bom 259 (261); 
Umesfi V. Jagadis. 1 C.W.N. 543 (544). 

536. Effect of fraud ■ — Where a Court finds that a partition 
effected between the co-parceners of a joint family was unfair and in- 
equitable, or one of the co-parceners had been deceived, the case is 
reduced to one of fraudulent partition, and the cause of action for a suit 
for partition Is then In substance to set aside that partition on the ground 
of fraud and to treat the family as joint and to seek for a fresh partition 
of the family estate. For the purpose of limitation such a case is taken 
out of this Article— Vit/iapj v. Basagowda, 14 Bom. L R. 771, 17 I C. 10. 

1 28. — By a Hindu for Twelve When the arrears are 
arrears of mainten- years. payable, 
ance. 

537. This Article and the next apply only to cases In which the tight 
of maintenance is based upon the Hindu Law, and not to cases in which 
the right is based entirely upon a contract, though the persons claiming 
under the contract are Hindus; and the application of these two Articles 
depends not upon the nationality of the plaintiff but upon the nature of 
Ws right, and the words "by a Hindu” used in the Article must be taken 
to mean "by a person claiming under the Hindu Law ” — Gtriianund v 
Sailaianand, 23 Cal. 645 Therefore where the plaintiff’s claim to main- 
tenance was based upon a contract evidenced by a compromise-decree, 
her case was not governed by Article 128 but by Art 115 — Narendra v. 
Nalini. 26 I C. 939 (Cal ) 

Where maintenance was charged upon immoveable property, a suit 
to recover the arrears of maintenance would be governed by Art 132— 
Ahmed ffossain v Sihaluddin, 9 Cal 945 (951) (P.C.). 

The right to maintenance Is one accruing from lime to time according 
to the wants and exigencies of the person claiming it — Xarajanarao v. 
Ramabal. 3 Bom. 415 (P.C ) It Is a constantly recurring right and there- 
fore arrears can be claimed for 12 years before suit although arrears for 
previous years may be barred— /ivi r. Ram/i. 3 Bom 207. 
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129. — By a Hindu for a Twelve When the right is 

declaration of his years. denied. 

right to mainten- 
ance. 

538. A suit for maintenance by a junior member of an Ahyasantana 
family is one that falls under Article 127, because it js a suit to enforce 
a right to share in joint faimlv property (the right to maintenance being 
the mode in which the right of ownership is enforced) ; it does not fall 
under Article 129 because this Article applies to suits which are strictly 
for a right of maintenance in properry belonging to another — Maradevi 
V Pamakar, 36 Mad. 203 (206), Achulan v Kuniunni. 13 M.L.J. 499. 

So long as there is no denial of the right, limitation does not run in 
respect of a suit to establish the right, although there may have been 
no payment or claim made— v. Sambayya, 12 Mad. 347. 

Reading Articles 128 and 129 together, it is obvious that though the 
right to maintenance may have been denied long before twelve years of 
the date of suit (Art 129). a suit for recovery of arrears of maintenance 
for 12 years preceding the suit can be maiMalntd-^Falnamasarl v 
Akilandammal, 26 Mad. 291 (313) 

In a suit under this Article, the onus of proving the denial of the 
plalntiH's right to maintenance more than twelve years prior to suit he* 
on the defendant— ffangappn v. Kulandai, 26 M L.J. 205, 23 I.C. 831. 

130. -— For the resump- Twelve When the right to ra- 

tion or assessment years. sume or assess the 
of rent-free land. land first accrues. 

539, A suit for assessment of rent-free land is governed by Article 
130, but a suit to establish a right to assessment of rent is governed by 
Article l3\~Devendra v /humur. 43 C L.J 387, A.I.R. 1926 Cal 883, 
95 I C 622 The period of limitation for a suit for resumption of a 
iaghir granted, for life commences from the death of the grantee— 
bJahadeu v. Jagairaj. A f R. 1924 Pat 298, 71 I C. 929. 

The period of limitation lor a suit lor assessment of rent runs from 
the time when a complete hostile right to hold the land rent-free has 
b«n claimed by the defendant to the knowledge of the plaintiff— 
Cirendrj v. Roshan, 39 Cal 453, Devendra v. Jhumur, supra Thus, 

In a suit to recover khas possession or In the alternative for assessment 
of rent It appeared that the defendant had in a settlement proceeding 
more than 12 years before the suit, set up a claim to hold the land rent- 
free in virtue of his ancestral title, Aeld that this was a clear claim of 
nisbkar title unqualified by any reference to a document; a eompleta 
hostile right had been claimed to the knowledge of the plaintiff, and the 
present suit was therefore barred— Birendra Ktshore v. Roshan AH. 39 
Cal. 453 (456). 

If the fight to resume or assess the land first accrued to the plaintiff, 
who had purchased the estate at a revenue-sale, on the date of the revenue 
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sak, a suit by the plaintiff to resume the land from the lakhirajdar or 
tor assessment of the land falls under Art. 130, and must be brought 
within twelve years of the revenue-sale, that being the date on which the 
right to resume or assess the land accrues But if the defendant had been 
claiming to hold the land as lakhlral adversely against the old proprietors, 
for more than twelve years before the institution of the plaintiff’s suit, 
the plaintiff would be barred by limitation — Karmi v. Bro/o, 22 Cal. 244 
(251). In a suit to assess rent on a land granted rent-free to the tenants 
for excavating a tank therein, time begins to run when the right to assess 
the rent accrues, i c , when there is a clear and unequivocal assertion of 
adverse possession by the tenant, or when the lank becomes silted up 
and is no longer used for the purpose for which the land was granted — 
Birendra v. Akram, 39 Cal. 439 (445) Moreover, as the obligation to 
pay rent is a recurring obligation, the landlord cannot be barred by 
Article 130 — Ibid (at p. 446) If the right to assess the land is created 
by a decree dechring the land to be liable to assessment, a suit to recover 
assessment of the land must be brought within 12 years of the date of 
the decree; otherwise it will be barred — Bir Chunder, v Faj Mohun, 16 
Cal 449 (456), Komal v. Bir Chunder. 16 Cal. 450 (Note) 

Article 130 can have no application unless and until the land is found 
to be rent free , the mere non-payment of rent for a period does not bar 
the landlord’s right to have the rent assessed and to recover rent from his 
tenant. Where the suit is not for resumption or assessment of rent-free 
land, but for the assessment of mat land presumably liable to be assessed, 
the circumstance that rent has not m fact been paid lor more than 12 years 
before suit Is not a sufficient ground tor dismissal of the suit, because the 
right to have the rent assessed continues as long as the relationship of 
landlord and tenant continues in respect of the land liable to be assessed— 

Akbar v Ramesh Chandra. 38 C L.J 207. A 1 R. 1923 Cal. 392, 72 I C. 

329; Kamtnt Sundari v Abdui Halm, 28 C L.J. 254, 47 I C 420, 
Dhananfoy v Vpendra. 22 C.W.N. 685. 46 I.C. 428. 

A suit to levy assessment on rent-free lands being virtually a suit 
for possession of those lands, if a suit tor assessment of land Is barred by 
Article 130, the right to receive rent in respect of the land is extinguished 
by operation of sec. 28, and the tenant’s title to hold the land rent-free is 
complete — Sekfiaram v. Trimbakrao. 45 Bom. 694 (708) , Abhoy Churn v. 

KaUy Penhad, 5 Cal. 949 (952), Madhav Rao v. 4nusu>-abai, 40 Bom 606 
(613); Birendra v Dilnar, 13 1 C. 517 (Cal.); Kei'of Kaver v Taluqdari 
Setiiement Officer, 1 Bom 586 (590), Where a tenant has for over twelve 
years asserted to the knowledge of the landlord that he Is under no obliga- 
tion to pay rent, the claim to assessment of rent is barred— Birendra 
Kisftorc V. Lakihmi, 22 C L J. 129, 30 I.C. 896 ; Kali flfohan v. Birendra 
Kishore. 22 C.L.J. 309, 31 l.C. 391. 

U a land Is found as not included in the admitted tenancy, it must be 
a case of encroachment or trespass by the tenant In such a case, if the 
tenant is in ad^-erse possession of t^ absolute interest for over melve 
years, then the landlord’s right shonld be held to be completely extln- / 

L. 34 
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guished. If the tenant Is In adverse possession for such a period In respect 
of only a limited Interest as tenant, then whatever may be the effect cf 
it on the question of the landlord’s right to khas possession, a claim for 
assessment of rent will not be barred, unless as provided for In Article 130 
or I3l—Debendra v. Jhumnr, 43 C.L.J. 387, A.I.R. 1926 Cal. 883, 
95 I.C. 622. 

Twelve years’ adverse possession against one holder of saranjam would 
operate to bar a claim on the part of a successor — Madhavrao v. Anusuya- 
bai, 40 Bom. 606. 

13 1. — To eslablish a Twelve When the plaintiff is 

periodically recur- years. first refused the en- 

ring right. joyment of the right. 

540. Scope of Article : — ^According to the Madras High Court, 
a suit to recover money due by reason of a periodically recurring right 
falls under this Article, as there is no other Article specifically providing 
for such a suit. The use of the word ‘establish’ and the fact that there 
Is only one Article in the case of a suit with reference to a periodically 
recurring right, and not two. as m the case of suits based on rights to 
maintenance (see Arts 128 and 129) Indicate that the Legislature Intended 
that this Article would govern suits to obtain an adjudication as to the 
existence of a periodically recurring right as well as suits to recover 
money due under that right. If the Legislature had intended to confine 
the Article to the former kinds of suits only, it would have used the 
words "to obtain a declaration” {cf. Article 129) and not the word 
'establish’— ^amor/n of Cdlicat v. Aehatha, 38 Mad. 916 (921) F.B. in 
another Madras case, Ralnamasan v. AkilandammaJ, 26 Mad. 291 (313, 
314) although the scope of Article 131 was not in issue, still Bhashyans 
Ayyangar J in the course of his lodgment remarked that Article I31 was 
not confined to a declaratory suit but would also include a suit for arrears 
due in respect of a periodically recurring right. In this case also it was 
pointed out that the expression used m this Article was not “for n 
declaration” but "to establish” which term would include a suit for a 
declaration as well as a suit to recover arrears of amount due. So also, 
in another case, where the suit was not for a declaration of a recurring 
right but for recovery of the actual amount payable thereunder It was 
held that the plaintiff was entitled to recover twelve years’ arrears up to 
the date of suit, under Article 131 — Afubt v. Kunhi Bi. 10 Mad 115 (II7). 
The above Full Bench decision overrules the case of Balkrishrui v. 
Secretary of State, 16 Mad. 294 (295). In which It was laid down that this 
Article applied only to cases In which a decree for some eonsequentiel 
relief was sought for by virtue of the periodically recurring right, and 
that If only a declaration of the right was sought, the suit fell not under 
this Article but under Article 120 In Rsmnad Zamindar v. Dora^emt. 
7 Mad 341 (343), where the suit was only for a declaratory decree, and 
not for any consequential relief, ft was held that Article 131 applied. 

But it has been held by the Allahabad High Court and the Punlab 
Chief Court that the words "to establish” do not extend and cannot be 
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extended to cases In which the plaintiff seeks to recover specific sums of 
money due to him in respect ol a periodically recurring right — Luchmi v. 
Turflb, 34 AH. 246 (248) ; Dost Mahammad v. Sokan, 83 P.R. 1906. The 
Patna High Court also agrees with the view of the Allahabad High Court, 
V12., that ‘to establish’ means Mo obtain a declaration of’ and lays down 
That there is a vast distinction between a suit brought to establish a 
■periodically recurring right and a suit brought to enforce payments due 
as remuneration for the performance of services arising out of that right. 
From a perusal of Articles 128 and 129, one of which applies to a suit for 
^.rrears of maintenance and the other by a Hindu (or a declaration ol his 
right to maintenance, it is clear that the framers of this Act had clearly 
in mind the distinction between a suit for declaration of a right and a 
suit claiming arrears of remuneration arising out of that right, and had 
it been the intention to include both classes of suits under Article 131, 
the legislature would have used words appropriate to that effect. Article 
131 has been intentionally drafted so as to include merely a suit to 
establish (ie., to obtain a declaration of) a right — Sri Sri Baidyanath Jta 
w. Har Datl. 5 Pat. 249, 7 P.L.T. 465. 94 l.C. 826. A.I.R. 1926 Pflt. 205. 

This Article does not refer to a periodically recurring habiltty, but is 
concerned with a periodically recurring right only— Kftanierso v, Ravji, 
I Bom LR. 373. 

54I4 Periodically recurring right— Instances : — 

(1) A right to receive burial fees whenever a corpse is brought to the 
■burial ground for burial — Bahar v Pero, 24 'CP R 385 , 

(2) A right to palla or turn of worship of an idol for a certain period 
<JurIng the year— Copcckis/ien v Thaeoordas. 8 Cal. 807 , Eshen v Alon- 
jnohtni, 4 Cal. 683, 

(3) A right to receive a monthly allowance from a Zemindary — 
Ramnad Zemindar v. Dorasami. 7 Mad 341 . 

(4) a right to a share in an annual allowance from the Government — 
J?ao/i v. Bala, 15 Bern. 135, 

(5) a right to receive a yearly payment out of the income of certain 
immoveable property, which right has been settled by arbitration In the 
course of a suit— Go/pat v Chimman 16 All 189 (190) following Chagan 
Lai V Bapubhai, 5 Bom 68 , 

(6) a fight to recover rent — Mohammad Hasaini v Mahammad Bibi, 
13 A.LJ 333, Jagannatha v. AIufhM. 14 M L J 477. Alubi v Kunhi. 10 
Mad. 115, 

(7) a right to recover additional rent for increased ana—Jatirtdra v 
Chandra. 6 C.T.N 3C0; 

(8) a fight to a share in a pension— Sjhibonnijsj v Haf.za. 9 .All. 213; 

(9) a right to a Usdik allowance due to the plaintiff’s temple from the 
■defendants* temple from )ear 10 yar—Salharan v. Laxnipriya, 3f Bom. 
349; 
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(10) a right to a share io an allovance attached to a deshpande vatai 
—Keshdb V. t^arayan, 14 Bora. 236j 


(II) a right to receive certain sums in perpetuity as dasturai — Hen 
Chandra v Aiul Chandra. 10 C.W N. 380, 21 1 C. 179, 19 C.L.J. U8 


(12) a right to payment of dhara or assessment of customary rent- 
Ganesh v. Sitabui, 41 Bom 159, 


(13) a tight to certain shares tn the offerings of a temple — fagdeo v. 
Mathura Prasad. 22 O.C. 346, 


(U) a right to enhanced rent— BfiV Behari v. Sheo Shankar. 2 
P.L.J. 124, 39 I C 85; 


(15) a right to receive faiv(t|<tma allowance — Nazar Ah v. Akaii, 1 
I.C. 85. 


A right to receive mafifeana annually Is a periodically recurring right, 
and a suit to establish the periodically recurring right, pure and simple, 
falls under this Article, if it is treated as a suit for possession of an 
interest in immoveable property, the proper Article applicable would be 
Article 144. But where m the suit to establish a right to receive mahkana 
annually, there is Involved a further claim, because that right carries 
with it a right to the property itself. It cannot be said that It is purely a 
suit to establish a periodically recurring right, h may fall under Article 
120— Oopt Nath v. Bhugwal. 10 Cal 697 (708) 


A perpetual right is not ibe same thing as a periodically recurring 
right. A claim that the plaiotiff Is the mutwaU of a mosque and as such 
ts emitted to aU yeomtah allowances received by a rival claimant, amounts 
to a perpetual right to receive the allowances, and the fact that the sums 
of money are pjid periodically does not make the right a periodically 
recurring right. Where the right is always vested in some persons to 
receive periodical payments, and being vested in one person at one time 
passes away at another time to some body else, such a right fs a perlodi- 
caily fc^rring right in the true sense of the term— Cu/am Chouse v. 
lanni, 39 M.L J. 492, 58 I.C. 788. A right to worship an idol for a sixth 
year is a periodically recurring right, governed by this 
Article, but an exc/asive right to worship an idol is not a periodically 
68? W ^ 120-£sftan v. MonmohM. 4 Cal. 


Zemindar is not entitled to recover 
l^rom the tenant (plaintiff) any amount in excess of a stated sum by way 

i* ^ *“•” a periodically recurring right- 

Srman Madhabusi v. OopisefU. 33 AUd. 17i (I72). 


Arts. 62 and 131 In a suit to recover the arrears, 
the Important question is— who Is the person sued? There Is a distinction 
bctwwn the person origlnaHy liable to pay and a co-sharcr of the plaintiff 
who has acmally received payment from that person. 1/ the defendant Is 
he person originally liable to pay. Art. 131 applies; if however the money 
is sought to be recovered from f - 


ctK-sharcf who has received the payment. 
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then It IS a suit for money received by the defendant for the plaintiff’s 
-use, and Art. 62 applies— Safcharflm v. Laxmtpnya, 34 Bom. 349, 12 
Bom L.R. 157, Harmukhgauri v. Harisakhprasad, 7 Bom. 191 (193); 
Besai Maneklal v. Shivfaf, 8 Bom. 426 (432) , Dulabk v. Bansidhar, 9 
Bom. Ill ; Raoji v. Bah, 15 Bom. 135; Chamanhl v. Bapubhai, 22 Bom. 
669. This principle was overruled In Chaganhl v, Bapubhai, 5 Bom 68. 

543 . Demand and refusal : — ^There must be definite demand 
and refusal. The mere omission on the part of the person having the 
right to exercise it will not start a period of adverse possession under this 
Article — Ganesfi v. Sifobaf, 41 Bom 159 (162), 38 I.C. 54, IS Bom. L.R. 
950. The mere fact of the ptaimiff’a exclusion from enjoyment of hiS 
right for 12 years before suit would not bar his claim, unless it were 
.shown that such exclusion was the result of refusal made upon a demand 
— Rao/i V. Bafa, 15 Bom 135; Devendra v Jhumar, 43 C.L.J. 387, A.I R. 
1926 Cal. 883, 95 I C. 622; Hem Chandra v. Aiul, 19 C.W.N. 386, 21 
I.C. 179, 19 C L.J 118. A mere refraining of the plaintiffs from 
demanding the right does not give a start to the period of limitation , it 
will run from the time when they were first refused the enioyment of the 
Tight— Aamman v. Budh Singh, 146 P.R. 1882, Zinot v. Afarfaza Khan, 
108 P.R 1901. Mere non<olIection of the Kaltabadi for a period of 12 
years does not amount to a denial of the landlord’s right to collect the 
aame— /alasulram v. Bommadevara, 29 Mad. 42 (43) Where the right 
to the revenue of a certain land had been granted to the trustees of a 
temple, the fact that no revenue was thereafter paid to the trustees by 
the owners of the land would not bar the suit of the trustees to recover 
airrears of revenue, when it was found that the owners of the land did 
not deny that they were liable to payment of revenue to the persons 
entitled to claim it The trustees could recover 12 years’ arrears under 
this Article — Alubi v Kunht, 10 Mad. 115 (117). Mere non-payment of 
rent or assessment does not amount to a denial of the landlord’s right 
to recover assessment There must be some overt act, such as refusal 
to pay the rent or assessment, before time begins io run — Bhimabai v. 
.5«vamt Rao, 45 Bom. 638 (646); ^Icbar v Ramesh Chandra. 38 C.L.J. 
207, 72 IC. 329. A.I.R. 1923 Cal. 302. 

The refusal must be distinct and made against the plaintiff himself. 
Where in ansuer to a demand made by a member of the class to which 
the plaintiff belonged, a member of the class to which the defendant 
belonged made a general denial of the right of the plaintiff’s class, such 
denial did not amount to a refusal of the right of the plaintiff — Ramnad 
Zemindar v. Dorasami, 7 Mad 341 (343) 

A mere omission, on he part of a person having a right to assess 
the land, to exercise that right, «*ill not sun a period of adverse 
possession. So that, if an inamdar continues to receive per annum certain 
fixed rent from his tenants for 60 years, and has made no demand for 
the actual assessment in excess of the amount »hich the tenants had all 
along paid, that fact would not debar him from claiming assessment If he 
chose to do so; but once he claims assessment and the right to etii n 



534 


THE INDIAN LIMITATION ACT 


[Art. 131. 


assessment is denied ty the tenant, limitation begins to run against the 
inamdar — Shri Bala v. Sakkaram, 28 Bora. L.R. 633, A.I R. 1926 Bom. 
345, 95 I.C. &51. 

Where the plaintiff asserts that there has been no demand and refusal 
within 12 years before suit, the onus is on the defendant to prove that 
the plaintiff has made a demand and that the defendant has refused— 
Hemchandra v. Alai. I9 C.W.N. 386, 21 I.C. 179, 19 C-L.J 113- 
Where the plaintiff is one ol a family upon the members of which in turn 
devolves the performance of the duties of an office, it must be shown 
that the plaintiff’s turn to perform the duties and receive the emoluments 
of the office occurred withm 12 years before the suit was brought, ana 
that he was then refused the enjoyment of his right — Sinde v. Sinie, 
4 B.H.C.R, A.C. 51. 

The above rule, vt:-, that the period of limitation would run cidy 
where there has been a definite demand and refusal, should be liftuts 
to cases where the circumstances are such that the mere non-eorapliaf^ 
with the right does not amount to a refusal. Thus, in 1874, the *1*‘**' 
dant purchased at a Court sale the title and Interest of the then inamdar, 
and since then had been in possession of the property; and no 
was made by the mamdar or his successors to levy assessment or i 
recover possession until 1916, when the plaintiff as inamdar sued ^ 
recover assessment from the defendant. Held that the suit was barred. 
In such a case it was not necessary that there should be a definite deman 
before the period of limitation would begin to run. because the tircuotf' 
stances were such that the non-payment of any rent or assessment W 
the defendant to the plaintiff necessarily constituted a refusal within ttw 
meaning of the Article If the relationship of landlord and tenant ha 
ever existed between the parties, a demand would have been necessary 
before the period of limitation could run. But no such relationship e'"* 
existed in this case. Therefore, the plaintiff was first refused the enjoy* 
menf of his right In 1874, and the suit was barred. It should be 
that under the 3rd column, limitation runs from the time when t 
enjoyment of the right Is first ‘refused,’ and not when the enjoyment o 
the right is first ‘demanded and refused,* as In Article 88, 89 and IW 
The word ‘demanded’ has been deliberately omitted, so that where the 
defendant’s act of non-payment of assessment amounts to a 
Irrespeclive of demand, limitation runs from the non-payment — 

V. Sti'amirao, 45 Bom. 638 <647, 648), 23 Bom. L R. 100, A.I.R* 

Bom. 175. 60 I.C. 892. 

The right to levy assessment as a recurring right would accrue when 
there has been a demand and a refusal, cnly in those cases where t 
relationship of landlord and tenant or landlord and occupant had <'« 
existed. Once that right Is established, then the non-payment of rent o 
assessment would not be sufflclem to enable the tenant to begin t® 
up a title by adierse possession. There must be some overt act, * 
refusal to pay the rent or assessment, before Hmc begins to run 
. V. Ramesh Chandra. 38 C.LJ. a)7, A.fR. 1923 Cal. 392, 72 I.C 32$. 
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544. Effect of bar of liraUation i—A suit to establish a 
periodically recurring right must be brought within 12 years from the 
time when the plaintiff is first refused the enloyment of his right ; and 
if it is not brought within that time, not oniy is the right itself barred 
but any cause of action the plaintiff may have to recover arrears which 
rests on such right is also barred. If a plaintiff recovers in a suit arrears 
of periodical payments but apparently without a declaration that he has 
a right to such payments for the future, and then makes no claim for 
more than 12 years, any subsequent suit for the arrears of such periodical 
payments would be barred— Shivram v Secretary of State, 11 Bom 222 
(233). 

132. — ^To enforce pay- Twelve When the money sued 
ment of money years. for becomes due. 
charged upon im- 
moveable property. 

Explanation. — For the purposes of this Article — 

(а) the allowance and fees respectively called 

malikana and haqqs, and 

(б) the value of any agricultural or other produce 

the right to receive which is secured by a 
charge upon immoveable property, and 
(c) adoanecs secured by mortgage by deposit of 
title-deeds 

shall be deemed to be money charged upon immoveable 
property. 

Change .—Clause (b) of the Explanation has been added by the 
Indian Limitation Amendment Act 1927 (Act I of 1927). The effect of 
this amendment has been noticed in Note 545 below 

Clause (c) has been very recently added by the Transfer of Property 
Amendment Supplementary Act (XXI of 1929) See Note 558 below. 

545. Money — agricultural produce : — Where loan was 
taken of paddy and promised to be returned in money (as the price of 
paddy) and the mortgage-bond provided that on the expiry of the period 
mentioned in the bond the creditor would be entitled to recover the price 
of paddy with interest by sale of a property given as security for the 
repayment of the losn, heW that money was charged upon tmmoveable 
property In as much as the mortgagee was entitled to recover money 
and not specific paddy; and to such a case Art 132 applies — Indra Narain 
V. Dwi/abcr, 47 Cal 125, 23 C.W N. 949. }o(^nira v Afohari Lai, 23 
C.W.N. 951 : 3Ioh«h v, Vmeih. 51 I.C 241 (Cal ) , Sridhar v. Rim 
GoUndi. 29 C.L.J. 368. Dirwbjndfla v. Beshna. 32 C L.J. 221; Sri-iU 
V. Sirat. 22 C.W.N. 790; Ranehand v. In'orchandra, 45 Cal 625, 632 
(F.B.), 25 C.W.N. 57, 32 C L.J. 278. In /o>' Kercin v. MsngpHndi. 64 
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I.C. atO (Cal.) and Shamlal v. JJftanwa, 18 N.L R. 111. A.I R. 1922 Nag. 
23, U has been held that even where loan is taken of paddy and promised 
to be returned in paJdy (with an additional quantity of paddy as interest), 
the suit to enforce the security falls under this Arilcle, because the 
mortgagee Is entitled to claim the vafae of the grain in case of its non- 
payment, and the mortgagor is entitled to pay the value of the grain, 
instead of the gram itself; the mortgagee is not entitled to claim, nor is 
the mortgagor bound to deliver, gram ; consequently if is the money value 
of the grain debt that is really charged upon immoveable property. 

But m a Calcutta case, where loan was taken of paddy and was 
promised to be returned with mterest In paddy, a suit to realise the value 
of the paddy due by sale of the immoveable properties given as security 
for the repayment of the loan, was held not to be governed by Art. 132 
(but by either Art 116 or Art. 120) as the suit could not be treated as 
a suit to enforce payment of money charged upon immoveable property 
— /?asfibe/ian v. /Cun/abe/iari. 24 C L J. 348. This case is no longer 
good law; vide clause (b) of Explanation. 

This clause has been added on the recommendation of the Civil 
Justice Committee : “Article 132 has not been applied by some Judges 
to cases in which not mwey specifically, but something which can be 
valued in money, such as grain, is charged on the immoveable property. 
Not Infrequently in Hindu families, maintenance is ellotted to female 
members in the shape of a grain from a particular parcel of land, and 
the maintenance Is charged on that land. Money-lending cases are not 
uncommon In which money is repayable In gram and the obligation Is 
charged upon property described In the instniment. There has been 
difference of opinion whether Article 132 applies to these cases, and after 
some conflict of opinion It has now been held in Calcutta, that, a suit to 
recover the value of paddy charged upon immoveable property comes 
within Article 132 (see 25 C.W.N. 57, F.B.). The matter Is one which 
should be made clear by the amendment of the statute Itself” — C/wT 
fustice Committee Report, p 495. • 

546. Immoveable properlyj— -A tree, for the purpose oj 
limitation, comes within the meaning of immoveable property as used 
In Art. 132, though for the purpose of registration it does not — Kangol 
V. Naoli, 9 I.C 478; Ram Ciifam v fifonoAar Das, 1887 A.W.N. 59 

A decree is moveable property, and a suit to enforce the hypo*^** 
cstion of a decree Is governed by Art, 120. But where the decree is 
converted Into immoveable property, that Is, where the mortgagor-decfee- 
holder purchases certain Immoveable property of his judgment-debtor in 
satisfaction of the decree, the mortgagee is entitled to the substituted 
security and also to the larger period of limitation provided by 'his 
Article — Jamna Del v. Lola Ram, 39 All. 74 (78). 

Money charged upon rents and profits of an estate Is money charged 
upon 'immoveable property’; the rents and profits, which In English law 
are classed as Incorporeal hereditaments, are by the law in India Included 
an Immoveable property— Afuftammad Zekl v. Chatka, 7 All. 120. 
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A nankur allowance payable out of the profits of a particular village is 
treated as money charged upon the village, and is therefore money charged 
upon immoveable property within the meaning of this Article— /?jm Jman 
V. Jadu Noth, 18 O.C. 380, 33 I.C. 555, Deputy Cofnmissioner v 
Jasjinan. 19 O.C 49. 33 I C. 461. 

A hypothecation of jaghir income is a charge upon immoveable pro- 
perty, because the iaghir Income is a benefit to arise out of land within 
the terms of the definition of immoveable property as given in the General 
Clauses Act — Ram Pershad v. Kishen, 4 P.R 1894. 

A pala or turn of worship is moveable and not immoveable property , 
consequently a suit to enforce a mortgage of a pala is not governed by 
This Article but by Article 1 20— Narasiogha v Prolhadman, 46 Cal 455 
(457). 

547. To enforce a charge • — ^This Article applies to suits 
10 recover money charged on immoveable properly, by sale of that 
property; it is inapplicable to a suit to recover money personally from 
the defendant, even though the money be charged on the property — Ram 
Din V. Kalka. 7 All. 502, 506 (P C ) . Afilfer v Ranga Nath, 12 Cal. 389 , 
Cftunffaf V. Bal Jethi, 22 Bom 846, Lachmi Narain v. Turabunnissa, 
■34 All. 246 (248): Rathnasaml v. Subramania, ll Mad 56; Khub Lol v 
Padmanund. 15 Cal 542; 5i£ab Chand v Hyder. 24 Cal. 281 (1282); 
3eshayya v Amanna. lO Mad lOO, Maharaia of Vizianagram v S/farm, 
19 Mad lOl (103), Devi Das v Ishar Das. 55 P.R. 18S4, Chattar Mai 
V. Thakuri, 20 All. 512 (516) (in view of the Privy Council decision in 
7 All. 502, the ruling in Lalfubftdi v Naran. 6 Bom 719 (P B ) is no 
longer good law In this Bombay case it was held that a suit by the 
mortgagee to recover, by a personal decree against the mortgagor, the 
money secured by the mortgage, was a suit to enforce payment of money 
charged upon immoveable property, and the period of limitation was 
12 years.] 

In this respect the law in India differs from the English law; for 
according to the law In England (under sec 8 of the Real Property 
Limitation Act) the limitation of 12 years applies equally to actions for the 
recovery of money charged on the land by a personal remedy against the 
mortgagor, as well as to suits to recover the money by the remedy against 
the land— Sutton v Sutton, (1882) 22 Ch D 511 

548. Simple mortgage —A suit on a simple mortgage-bond 
to enlorce payment ol the money doe on the bond by sale ol the mortgaged 
property is governed by this Article and not by Anicle 147 — Vasadev v 
Sn’nivasa. 30 Mad. 426 (PC), Girnar Stngh v Thakar A’arain. 14 Cal. 
730 (F.B.); Ni/romaf v. A'amini. 20 Cal 269; Silab Chand v Hyder, 
24 Cal 281 ; Balaram v Alangfa, 34 Cal. 941 (945) . Ramchandra v. 
Alai'inpaifti. 21 Mad. 326 (F.B); Rangasnumi v. Alotfiolamanippa, 10 
Mad. 509 (F.B.); Ramsaran v. AlefttJb. U2 PR 1890 (F.B). [The 

following decisions have been orerrnJed by the Privy Council case : 

Sbibfal V. Canga Prosad, 6 All 551; Mobram v. I’lthal. 13 Bom. 90; 
Onlar Ramshet v. Gos'ardhan, 14 Bom. 577; V'entatrsh v. Narsyana. 15 
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from "my moveable and immoveable properties, my own milk" it was 
held that the language of the bond was too vague to warrant the inference 
that the bond contemplated the creation of a mortgage of a definite estate, 
and that a suit upon the bond was governed by Art. 66, or 116, and not 
by this Article — Collecior o/ Efwnh v. Beli Makarani. H All. 162 (164). 

Where maintenance is charged upon Immoveable property, a suit to 
recover arrears of maintenance is governed by Art l32~Ahmed Hosseln 
V. Nihaluddin, 9 Cal 94.5 (951) P C. 

Where immoveable properties were hypothecated to the principal by 
the agent as security for the proper discharge of his duty, a suit for 
accounts by the principal would be governed by Art. 132 in as much as 
it is by implication a suit to enforce a charge— Madfiusarffijn v Rakhal, 
43 Cal. 248 (following Hafczuddin v. }ada 35 Cal 298, and dissenting 
from Jogeih v. Benode, 14 CWN 122); Troifokhya v. Abinash, 21 
C L.J. 459. 24 I.C. 18. See Note 411 under Art 89 

Where a guardian gave certain immoveable property as security for 
the due fulfilment of his duties to his ward, a suit by the latter to recover 
monies which might be found due on account being taken from the 
guardian, out of the property charged, falls under this Article— Paiuf 
Niihan v Muhammodii. 33 P R 1897. 

Where a mortgage document expressly made the mortgaged pro- 
perties liable not only for repayment of principal, but also for interest, 
the interest was held to be charged upon the property— I'csudevan v. 
KonurupeltamanM, 2 L.W 853, 30 I C. 818, Davani v. fiafna. 6 Mad. 
417. As for Interest after due date of mortgage, see note 483 under 
Art. 116. 

Where several properties are liable for the payment of an annuity, 
which has been discharged by the owner of one of such properties, a suit 
(or contribution by such owner against the owners of the other properties 
Is a suit to enforce a charge on the properties and is governed by this 
Article and not by Art, 9^-Yakub v Kislien. 28 All 743 (746). 

A mortgage bond executed by the father In a Mitakshara family (or 
the benefit or necessity of the family, and not being shown to have been 
effected for any immoral purpose, is valid and binding on the sons, and a 
suit to enforce that mortgage against the sons is governed by this Article — 
Pranknshna v. Jada. 2 CWN 603. Alahesfin'or v Kiien 34 Cal 184 
(190) . Sheo Nflrflin V Alofcshorfj, 17 C W N 1022. 19 1 C 878 : Pan Singh 
V. Sobfia. 29 All 544 (551); /afesnvr v Aarut. 35 All 302. Aribiidra v. 
Dorasami, II Mad 413 (4l5) But where the mortgage is ciecuted by the 
father to discharge a debt which is neither antecedent nor one for family 
purposes, the mortgage Is not binding on the tons and does not create a 
charge upon the entire family property but upon his individual share only; 
and a suit brought alter the death o! the lather, so far as it claims to affect 
the shares of the sons. Is governed by Art 120, and not by Art 132 as 
there Is no charge on Imrrowable property enforceable against the sons — 
Bn/naniJn v. Bfi)a PrvsjJ. 42 Cal IOCS. 1092 (F.B.), 19 C.W.N. 849. 
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A claim for the balance of money, due to a builder who undertook the 
erection of a building on the express stipulation that he would have a hen 
on the building for all sums due to him until paid, is 3 claim for money 
charged upon immoveable property under this Article — Daulat Ram v. 
Woollen mils, 95 P.R. 1908. 165 P.W-.R. 1908. 

If a pro-note is first passed for a certain debt, and subsequently 
immoveable property is hypothecated for the same debt, a suit to recover 
the loan due under the pro-note by enforcing the charge created by the 
hypothecation bond is governed by Article 132, and may be brought within 
12 years from the date when the money became due, although the creditor s 
remedy for enforcing the personal obligation (under the pro-note) in respect 
of the loan may be barred— flcfior/ Lof v. Beni Madho, 27 O.C. 268, A.I.R- 
1925 Oudh 92. 79 I.C. 492. 

L purchased an oil-well subject to a mortgage in favour of B and to a 
right of pre-emption in favour of N. He made payments to the mortgagee 
B in part satisfaction of the mortgage-decree on the oil-well, such p?y* 
ments being necessary to save the oil-well. Held that L had a charge on 
the oil-well for the amount paid as against N who exercised his fight ol 
pre-emption, as well as against persons claiming through N, and a suit to 
recover the amounts by enforcing the charge fell under Article 132-“ 
Ma Lon v Ma Hya. 1 Rang. 714. 79 I.C. 766, A.I.R. 1924 Rang 2W. 

A trustee of a mosque making advances out of his own pocket to meet 
the expenses of (he mosque no doubt acquires a charge upon the tnisf 
property, but this charge is not like an ordinary charge which entitles < 
man tcf bring the charged property unconditionally to sale. It Is a charge 
which enables him to take the amount out of the rents and profits of the 
trust property or through raising monies by the creation of « similsf 
charge. Article 132 was not intended to cover such a qualified charge, 
and the suit by the plaintiff for recovery of the money is governed by 
Art. l2l^Ab}can Saheb v. Soran. 38 Mad. 260 (267, 269), following 
Peary v. Narendra, 37 Cal. 229 (P.C.). ^ 

Charge on moveable property ; — A suit to enforce a Charge OH movf- 
able property is governed by Art. 120— IVim Chand v. fagabandhu, 22 Cai- 
21. See Note 508 under Article 120 

Payment of revenue : — ^Vhere Government revenue is paid by one 
of the co-sharers of the estate to save the entire estate from sale, such 
payment does not create a charge fn his favour upon the estate; and a 
suit to recover such amount is governed by Art. 99, and not by this 
Article — Kina Ram v. Muiaffar, 14 Cal. 809 (F.B ) ; Khub Lai v. Padma- 
nund, 15 Cal. 542; Shivrao v. Pundlick. 26 Bom. 437, But In several 
other cases It has been held that such payment creates a charge— Re/a of 
Vlzianagram v. Raja 5ctrachcrlii. 26 Mad. 686 (F.B.); AlayakammaJ ^ 
Subbarayo, 28 Mad. 493 (494); Kotayya v. Kotappa, 40 M L.J. 117, 00 
I.C. 551. A.I.R. 1920 Mad. I4I ; Aebut v. Harl, jl Bom. 313. Sec Note 
443 under Article 09. 

But if the revenue Is paid not by * co-sharer but by the lessee in 
order to protect Ms Interest In the estate, who thereafter brings a suit lor 
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Suit eeainxt inrrfy A tuit against a turtty on a aimplc money* 
bond for the payment of a morttafte-debt by the mortcaeor, is not a auit 
to enforce payTnent of money charged on Immoreabte property, and 
Article 132 cannot apply. The pertod of limitation is six j-cars from the 
expiry of the moriRase period— AfotAu CAeffiar v. Ran^jppa, S3 MLJ 
453, 105 IC. 163. A.I.R. 1027 Mad. ©45. 

551. Vendor** lien t— Unpaid purchase money create* a charpe 
la favour of the vendor on the property In the hand* of the vendee, 
by virtue of the provision of sec. 55 (4) (b) of the Transfer of Property 
Act, and a suit by the vendor to recover It by enforcement of such lien 
or charge falls under Aft. 132; but where a personal remedy against the 
vendee la sought. An. Ill applies— VfrcAand v. Kume/f. 18 Bom. 48; 
Chanilal V. Bat Jethl. 22 Bom. 846; Har Lat v. Aluhamdl, 2\ All 454; 
Alon/runnlasa v. Akbar, 30 All. 172 (174); Rama Krishna v. Subramama, 
29 Mad. 305; Rukan Din v. Hasan Din. 72 I.C. 897, A.I.R. 1023 Lah. 23. 
See notes under Art. 11. Time runs from the date of the sale-deed or 
within a very short but reasonable period therefrom— Kollu v. f?amifas, 
20 A.L.J. S3. A.I.R. 1029 All. 121 (123). 107 l.C. 670. 

552. Co-morlgagor’a charge See secs. 82, 92 and 95 
of the Transfer of Property Act (as amended In 1029) 

Where several properties belonging to several owners are mortgaged 
to secure the same debt, the owner of the properly that has been made 
liable for more than its rateable proportion of -the debt can claim contri- 
bution proportionately against the owners of other properties, and has a 
charge on the other properties under Section 82 of the Transfer of Property 
Act; and a suit to enforce the charge falls under this Article and not 
under Article 90— Bhagtvan v. Karam Husain. 33 All 708 (716) (F.B.); 
Ibn Husain v. Ramdai, 12 All. 110 (114). 

Where a co-mortgagor redeems the mortgaged property, he acquires 
a charge, under sec. 95 (now 92) of the Transfer of Property Act, on 
the share of each of the other co^nortgagors, lor his proportion of the 
mortgage-money; and a suit to enforce the share is governed by this 
Article — Bhagwan Das v. Hardri, 26 All 227; Kofayya v. Kotappa, 49 
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M.L.J. 117, A.I.R. 1926 Mad. 141; Rajkumari v. Makanda, 25 C.V.N. 
283, 57 1 C. 868. Where there bsd been several payinents In part 
satisfaction of a ntorfgage, the payment of the balance due is as much 
a redemption as the payment of the whole sum due in the case in which 
there has been no previous part-payment. A co-mortgagor who pays the 
balance of the mortgage-money and redeems the mortgage acquires » 
charge on the property under sec. 95 (92) of the Transfer of Property 
Act, and his suit to enlorce the charge falls under this Article — Hire Kiier 
V. Palku, 3 P.L.J. 490 (491). 46 I.C. 479. 

It has been held m a Calcutta case that the co-mortgagor gets a charge 
under section 95 T. P. Act only when he redeems, and there can be 
redemption only so long as the mortgage subsists. Where a decree on the 
mortgage has been obtained by the mortgagee, and an order absolute for 
sale has been passed under sec. 89 (old) of the T. P. Act, the security 
as well as the mortg-igor’s right to redeem are both extinguished, and 
any payment made thereafter by a co-morigagor cannot be taken as pay- 
ment by way of ‘redemption’; consequently no charge is created in 
favour of the person who makes such payment, His suit to recover the 
money falls under Article 61 or 99 and not under Article \22—Nawab 
Jahanan v Mirza Shuiaaddin. 9 C W N. 865 (867). See also Rabnath v. 
Ganesh. 23 0 C 334, 60 I.C. 213 But the Bombay High Court holds 
that a charge is created in such a case— Panappa v. Yamnappa, 26 Bo/b. 
379, and this is also the view of the Allahabad High Court, /bn ffussaln 
V. Ramdal, 12 All. HO, where the mortgage was satisfied by a co-owner 
of the property after decree. 

553. Morigagee’a charge : — Where a mortgaged property 
is sold for arrears of revenue, free from all incumbrances, the mortgage 
is invalid as against the purchaser, but the mortgagee is entitled to a 
charge on the surplus sale-proceeds (sec. 73, Transfer of Property Act), 
and a suit to enforce such charge is governed by this Article and not 
by Article l20~Upendra v. AfoAin' Lef, 31 Cal 745 (751); Karnala Kanti 
V Abdul Bafkat, 27 Cal. 180 (184), Umatara v Umacharan, 3 C.LJ. 
52, Jogcshmr v. Ghanashyam. 5 C.W N 356 (359). But quaere. Is it 
still a ‘charge’ after the amendment of sec. 73, T. P. Act? 

^’hen a property is sold under a decree obtained by a first mortgagee 
in a suit in which the puisne incumbrancers were patties, it passes into 
the hands of the purchaser discharged from all incumbrances. But the 
rights of the puisne incumbrancers are not e.vtinguished or discharged by 
the sale, but transferred thereby to the surplus sale-proceeds, A suit 
brought by a second mortgagee to enforce his lien on those sale-proceeds 
in the hands of a third mortgagee who has notice of the second mortgage, 
and who has taken away the sale proceeds In execution of a decree obtained 
upon his mortgage. Is governed by this Article and not by Article 120-' 
Berhamdeo v. Tara Chand, 33 Cal. 02 (III, 112) afilrmed on appeal to the 
Privy Council In 41 Cal. 65-1 (661) (P.C ) Similarly, a suit by a pn'er 
mongagee, for payment of his mortgage-money out of the sale-proceeds 
remaining in the hands of a subsequent mortgagee who has foreclosed 
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ihc monjr»cc *nd told che rrorcrty to t third ferson. Is co«mcd by ihl* 
ArticIc-riiaJi-'t'i T. 5f:-*nUrtJ|. 12 N.L.R. PO. 54 1 C. 7W. 

Soil b) Tcunr :--lJ a first tnon»3j;ee bfifijs t suit cn his 

nonrspc. »iihout irrrlcadinc the fulsne mortctccc. ind In execution 
■of his decree rurchises the mort^aced rf®rcny, «nd then the puisne 
nortcacce •J'o brines a suit on his tnorteasc, without Impleading the 
prior monpacec. and similarly purch3«et the properly in cxecuiion of 
his decree, and alrcr»'ard$ the puisne mortgagee brings a suit for redemp- 
tion of the prior mortgage, held that the right of the puisne mortgagee 
to redeem the prior mortgage Is only aneiJfary to his right to vork 
out his remedy against the mortgaged estate (Fisher, p. 741) He is 
•only permitted to redeem for the purpose of working out his oun security — 
Ramsbnf.'iam v U'aliis, (I83G) 5 L J N S. Ch. 02 The right of a puisne 
mort.-agee to redeem the prior mortgage In a ease «here he has not 
been joined in a suit on the first mortgage Is a right to redeem the first 
mortgage ulih the viev of enforcing his oun mortgage, it is only a 
means of securing the object of enforcing his ovn mortgage by sale 
The proper Article applicable to the case is Article 132 and not 148 
Ttme runs from the doe date of his mortgage, and no fresh period runs 
from the date of his purchase— Lfllshmaiwn v. Sclb Molhu, 47 M L,J 
«02, A.l.R. 1925 Msd. 76 (77). $4 I C. 301; Nilmad/isb v. Joygopel. 
A.I.R, 1926 Cal. 560, 91 1C. 719; Niiftiram v Sarhessur, 14 C.U'.N. 
•439 (442, 443). 5 I.C. 877. Appaya v Venkatromeyya. 20 L.W 620. 
A.I.R. 1925 Mad. 150 (ISU. 83 I C 66-1 (following 14 C.W N 439) 

But the Patna High Court dissents ’from this view and holds that 
the second mortgagee’s right of redemption cannot be considered as a 
right to enforce payment of money charged upon immoveable property, 
because the second mortgagee in a suit for redemption does not seek to 
recover the money due to him upon his second mortgage Consequently 
Article 132 cannot apply to his suit, but Art 148— Ram/ftari v Kasbinalh, 
5 Pat. 513, A.I R. 1926 Pat. 337 (339). 04 1 C 284 

But if the contrary happened le, where the puisne mortgagee at 
first sued on his mortgage without impleading the prior mortgagee, 
obtained a decree for sale and purchased the properly in execution of 
his decree, and then the prior mortgagee similarly brought a suit on his 
mortgage without Impleading the puisne mortgagee, and purchased the 
property in execution of his decree, and afterwards the puisne mortgagee 
sued the prior mortgagee to redeem the prior mortgage, held that the 
puisne mortgagee not having been Impleaded in the prior mortgagee’s 
sun, the decree In that suit was not binding on the puisne mortgagee, 
that the right to redeem the prior mortgage had not ceased to exist and 
the relationship of a puisne mortgagee and prior mortgagee still subsisted 
between the parties, and as such the plaintiff was entitled to redeem 
the prior mortgage and thus to remove the defect m his title to the 
-property The suit was governed by Art 148 and not by Art. 132 — 
Priya Lai v. Bohra Champa Ram. 45 All 268 (270), A I R. 1923 All. 
271, 79 I C. 498 The distinction between the two sets of cases has 
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been thus explained : where it was that the puisne mortgagee first sued 
on his mortgage and in execution of his decree was put in possession 
of the property, he subsequently brings a suit merely for redemption, 
being in possession of the property, and the suit falls under Art. 148, 
but where the prior morigagee had first sued on his mortgage, and 
obtained possession in execution of his mortgage-decree, the puisne 
mortgagee’s suit for redemption Is not merely a suit for redemption but 
also for recovery of possession , and 10 suing for recovery of possession, 
he is not seeking to recover possession as against the mortgagee, since 
the defendant to this suit is in possession of the property not by virtue 
of his mortgage but by virtue of his purchase of the property at the 
sale in execution of his decree. The suit is really to enforce the puisne 
mortgagee’s mortgage against the defendant (prior mortgagee)— Aii/madhab 
v Joy Gopal. A.l.R. 1926 Cal. 560, 91 I.C. 719. 

But where the prior mortgagee brings a suit on his mortgage without 
impleading the puisne mortgagee and obtains a decree for sale, but 
before he executes the decree, the puisne mortgagee brings a suit on 
his mortgage impleading the prior mortgagee but obtains a decree for 
sale against the mortgagor only (the prior mortgagee being dismissed 
from the suit on his setting up a prior title), and then the prior mortgage* 
purchases the property in execution of his decree, snd thereafter fh* 
puisne mortgagee similarly purchases it in execution of bis decree, and 
then brings a suit to redeem the pn'or mortgage, held that the Article 
applicable to the puisne mortgagee’s suit for redemption in such clrcuni* 
stances is Art. 148, and not Art .132. Whenever a suit for redemption 
Is brought by a person entitled to redeem against a mortgagee, Art. 143 
and no other Article applies to it, and by no straining of language can 
a suit for redemption fall under Article 132. as It Is not a -suit to enforce 
payment of money— Sayc/na/i v. Aitisuddtn. 33 C.W.N. 1067 (1074, 1075) 
(F B.), 50 C L.J. 152, 119 I.C. 135, A I.R. 1929 Cal. 609 (distinguishing 
Nidhiram v Surbessar, 14 C.W.N 439). 

554. When money becomes due .—Where a mortgage-deed 
I'xes no time for payment lime runs from the date of the bond; if there 
has been any payment of money to the mortgagee, time runs from the 
date of the last payment (sec. 20)— Nifcomaf v. Kamlnl Kumar, 20 Cal- 
269 (272). In case of a mortgage-bond executed to secure a loan payable 
on demand, the word “on demand” should be construed as merely 
technical words meaning “fonhwlih” or "immediately"; no actual 
demand is necessary In order to establish a starting point for limitation 
under Article 132, and lime runs from the date of the bond— Perfannx 
f, Mtilhuvira, 21 Mad. 139 (14^; Barkatunnissa v. fitadhab AH, 42 AU- 
TO (73); Pcrumal v. Alagiriswami, 2o Mad. 245 (248); T. C. Bose v. 
Obedur, 0 Rang. 297, A.I R. 1928 Rang. 189 (191), 111 I.C. 132. 

If a mortgage-bond Is payable within a certain period, e.g. in three 
years, lime runs from the expiry of the period (three years). Where * 
mortgage-bond executed in May 1009 was payable In three years, but R 
was provided that If the mortgagor transferred the mortgaged property. 
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ihe creditors should, before ihe csr'n^ of Jhe term, be at liberty to sue 
for the reeo%xf>- of the niortcace-tnoney, and In March 191 1 the mortcagor 
h)7>oihecated a iwtion of the mortcaged proyerty to another by a regis- 
tered bortd, but the moncagee had no nofiVc of this hiiothccatlon, held 
that a suit Instituted on the mongsge In March ID24 was not barred, as 
tine ran from May 1012 and not from March lOlt — ilihi'ij Husain v. 
Chaturbhnf. 50 All 328. A.l R. 1923 All. 159 (161), lOS I.C. 152, 26 
A.L.J. 41. Although under sec. 3. Transfer of Property Act (as amended 
in 1020), fffistratiofi itself eraounti to noiico. still that provision cannot 
apply to the present case, because It is doubttul whether Teglsttation would 
amount to notice for the rurfvses of timUatiaa. 

An assignee from the mortgagee (whether by private sale or by 
execution sale) is in the same position as the mortgagee himself, and 
he must sue within the same period as is allowed to the mortgagee ; he 
cannot claim a greater right than the mortgagee himself had in the 
matter, and the mere fact that a particular right has changed hands by 
assignment does not operate to cause a fresh period of limitation to run 
from the date of assignment— T. C. Bose v. Obedur RaJtmsn, 6 Ranj. 
207. A.l.R. 1928 Rang. 189 (190). HI LC. 132. 

Where a second mortgagee discharges a decree obtained by the first 
mortgi^pe, he does not become an assignee of the decree and is not 
entitled to execute the decree , but he acquires a charge on the mortgaged 
property; and In a suit by him to enforce the charge, time runs from 
the date on which he made the payment in satisfaction of the decree, 
and not from the date when the cause of action accrued to the prior 
mortgagee. The puisne mortgagee is not an assignee of the prior mort- 
gagee; and the right of the puisne mortgagee cannot accrue before he 
made any payment at Lai v Alunnf Lai, 44 All 67 (69, 70), 

A.l R. 1922 All. 153, 63 1 C 604 But the Patna and the Madras High 
Courts dissent from this view and are of opinion that a puisne mortgagee 
paying off the decree obtained by the prior mortgagee becomes entitled 
only to the security held by the pnor mortgagee ; and the period of 
limitation for his suit to enforce the prior mortgage is to be counted 
from the due date of that mortgage That is, he is bound to enforce 
his right within the period of limitation allowed to the first mortgagee 
He does not acquire any fresh charge on the property from the date of 
his payment , consequently time docs not run from the date on which 
he paid off the decree on the prior mortgage — Sibananda v Jagmohan, 

I Pat. 780 (785, 786). 3 P L T. 533, 68 I.C. 707, A l.R 1922 Pat. 499; 
Kofappa V. Raghavayya, 50 Mad 626, 102 I C. 316, A l.R 1927 Mad. 
631 (635). The Nagpur J. C. Courts takes the same view as the Allahabad 
High Court, VIZ., that the period of hmitation runs from the date when 
the puisne mortgagee made the payment and became entitled (under 
sec 74 (92) Transfer of Property Act) to the right created by the decree 
on the prior mortgage— SurycftAcn v. Renuka, 8 N.L.J. 232 (F.B ), 92 
J.C. 118, A.l.R. 1926 Nag. 84, overruling Nolhiiram v. Sfteolal, 13 N.L.R. 

L. 35 
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217, 42 f C. 796, (where it was held that the period of limitation ran 
from the due date of the prior mortgage). 

A mortgage-bond dated 1911 after providing for half yearly payment 
of interest, provided that the mortgagor could redeem the property only in 
1920, and not before, that the mortgagee was not to bring the property to 
sale on account of default until 1920, that the mortgagee might at h'S 
Wish recover, either by mutual consent or by suit, the mortgagee-money 
with interest even before 1920 but that the mortgagee was not entitled to 
sell up the property till 1920. Held on a construction of the terms of the 
deed, that a suit to enforce the mortgage by sale of the property could not 
be brought before 1920, and that the suit filed in 1926 was not barred— 
Ram Kocr v. Patra( Koer. 3 Luck. 439 (F.B), 5 O.VT.N. 385. 112 I C. 
130, A.l R. 1928 Oudh 289 (290). 

Where the surety of a mortgagor pays up the mortgage-money hs 
cannot be m a better position than the original mortgagee And so ih s 
suit brought by the surety to recover the money from the mortgagor, tune 
runs from the same date as it would have run had he been the original 
mortgagee i c . from the due date of the mortgage bond, and not front 
the date when the surety paid off the mortgage —Bariafun/ifssit v. Mchbub 
Ah. 42 AH. 70 (74) 

Where a co-mortgagor redeems the mortgage, his position Is that df 
sn assignee of the original security and the period of limitation for his 
suit to enforce his charge against the other co-mortgagors fs the sani* 
Within which the original mortgagee could have brought his suit on 
mortgage, that is, the period runs from the due date of the cngiM* 
mortgage— v Makunda. 25 C.W.N. 283. 57 I C. 86S But 
the Allahabad High Court and Oudh Chief Court dissent from this ruJmi 
and are of opinion that limitation runs not from the due date of the 
mortgage which is paid off. but from the date of payment by the 
co-mortgagor— Qcmjr /aban v atuaaey AUrza. i2 O.L.J. 3!3, 2 O.W.N- 
413, 92 I.C 559, A.I.R. 1925 Oudh 613. Rames/tifar v. Sbeorani, 2 
Luck 6S0, A.I.R 1927 Oudh 552. 4 O.W N. 783. 105 I.C. 302; 
Ahmad v Chhola Lai, SO All. 569. A.I.R 1028 All. 241 (245), 109 1 C. 
33. The Allahabad and Oudh decisions seem to be no longer good 
In view of sec, 02 T P Act (as amended in 1929) under which the 
redeeming co-mortgagor is subrogated to the rights of the mortgagee 

554A. Instalment mort;;age bond In the case of 
instalment mortgage bond, the principle of Article 75 should be apri’^'^ 
in determining the starting poini of Jimlfation. Thus, where by a mort- 
gage-bond eicccutcd by the defendants, the mortgage-money v.as trade 
p-ayable by four instalments and In ease of default In payment of any 
instalment, the plaintiff might at his option sue either for the ampuni 
due pn the instalment or for the whole amount due on the bond, ft 
held that as there was nothing to show that the mortgagee waived ih* 
option to sue for the whole amount on default, the whole amount became 
due when defaofr was first made In the payment of an Instalment, 
that Hmitafion ran from the date of the first default and not from the 
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txriration of the term of the mortK*jte-bond — Chand v. Hyder, 
21 Cal. 281 (285). 

VThcre a h\xothcation bond provided lor ihe rcp3>Tncni of the prin* 
<ipa! sum on a certain date, with Interest In the meantime payable 
monthly, and further pro\Ided that on default in payment of interest the 
principal and interest should become payable on demand, it was held 
that the period of limitaiion prescribed by this Article began to run from 
the date of the first default in the payment of interest, and it was further 
held that no actual demand was necessary to create the plaintiil’s cause 
of action as the «ords ‘on demand' are merely technical words equiva- 
lent to 'immediately' or 'forthwith ' — Perunul v Alaginsams. 20 Mad. 
245 (248) But if the bond provided that upon default of payment of 
interest annually, the principal would become due with interest at an 
enhanced rate from the date of the bond, «hene\er the creditor would 
make the demand, it was held that (he cause of action did not arise 


(TO PAGE 546. 3RD PARA.] 

The case of Raf Kamari v, Mukunda. 25 C.W.N. 283. has been 
overrulei by the Full Bench in timer AH v. Asmot AH, 35 C W.N. 409 
where their Lordships have laid down that under sec. 95 (old) of the 
T. P. Act the position of the redeemliiR co-mortgagor was the same as 
if a new mortgage was created fn Ms favour, and that the period of 
limitation lor a suit by the co-mortgagor for contribution would run 
from the date of his payment and was not the same within which the 
original mortgagee could have brought a suit on his mortgage. 

The Full Bench also holds that after the amendment of sec. 95 
T. P. Act by Ihe Amendment Act of 1929, the right of a redeeming 
co-mortgagor Is the same right as that of the mortgagee whom he 
redeems, and henceforth in cases under the amended sec. 95 the decision 
in Raf Kumari v. Mukunda, 25 C.W.N. 283 would apply as good 
law. 


me peiiuu or mongage ana suing only tor (he interest due. or of cutting 
short the mortgage-period and suing for the whole debt, principal and 
interest No interest was ever paid. Held that the cause of action for 
a suit for recovery of the whole debt arose on 8th December 1896 (t e . 
upon two defaults in the payment of the six-monthly interest) and not 
upon the lapse of three years mentioned in the bond— S/iam Sundar v 
Abdal Ahad. 71 P.R. 1915, 31 I C 808 

A mortgage provided that interest was to be paid every six months 
and that any interest remaining unpaid would at the close of the year be 
treated as principal and would thereafter carry Interest at the bond rate. 
It further provided that in the event of non-payment of interest for two 
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consecutive half-years, the mortgagee would have the power to benefit 
himself by charging the compound interest aforesaid, or to realise at once 
the whole of the principal and interest alone. Held that the mortgagee 
was given three options, and if he did not choose to exercise his option of 
suing for the whole amount due on the occurrence of a default but chose 
instead the option of letting the interest go at compound rate, it could 
not be said that time began to run against him from the date of the default 
— Girdhari v. Gobind Ram, 19 A.L.J. 456, 63 I.C. 25 But this case 
has been dissented from in 45 All. 27 cited below. 

In a mortgage bond it was stipulated that the principal was to be paid 
within 12 years and interest was to be paid annually. If was further 
stipulated that in default of payment of interest in any year, the creditor 
would have the option to add the interest to the principal and to wait fill 
the expiry of the stipulated period or to recover the principal and interest 
at once. Nothing was paid at all by the mortgagor. In a suit for sale ca 
the mortgage, it was held that tune ran as soon as the first default was 
made From the terms of the mortgage-deed, it is obvious that as soon 
as the first default was made a right accrued to the mortgagee to sue for 
the whole sum with interest On default having been made, the money 
certainly did become due at once; the mere circumstance that the credi- 
tor had the option of not calling in the money cannot wipe out the fact 
that the money in fact became due — Shtb Dayal v Meherban, 45 All. 27 
(F.B.), 20 AL.J. 819, 69 l.C’ 981, A.J.K. 1923 All. 1 {dissenting from 
Girdhari v. Gobind, 19 A L.J. 456) ; Sheoram v. Bobu Singh, 48 All. 302, 
24 A.L J. 295, A.I R 1926 All. 493 .94 I C. 849 

A mortgage deed of 1890 provided payment of principal by instalments 
In ten years, and of interest monthly, and further provided that in case 
of default in payment of any one of the instalments of principal or interest 
the whole of the mortgage money would become due and be payable on 
demand. Held that money under the bond became due within the mean- 
ing of this Article when the first default was made in 1890, and not after 
the expiry of ten years from the date of the bond, and consequently a suit 
brought in 1912 was barred. The learned Chief Justice remarked: “It 
seems to me that the money is due when it can be legally demanded, and 
it is admitted in the present case that the money secured by this mortgage 
could have been legally demanded and recovered after the first default; 
and had a suit been then brought for its recovery by sale of the moftgagail 
property, the defendants could not have pleaded that such a suit wa* 
premature'*— Caya Din v. Jumman Lat, 37 All. 400 (408) (F.B.) 

In a mortgage-bond it was stipulated that the mortgagor would repay 
the loan in 12 years, that he would pay annually Rs. 500 on account of 
principal and interest, that if he were unable to pay the interest any yeaf* 
the interest might be treated as principal, and (hat if there was any default 
in payment of the sum of Rs. 500 per annum, the mortgagee was to have 
power, without waiting for the expiry of the stipulated period, to set aside 
alt the other stipulations embodied In the bond, and to bring a suit to 
realise the entire principal together with Interest. No annual Interest was 
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piii. Held that t!m« bcKati to run from the Rrst default in the p3>'meDt 
of the annual turn of Rupees 500, »nd rot on the expiry .of the term of 
the mortcace-bond— rJnehJn v. Aniar Hnaji'n. 43 All. 590 (590), 19 
A.L.J. 592. 03 1 C. 441. Under » mortcacc executed In 1002, the prin- 
cipal sum borrowed was Rs, 1,200, and the sum vas made payable In 
annual instalments of Rs. tOO On default of payment of any one Instal- 
ment, the whole of the balance was to be paid at once. In 1903 and 
1904 the morlRacor paid only Rs. 44. In 1905 the mortgagee filed a 
suit to recot'cr the amount of the first two Instalments, and obtained a 
decree. In 1917 the mongagee filed a suit for recovery of the remaining 
10 instalments Hetd that the suit vas barred not only by O II, r. 2 
of the C. P Code but also by the lav of limitation, because the right 
of action to sue for the whole amount arose from the date of the first 
default (1003)— Shnniius v. Chanbasapagon-da, 25 Bom. L.R. 203, 72 
l.C. 290, A I.R. 1023 Bom 201. 

So also, the principle of waiver indicated in Article 75 may be applied 
In determining the time when the money sued for becomes due within the 
meaning of Article 132. Thus, a mortgage bond provided for payment 
of the debt in 12 Instalments, the first falling due in Pous 1308 B.S , and 
ethers In the month of Pous of each of the next 11 years ending with 
1319 It was further provided that upon default in the payment of any 
one Instalment the creditor would be entitled to recover the entire amount 
due, without waiting for the future insulmems falling due. The plaintifl 
alleged that the first instalment was duly paid, and the Instalments for 
1309 to 131] were paid and accepted although the payments were made 
•out of time, and the suit was brought in 1326 B. S for the subsequent 
instalments Held that the suit was not barred, because the payment and 
acceptance of the overdue instalments constituted a waiver, applying the 
principle of Article 75, and that the plaintiff was entitled to recover the 
subsequent instalments The penalty having been waived, the parties 
-were remitted to the same position as they would have been if no default 
"had occurred— 5urcndra Nath v Rishee Case Law, 27 C W.N. 893, 79 
1 C. 291, A I.R, 1923 Cal 139 

But the Madras High Court is of opinion that m an instalment mort- 
gage bond the cause of action accrues on the expiry of the period fixed 
in the mortgage bond for the repayment of the principal, and not when the 
first default is made, that Article 132 should be construed in its plain and 
natural sense, and the words of Article 75 should not be imported into 
Article 132 for the purpose of determining the starting point of limitation, 
and that the mortgagee is not bound to take advantage of the default clause 
but is at liberty to ignore it as it merely gives an option to recover the 
■whole amount upon default— Narna v 4mmani. 39 Mad 981 (986) ; 
Muihiah Chettiar v. Venkatasubbaraynta. 49- Mad. 403, A.I.R. 1926 Mad. 
160, 49 M L.J. 394, 90 1 C 1033. This view has also been taken by the 
Patna High Court In Ramsekhar v. Alalfcnro, 4 Pat. 820, 90 1 C. 249, 
A 1 R. 1925 Pat. 557 (following 39 Mad 981) See this case cited in 
Hole 483 under Article 116. It should be noted that the view taken by 
ahe Allahabad High Court in 37 All. 400 and 45 All. 27, cited above 
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(viz. that th« period of liraitattoa runs from the date of the first default 
in the paiTnent of an instalment, io spite of the option given to the 
mortgagee to wait till the expity of the term of the mortgage) seems to 
have b«ti disapproved of by the Privy Council in the recent case of 
Parjcfum v. Ansar Hussain. 48 All 457 (P.C.), 24 A.L J. 736, 31 C. 
W N. 324, A I.R. 1926 P.C. 85, 99 I.C. 650, though no definite opiru'on 
has been passed by them. 

555. Suit against person holding adversely to the 
mortgagor -—A suit for sale upon a mortgage brought against the 
mortgagor and a person claiming a right adversely to ibe mortgagor by 
twelve years’ possession (the adverse possession commencing after the 
mortgage) is governed by this Article. Such a suit is not a suit for 
possession under Article 144, because the plaintiff cannot bring a suit 
for possession without bringing a suit under Art. 132 The suit is io 
time, if brought within 12 years from the date when the money becomes 
due The period of limitation does not run from the lime when posses- 
eion was taken by the adverse possessor, because the adverse possession 
of the third party abutned after the mortgage does not affect the mort- 
gagee’s right— Rarnath v. Ncntm. 36 All 567 (571) (F.B ), distinguishing 
Karan Singh v Baker Alt'. S All, I (P.C.). 

556. Malikann .—Maltkana is an annual recurring charge on 
Immoveable property and must be sued for within 12 jears from the 
tfme B'hen the money sued for falls due~Hormu:i v. Hlrdaynarain, 5 
Cal. 921; fagannaih v. Kharachi, 10 C-W.N 151. A suit for an allow- 
ance for the maintenance of the younger member of a family, charged 
upon the inheritance to which the eldest male member alone succeeds; 
is within this Article — Ahmed Hossein v Nithaluddin, 9 Cal. 945. 

In order to bring the suit within this Article, the plaintiff coming into 
Court to claim a mah'kana allowance must claim if as a charge upon th® 
immoveable property concerned — Nathu v. Ghansham, 41 All. 259; and ji 
he claims it as a charge upon the property, the suit is governed by this 
Article, nothwithstanding that the Court refuses to pass a decree against 
the property — ^Shaiia v PhuUo. 35 All. 185 If, however, the plaintiffs do 
not seek to enforce If as a clurge on the land for which it is payable, the 
suit is governed by Art. 1/5, ht as tnocfi as in such a ease the cfalm must 
be regarded as one arising out of a quasi-contract created by fan —Kallar 
V. Cunga. 33 Cal 99S. 

A suit for declaration of a right to receive mahkana annually is * 
suit to establish a periodically recurring right and falls under Article 131 
(Copinath v. Bhupfat Pershad. lO Cal. 067); but a suit to recover 
malikana, coupled nith a claim for declaration of the plaintiff’s right to 
receive malikana, falls under Article 132, because the declaration is merely 
aailliary to the claim to recover malikana, and hence although the rial'’' 
for declaration may be barred, the right to recover malikana itself is not 
necessarily barrtd—Midnapore Zemindary Co. v. Muklakesht. 6 Pat. 51, 
PO 1C IRS. A. I.R. 1926 Pat. 3ia 
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557. Huqq This Anick irflics to tuhs »hich ire hrrochj by 
a hakdsf acsins! the t<r<on originally liable for pajment of the hak. and 
not to suits by one sharer In a saian acslnsi another sharer or allccci 
sharer t.ho has Improperly reccN-ed the pliinilfl'* share cl the hak, such 
a suit falls under Art C2- /furrrulhcauri v l/ariiulh 7 Bom 1PI (IW). 

A richl to rcc«i\c a nunUr allo»aftcc out of the profits of a particular 
village is a lind ol hu.}fl— Dcruly ComnHsioUff v /jc/iiun tO O C AO, 
33 I.C -IGl. 

558. Clause (c) — Equilable tnortf'age —Clause (c> of 
Explanation has been added by sec 9 of the Transfer ol Property Amend- 
ment Supplementary Act (XXI of 1939). The reasons for inseninR this 
clause have been thus stated — 

“There Is much confl.ci of decisions recarding the period of limiiaiion 
which governs a lult to recover the money due on a morlgagc by deposit 
of title-^ebts Some Courts have held that It Is CO yean, while others 
hold that It is 12 years U'e think that this conflict should now be set 
at rest; and as the preponderance of opinion is in favour of providing a 
12 years' rule in such cases, «e propose to bring these mortgages under 
Article 132 of the Indian Limitation Act. 1908"— Pcforf of ihe Select 
Commiffee (Gaaette of India, 1929. Part V. p t2C). 

The Calcutta High Court has held that according to the practice of 
that High Court the appropriate remedy in case of an equitable mortgage 
18 a decree for sale and not for foreclosure (and consequently An 132 
applies and not Art 1471— Srioa/h v Gadaditar. 24 Cal 34S (350) But 
according to the Bombay High Court, a mortgagee by deposit of title- 
deed had a right to sue for foreclosure or sale, and )tis suit fell under 
Art 147— AfancA;i v fjusfomji I4 Bom 209 (272, 273) This is no longer 
good law. Compare also sec 96. Transfer of Property Act (as amended 
in 1929), under which an equitable mortgage stands on the same footing 
as a simple mortgage 

The result of the new clause (c) of this Article would be that in 
Bombay a large number of mortgage-suits for which the period of limita- 
tion had hitherto been believed to be 60 years under Art 147 would be 
found to be barred by limitation In order to provide tor those cases 
as well as for the continuance of pending suits, the Legislature has 
enacted a new section— sec 15 (2) of Ihe Transfer ol Property Amend- 
ment Supplementary Act (XXI of 1929) which runs as follows — 

15 (2) Notwithstanding anything confainetf in sec- 

tion 9 of this Act, in ihe Presidency of Bombati and such 
other territories as the Gooernor General in Counci/ may, 
by notification in the Gazeile of India, specify in this 
behalf, a suit by a mortgagee for foreclosure or sale on a 
morfifaffc by deposit of title-deeds may 6c insfifufed utifhi'n y 
two years from the date of the commencement of this Act,r 

/ 
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or within sixty years from the date when the money 
secured hy the mortgage became due, whichever period 
expires first ; and no such soil instituted uiithin the said 
period of sixty years and pending at the date of the com- 
mencement of this Act, either in a Court of first instance 
or of appeal, shall be dismissed on the ground that the 
twelve years' rule of limitation is applicable. 

[N. B. “Two years“='l5t Apnl 1932.] 

This section was added on the motion of Sir D. F. Muila, who 
observed : 'This amendment relates to a mortgage by deposit of title 
deeds. As to mortgages of this kind there has been a conflict of opinion 
between the various High Courts of India. It has been held by the 
High Court of Bombay that a mortgage by deposit of title deeds stands 
on (he same footing as an English mortgage. On the other hand it has 
been held by the High Courts of Calcutta and Madras that a mortgage 
by deposit of title deeds is no more than a charge. If it stands on the 
same footing as an English mortgage the period of limitation is 60 years, 
as provided by Article 147 of the Limitation Act. On the other hand, 
if It is merely a charge, the period of limitation is 12 years as provided 
by Article 133 of the Limitation Act. What is proposed to be done Is 
to put 3 mortgage by deposit of title deeds on the same footing as > 
charge, following in this respect the view taken by the High Courts ol 
Calcutta and Madras. So Article 133 is proposed to be amended by 
adding in it a clause to the effect that a suit on a mortgage by deposit 
of title deeds will be governed by this Article and the period of hmltatlofl 
will be 13 years only But in Bombay it has been held that It stands 
on the same footing as an English mortgage with the result that it was 
decided about three months ago by the High Court of Bombay that » 
suit by such a mortgagee may be brought at any time within sixty years 
from ihe date when the mortgage money becomes due. With a view to 
give a chance to such a mortgagee iit Bombay, it has become necessary to 
make the proposed amendment, and the effect of the proposed amendment 
is to give a period of two years from the date of the passing of the Bill 
to the holder of such a mortgage, and If (he period of 60 years expires 
before the period of two years, then the suit will have to be brought 
within that period. In fact, what is proposed to be done now is what 
was done several years ago when section 3i of the Indian Limitation Act 
was enacted.’’— Legisfflh'vc Assembly Debates, llth September 1929. 

{The Legislature would have done better by inserting this saving 
provision Into (he Limitation Act Itself, Instead of placing ft at the end 
of (he T. P. Amendment SuppIemenUty Act.] 

133. fOmitted by Act 1 of 1929.] 

This Article has been omitted from this place but re-eoacted as 
Art. 48A. See notes thereunder. 

134.— To recover pos- Twelve When the transfer be- 
session of immove- years, comes f^nown to the 
able property con- plaintiff. 
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given at the time of the transfer but passed subsequently to the trans 
Chetty Firm v. Md. Kasim, 3 Rang. 367» A.LR, 1925 Rang. 377, 90 
1011 

Since the transfer contemplated by this Article is a transfer 
possession, it presupposes that the transferor-mortgagee must have 
in possession of the mortgaged property at the time he made the tran 
But the possession which the transferor has at the time of the tra: 
need not necessarily be acquired under the mortgage originally mad 
his favour. Even if the mortgage was a simple mortgage and if 
mortgagee subsequently gels possession of the mortgaged property o 
wise, as for example by a purchase in execution of a simple money d( 
obtained by another creditor, the Article will still apply if it is establi 
that at the time the transfer was made the mortgagee was in posses 
no matter under what title — Naunihai v. Skinner, 47 All. 803, 23 A 
691, A I.R 1925 All. 707 (per Lindsay J.). But Kanhaiya Lai J : 
opinion that the transferor-mortgagee must have obtained possession { 
the mortgagor) under the mortgage, and that If the mortgagee acqi 
possession m some other capacity, the ’transfer of possession woul' 
deemed to have been made in that capacity in which it was acqu 
and such acquisition could not be attributed to the mortgage, where 
mortgage itself was a simple mortgage or a mortgage not entitling 
mortgagee to possession by virme ol its Incidents or terms. But 
opinion IS no longer correct in view ol 51 All. 367 (P.C.) cited in < 
562 below. 

Execution safe •—Execution sale is not a ‘transfer*; therefore 
Article does not apply to a suit against a person who purchased the 
petty at a sale in execution of a decree against the trustee or mortgag 
Paras Ram v. Lalman. 7 1 C 570 (All ) , Charu Chandra v, Kal 
Chandra, SO Cal. 49 {63). A.1 F. 1923 Cal 1, 36 C.L.J. 35; KflWfl 
Kanhaya. 11 Cal. 121 (P.C.), Chinlamoni v Sarupse, 15 Cal. 703 ( 
(so assumed) ; Subbaya Pandaram v, Mohammad Musfapha. 32 M 
S5, 40 I C 50 , Konnusivami v. fllutftusami, 5 L.W. 250, 38 I.C. 
1917 M.W.N. 5, Ram Ptary v. Budh Sen, 43 All. 164 (168); 

Vithu, 19 Bom. 140 (144) , Sobhag Chond v. Bhaichand, 6 Bom. 193 (2 
Mahomed Mohsin v Mahomed Abid, 22 O C 72, 52 I.C. 159; Sheo 
V. Mahipal, 2 A.LJ. 234; Bhagtvan Sahai v. Bhagawan Din. 9 AH. 
Mahomed Moosa v. Kaki Falahalla. 19 S L.R. 268, A.I.R. 1925 Sind 
79 J C 4$&. TPhe/a }a oxecuttoa of a monci'-decree, the immove 
property of the judgment-debtor, lo which his real interest is that < 
mortgagee, is attached and sold, the auction-purchaser cannot be regai 
as a purchaser within the meaning of this Article, even though 
property was sold as the property ol the judgment-debtor without 
limitation of his interest therein— AAmcd Kali v. Raman, 25 Mad 
(F.B) (overruling Mutha v. Kambalinga. 12 Mad. 316, at p. 318, wl 
this Article was held lo apply equally to an auction sale as well as 1 
private sale). 

In the recent Privy Council case of Subbaiya Pandaram v. Mahami 
Muslapha, 46 Mad. 751 (757), the Judicial Committee were of opli 
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interest or only a mortga^interest is a question ol intention — Ib‘d; 
Lakshmana v. Sankara Pandiam, 51 M.L.J. 451, A.I.R. 1926 Mad. 311, 
93 I C. 276. 

in order to make (his Article applicable, the transferee should take 
a transfer of an absolute and not o! a restricted title. If the transferee 
does not profess or intend to take the transfer of an absolute interest or 
anything more than the qualified interest which the transferor is competent 
to alienate, there is no occasion foe this Article to apply — Ramkanai r. 
Sn Sri Han Afaroin, 2 C L.J. M6. This Article is intended to protect 
a transferee who had reasonable grounds for believing that his transferor 
had the power to convey and did convey an absolute interest. This 
Article applies where the transferee Is a person who takes the transfer 
under the representation made to him and in the belief that it is an 
absolute title which he is taking— Wnsam/ v. Husain, 29 All. 471 ; 

Pun V Budfi Sen. 43 AH (64 (167) , Taiagdan Setilemeai O^cer v. 
Aku;i Abhrnm, 46 Bom. 993, 24 Bom. L.R 762, A.l R 1922 Bom. 35C, 
68 IC 487, Manayikraman v Ammu. 24 Mad 471 (F.B.); Alaffm v. 
KambaUnga. 12 Mad 316 (318), Keshav v. Oajurkhan, 46 Bom. 993 
(906), Panda v. Villiu, 19 Bom. 140 (144), Radhanath v. Gisborne, H 
MIA 1 . Mahabir v Skeorat. 9 OC 373; Dalai v. Gar Prasad, 12 
OC. 84. 2 IC. 250, Bhagwan v, Bhagwan. 9 All. 97 (102); A:im v. 
Mahmud, 124 P R 1883. The transfers contemplated by this Article aw 
transfers for value in excess of the limited powers of the trustee or the 
mortgage®— JVarain Das v Ha;i Abdur Rahim. 47 Cal. 866 (680). The 
transfer of mortgaged property contemplated by this Article is something 
other than an express transfer of the original mortgage; it is a transfer 
by the mortgagee purporting to transfer a larger interest than that given 
by the mortgage, or at any rate an interest unencumbered by a mortgage 
—Skinner v. Naunihal, 51 All 367 (PC.), 56 I. A. 192, 27 A.Lj 566. 
33 C W N 761 (767), 117 I C. 22, A.l R. 1829 P.C, 158. Thus, where 
the defendant’s vendor purported to transfer the full ownership when 
In point of law he had only a mortgagee-right to transfer, the case is 
governed by Article I34~Rego v Abba Bean, 21 Mad. 151; Afinre ye' 
All Deg V Danish Ah. 2 O.LJ. 483, 32 I C 314. 

A purchaser for valuable consideration from a mortgagee by condi- 
tional sale, who sold the property as though he were the ostensible owner 
of it, comes under this Article— risftnu v Bala/i, 12 Bom. 352 (358). 
Vt'here the trustee of a mutb property granted a permanent lease of the 
property, which he was not competent to do, held that the lessor intended 
to grant, and the lessee intended to acquire, an interest greater than the 
transferor was competent to alienate, and all the requirements of Article 
134 (now Art. 134A) were complied with— Bafuswamf v. Venkatastvamy, 
40 Mad. 745 (751). This Article protects a person who happening to 
purchase from a mortgagee had reasonable grounds for believing and 
did believe that his vendor bad the poser to convey and was conveymS 
to him an absolute interest and not merely the interest of a mortgagee 
Bhapyan Sahai v. Bhapi-ait Din, 9 All. 97. A mortgagee who took a 
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tnoftcaRC from t f^rson «ho »as merely a mortRaRee of the lands but who 
mortRagcd them as if he «cre the complete owner, {$ entitled to the 
benefit of this Article— 3fjnavjlniman v Ammu, 24 Mad 471 (483) 
(F.B ), Husaini v. Husatn, 29 All. 471 (479); Bagas Umarji v. Nalbabhai, 
.36 Bom. 146 

So also, »here the purchaser af the lime o] the purchase believes that 
his transferor Is an absolute ouner of the property transferred, but finds 
later on that his transferor v.as only a mortgagee and not the owner of the 
propeny, he is rone the less a transferee of an absolute Interest, and is 
entitled to the benefit of this Article— /fesftflv Raghunalh v Galurkhan, 
46 Bom. 003 (907), 24 Bom L R 319. 67 1 C. 308. A 1 R. 1922 Bom. 234. 
A person \iho has purchased a right which he honestly believed to be a 
full proprietary right, and which was so described In the sale-deed, can 
claim the benefit of Art 134, even though by the exercise of due diligence 
he might have discov'ered that his transferor was only a mortgagee, mere 
constructive notice without actual knowledge not being sufficient to deprive 
the purchaser of the benefit of this Article— fii/a/ Partab v, Raghura}, 
25 O C 115, A I R 1922 Oudh 7, 67 I.C. S72 

But this Article does not apply where the mortgagee transfers his 
interest as such. 1 e. where the defendants (transferees) elalm a transfer 
of the mortgesce-inlercsl and not of the entire properly In the land— 
Sflvsfjram v. Genu. 18 Bom. 387, Charu Chandra v. Naftosh Chandra, 
SO Cal. 49 (62). A I.R 1923 Cal 1. 36 C L.J 35, AJirra Yar Afl Beg 
V Danish Ah. (supra) , Sn Ram v. NaiibuUah, 29 O.C. 353 (F.B.), 

3 0 W.N 674, AIR 1926 Oudh 547. 97 I.C 874. Thus, where the 
mortgagee transfers his morigagec^nghls as such, the transferee stands 
in no better position than the transferor; consequently, the mortgagor 
has sixty years under Art 148 within which to bring a suit for redemption 
against the person who purchases only the mortgagee-nghts from the mort- 
gagee — Drigpal v. Kalla, 37 All 660 (661) ; Mulhu v. Kambalinga. 12 
Mad 316 (318); Bhagn-an Sahal v Bhagwan Din. 9 All. 97 (102); Azim 
v. Mahmud, 124 P R 1883, Ram Piari v. Budh Sen. 43 All. 164 (167) , 
Vishwanath v. Tukaram, 27 Bom L.R. 661, AIR. 1925 Bom 417, 
89 I C. 189, Tuirami)j v Shibelisaheb. 44 Bom. 614 (618); Gomfi 
Afisra v Deala Dm, 26 O.C 197, 77 I.C. 737, A.l R 1924 Oudh 44; 
Ala Afyat Oyi v Ala Afa Nyan, 2 Rang 561 (566). Where both the 
transferor and the transferee knew that the transferor was unable to confer 
a higher right than that of a submorigagce on the transferee, and neither 
the transferor nor the transferee honestly believed that the full ownership 
was being passed, the mere insertion of some words in the document which - 
might be construed as if they were the words of a person possessing such 
right as would enable him to pass a title of full owner to his transferee, 
white the consideration was the consideration of a mortgage and not of 
sale, did not confer full ownership on the transferee Under these cir- 
cumstances, It cannot be maintained that there was an animns to pass 
anything more than an assignment of the mortgagee-rights which were 
vested in the transferor — Lakshmana v. Saniarapandlam, SI M.L J. 451 
93 I C. 276, A.I.R. 1926 Mad. 3fl. 
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In order to get the benefit of this Article, the onus lies on the trans- 
feree to shew that he is the transferee of an absolute title and not merely 
of the mortgagee's rights in the property— t'ytftifmgnm v Kuthisavaitah, 
29 Mad 501 , ^ecrabatfra v Veerappa, IS I.C. 609 (610}. if on the 
other hand, the title adduced by the vendor and the deed of transfer to 
the purchaser are consistent with an intention to transfer an absolute 
interest, the burden will ile upon the piaintilf to show that the circums- 
tances of the transfer negative such an intention — Muthaya v. Kanthappj, 
34 M.L J. 431, 45 I C 975 Where the question whether the mortgagee 
was transferring a mortgage-interest or an absolute interest finds no 
answer from the wording of the deed itself, it would be a natural pre- 
sumption that what he frans/erred was the right which he possessed, 
namely the mortgagee’s nght—pH/ru Lai v. Ram Chandra, 103 I.C. 255, 
A I.R. 1927 All. 689 

564. Transfer tor valuable consideratjon 
expression ‘transferred for a valuable consideration’ in this Article is m 
confra-distinctjon to a mere*voluntecr — Ramkanai v. Sri Sn Hari Nerajan. 

2 C L.J. 1546: Batkunlhanatk v, Ahmedulla, 34 C.W.N. 961 (963)* 
V Fakirchand, 2Z Bom 225 (228). If the transferee is not a 
transferee for valuable consideration, a suit against him is not barred by 
any length of time by virtue of sec 10— Chettikulam v. Snranga. 25 
M.LJ. 537, 24 IC 369 Thus. Article 134 dees not applv to a case 
of gift— Srt Ram v Matwala. A.J R 1923 Lah. 219, 71 I.C 577. 

A valuable consideration in the sense of the law may consist eltbcf 
in some right, Interest, profit or benefit accruing to the one parry or some 
forbearance, detriment, loss or responsibility given, suffered or undertakes 
by the other— C«me v. Misa. (1875) L R JO Exch. 153 (162). 

A grant of a permanent lease is a transfer for a value consideration, 
the annual rent being the consideration — Rameshtvar v. Sri Sri Jiu 7hakttf> 
43 Cal. 34 (43), Balusn-amy v Venkataswamy. 40 Mad. 745 (749); 2 s/ar 
AU V Kishen Chand, 51 I.C. 795. 99 P R. 1919, Ram Kanai v Sri Sn 
Hari Narain, 2 C L.J 546 , Rama Reddi v. Ranga Dasan, 49 Mad. 543, 

A I.R. 1926 Mad 769, 96 I.C. 371. But the Privy Council has laW 
down that a permanent lease of a trust property is not a transfer for 
valuable consideration — Vidya Varuthi v. Balusaml, 44 Mad. 831 (854) 
(P.C.). followed in Lakshminarayana v. Raiamma, 21 L.W. 256, 95 I.C. 
1002, A. I.R. I92S Alad. 796, A gift of a portion of the temple property 
to the defendants in consideration of their performing some recurrent 
religious services at the temple, is a transfer for a valuable consideration 
within the meaning of this Artide — RamacAarya v. Skrinivasacharya. 20 
Bom. L.R. 441, 46 I.C. 19 (2(fi. 

Good faith — Notice ; — In order to make this Article applicable it 
not necessary that the purchaser should show that he purchased bona 
In the sense of being wilkoat notice of the restricted nature of the trans- 
feror’s title. This Article applies ewn though the alienee for value from 
a trustee or mortgagee lakes the property with full knowledge that tl« 
alienor Is acting In excess of his power— Narai’n v. Sardul, 95 I.C. 699 
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(Lah); Tjniu v Vithu. 10 Dnm 140 IftD Pjm/i v /ijllriihni 

15 Bom. 5S3 (5S5) , Harpun v liaUea 127 I* H lOos d' H t IVnlo » 
Ramjfhan<frj»o. 49 Msd 29. 49 MLJ 6.»4. All! IPM MiJ Hi. 
92 I.C 342. Kannusti'jfni v 5 LV 250. 1017 M U’ N 

5. 38 I.C 194 If h« IS a ru«ha«<f Ur value, and uVci a iraniftr of 
an absolute interest, (hat is suRlctent to bnne the ca«e under ililt Article 
The fact that he Inctf that bis sender *as aellinR more than be »is 
competent to transfer does not take the ca« out of this Article The 
material point is not what the transferee tnoui but »hat lie Ijlei. 
Knoskledge of the limited nature of the transferor’s title ulll not disentitle 
the transferee from takinj advaniaee of this Article though it may he 
an imponant piece of evidence in deierminmft what Interest the transferee 
took— Baluswamt v l/enliafjsnami, 40 Mad 745 (750) . Afuf/iaya v. 
Kanlhappa, 34 M L J 431, 45 I.C 975. Where a deed of transfer was 
a sale-deed and what was bargained by the transferee was also an absolute 
sale, and the consideration that was paid by him was full price (or sale, 
Article 134 would apply, even though he knew that his transferor had 
only a mortgagee-interest— I'enfcu v ffamechunirflj'j'fl, supra. The fact 
that the transferee had notice that her vendor was selling to her a debutinr 
property (now falling under Art I34A). would net preclude her from 
being regarded as a purchaser for valuable consideration— Shama Charon 
V .4bh/rafn Goswami, 33 Cal 511. This Article refers to purchaser* 
from a trustee for valuable consideration and is not restricted to purchasers 
in good faith When the Limitation Act of 1871 was replaced by the 
Act of 1877. the Legislature omitted the words "in good faith” and the 
conclusion is irresistible that this alteration was made designedly with 
a view to protect a purchaser for valuable consideration ivhcf/ier such 
parchaser had or had not notice of the trust or mortgage at the time of 
transfer — Ramkanat v. Sri Sri Han Wtfrain, 2 C.L.J 546, (552), 38 Cal. 
526 (531), Baikuntha v. Ahmedalla, 34 C.W.N. (9M); Subhaya v. 
Mohammad Alusfhapa, 32 M.L.J 85, 40 I.C. 50; Keshav v. Gafurkhan. 

46 Bom 003 (907), 67 I.C 308; Venka v. Ramaehandrayya, 49 Mad. 29, 
49 M.L.J. 634, A.I R 1926 Mad. 81; Narain Das v Ha/t Abdur Rahim, 

47 Cal. 866 (878), 24 C.W.N. 690, Oaf Singh v. Cur Prasad. 12 O C. 84, 
2 I.C 250 , Sn Ram v Naiibultah. 3 O.W.N. 674 (F.B ), A.l.R. 1926 
Oudh 547, 29 O C. 353, ! Luck. 423. The mortgagee may be dishonest ; 
the purchaser may not make any enquiry as to his vendor's title ; the 
mortgagor may be ignorant of the sale of his property by the mortgagee; 
but these facts no longer affect the rights of the purchaser who has 
given valuable consideration. Article 134 of the Limitation Act of 1871 
required good faith on his part. That condition was however removed 
by the Act of 1877 and is not reimposed by the Act of 1908 — Keshav 
Raghunath v. Gafurkhan, 46 Bom. 903 (908), 67 1 C. 308, A.l.R. 1922 
Bom. 234 , Baiva Khan v. Bhifcf, 9 Bom. 475. In this respect a transfer 
by a frusfee stands on the same footing as a transfer by a mortgagee — 
Baikuntha v. Ahmedulh, 34 C.W.N- 961 (964). 

But the Allahabad High Court dissents from this view and holds that 
the omission of the words “in good faith” makes no difference in the law 

L. 36 
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565. Solu under this Article:— As a result of tbe inser- 
tion of Arts. 134A and 1340, the scope of the present Article has been 
nnch restricted, and it applxs only to inortsaced'‘pforcny, and to trust 
property' of a srcBlir character. A suit by the succeeding manager of 
endowment property to set aside a transfer made by the preceding manager 
and to recover the trust propert)* Is no longer go\em^ by this Article 
or Ankle 144. but falls under Art. 1^40 

A suit for loint possession of trust property brought by a trustee 
against a co-trustee and an alienee of the trust property from the latter 
is governed by this Anicle or Aft. 144— Sftjrfi v. Abdiir Rahman, I Lah. 
66 (6S). SI I C 755 

A suit for redemption of a mortgage u-ith possession, brought against 
a transferee »ho has purchased from the mortgagee for value and In 
the belief that it is not a mongage but an absolute title, is essentially 
a suit to reco\'er possession viehio the meaning of this Anicle, although 
it is framed as a suit for redemption— Lalhmi Das v. Dadla, 102 l.C 135, 
A.I.R. 1927 All. S07. 

A Hindu reversioner instlrufcd a suit in 1914 to recover possession of 
cenain lands Sihich had been usufructuatily mongaged by the last male 
ovner in 1866, and had been sold for considerauon by the mongagee in 
1900 after the death of the last male o«n«r and during the lifetime of his 
daughter «ho had inherited the estate and died in 1906. Held that the 
«u1t vas governed by Anicle 134 and not 141. and was barred Anicle 
141 did not apply as the mongage had been created not by the female 
owner (daughter) herself but by the last male euner-Sesha Notda r. 
Periasaml. 44 Mad 951 (958). 41 MLJ 163. 68 l.C 734 But where 
a mongage vas executed by a person who had only a life-interest in 
the property, and the mongagee sold the property as absolute owner, 
and then after the death of the life-interest holder, the remainderman 
brought a suit for redemption and possession, held that the suit did not 
fall under Art. 134, as the original mongagee was a mortgagee of a 
limited title only. Had the mortgagor an absolute title at the time when 
the mortgagee purported to convey the property as absolute owner, the 
case would have been brought within Art. 134 The suit fell under 
Art. 148 — Skinner v. Naanifutl, 51 All. 367 (P C.), 33 C W.N. 761 
(768). 27 ALJ 566, 31 Bom L R. 854. 30 LV 76. A.I R. 1929 
P.C 158. 117 1 C 22 (reversing A’annihof v Skinner, 47 All. 803) 

This Article applies to a suit against the transferee of the mortgagee 
If the mortgaged property is sold by the mortgagee but is repurchased 
by him from the person to whom he had sold it, the mortgagor can 
redeem the property from him within the period prescribed by Article 148, 
Article 134 cannot apply, because he is not a transferee of the mortgagee 
but is the mortgagee himself . nor can he be treated as an innocent 
transferee without notice — Kala Derba v Rapehand. 44 Bom 848 (851), 
22 Bom.L.R. 932. 58 l.C. 30 

566. Starting point of limitation . — ^^here the trans- 
feree took possession not at the date of transfer, but at some subsequent 
time, the Calcutta High Court held that limitation ran from the date of 
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transfer and not from the time when the transferee took possession of 
the property— Afaram Das v. Hoji Abdttr, 47 Cal. B66 (883). Bur accord- 
ing to the Madras High Court, tune ran not from the the date of transfer 
but from the date when the transferee subsequently took possession under 
the transfer — Seeti Kuiii v. Kunhi Patbumma, 40 Mad. KW (1054) (F.B). 
See Note 561, under sub-headiog Transfer with possession. 

These cases are no longer good law in view of the amendment of 
the third column, under which the dale when the transfer becomes knonit 
to the plaintiff is now fixed as the starting point of limitation. The 
reason of the amendment is thus stated ; — 

“We consider on the whole that the date when the plaintifi obtains- 
knowledge of the transfer he seeks to attack is the most suitable date 
from which limitation should run If limitation runs from the date of 
the transfer itself, it Is a simple matter for a dishonest trustee and n 
colluding transferee to conceal the fact of the transfer until the 
period of limitation has expired The position is not much improved 

11 the period is made to run from the delivery of possession, for even 
the fact of possession of the nature to give rise to a cause of action can 
aUo be concealed, for instance, land may be given out originally on 
lease from year to year In the ordinary course of management, and than 
collusively sold, without any one Interested knowing that the vendees 
possession Is other than that of a lessee from year to* year. We thera- 
fore recommend that the period should run from the date when the 
transfer becomes known to the p\z\nx\R"~RepoTt of the Select Committee 
(Gazette of India, 1927, Part V, p 258). 

567. Effect of bar of limitalion If a mortgagee In 
possession claiming to be absolutely entitled to the property mortgages 
it with possession in 1894 to another person (defendant No. 5), and the 
original mortgagor (plaintiff) does not bring a suit under this Article to 
recover the possession of the property from the defendant No 5 withio 

12 years from 1894, the defendant No 5 will acquire the full 

of a mortgagee, and the plaintiff (original mortgagor) will not be entitled 
to redeem the property from the original mortgagee without redeemiog 
the defendant No. fr—Bagas Vmaqt v. Nathabhai, 36 Bora. 146, 12 i C- 
737; Talaqdari Settlement Officer v. Aku/i, 24 Bom. L.R. 763, A.l R- 
1922 Bom. 350. In such a case, Art. 134 coupled with section 2S 
having given panicular legal validity to the subsequent mortgage («.e.. 
the mortgage by the mortgagee), the original mortgagor would be barred 
by Art. 134 from redeeming the property from the original mortgage 
alone by disregarding the subsequent mortgage. The subsequent mort- 
gagee has a right to hold it until the debt is paid—Malufi v. Fakirehand. 
22 Bom. 225 (229). 

When a mortgagee sells the mortgaged property ostensibly as owner 
and for valuable consideration, and no suit is brought under this Article 
by the mortgagor, within 12 years, the right of the purchaser become^^ 
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unasssilable— Kcihav v. GA/arlhan. ^6 Bom. P03 (90S) ; Krishnaji v. 
.SaiJHjni. 26 Bom L.R. 341, A.LR. 1921 Bom. 417. SO I.C. 763. 

I34A. — To sci aside a Twelve the transfer bc- 

transfer of immooc- years. comes l^nown to the 
able property com- plaintiff, 

prised in a Hindu, 

Afufjammadan or 
Buddhisf rciiffious 
or citariiabic cndoui- 
menf, made by a 
manager thereof for 
a Valuable consi- 
derafion. 

567a. This Anick has been added by the Indian Limitation Amend, 
inent Act I of 1929 “It provides for suits by persons Interested In the 
endowment (who would be called beneficiaries II the endowment were 
a trust) to set aside alienations of the endowment property made by the 
manager. (Such suits are generally brought under sec. 93 C. P. Code, 
1908). In these cases the plaintiff is not entitled to possession, and 
cannot therefore claim to recover the property * but he may sue to have 
ihe transfer set asUe and (or any consequential relief which may be 
adapted to the circumstances of the case In this class of cases we 
propose a new Article 488 for moveable property, and Art. 134A for 
immoveable property" — Report of the Select CommtUee (Gazette of India, 
1927, Part V, p. 258). 

Prior to the insertion of this Article, it was held that a suit brought 
under sec 92 C. P. Code by the disciples of a mulf as persons repre- 
senting the beneficiaries of the mutt or as persons interested in the matt 
for the cancellation of an improper alienation made by the mohunt of 
the muft property, and (or its restoration to the mutt, was held to be 
governed by Article 134 or 144 — CAidamharunoffia v. Wolfasiva, 41 Mad. 
124 (129), 33 M.L.J 357, 42 I.C. 366. Similarly a suit brought under 
sec. 92 C P. Code, for the dismissal of a mohunt and for recovery 
of the property of the idol from the hands of a third party to whom 
the same has been improperly alienated, with a prayer that the property 
may be delivered to the possession and custody of the person who may 
be appointed mohum, was held to be governed by Article 134 — Sa/edar 
Raja V. Gour Mohan, 24 Cal 418 (429). These cases would now fall 
under the present Article. 

The object of this Article Is to give additional protection by the 
beneficiaries of an endowment in cases where the successors of the 
alienating manager may fail through neglect or collusion to bring a suit 
to impeach the alienation (under Art. 134B). If, however, the successors 
of the alienating manager have allowed the suit under Art. 134B to 
become barred, a suit brought under Art. 134A by the beneficiaries to 
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set asiije the alienation would be Infnictuous, by the operation of sec. 
(Read the Minute of Dissent In GizoUt of India, 1028, Part V, pp. 83- 

i34B. — By the mana- TtOeloe The death, resignat 
ger of a Hindu, years. or removal of ■ 
Muhammadan or transferor. 

Buddhist religious 
or charitable endow^ 
merit to recover 
possession of im- 
moveable properly 
comprised in the 
endowment which 
has been transferred 
by a previous mana- 
ger for a valuable 
consideration. 

5670 . This Article has been inserted by the Ind/an Li/nhal 
Amendment Act (1 of 1920). It contemplates a suit by the 
manager of an endowment property (immoveable) attacking an allenat. 
made by a predecessor. If the property is moveable, Art. I34C appi* 
The suit contemplated by this Article was formerly held lo 
governed fay Article 134 — DaffagW v. Datiatraya, 27 Bom. 363 (3® 
Sagun Bilkrishna v. KoH Hussen. 27 Bom. 500 (513); 
Jagabandhu. 23 Cal 536 (544). Behan v Muhammad, 20 All. 482 (r.B 
Harayin v. Sri gam Chandra, 27 Bom 373 (377); Manmatha v. 

27 C.L.J. 201, 44 I.C. 567; Narain Das v. Haji Abdur Rahim, 47 C 
866; Ishwar Sham Chand v. Ram Kanai, 38 Cal. 526 (P.C.). 

As regards the starting point of limitation, a distinction was df* 
between cases of sate of the endowment property by the manager. > 
cases of permanent tease granted by him. In a suit by the pre** 
manager to recover possession ol property sold by the preceding man^g' 
time ran from the date of alienation (and not from the date of ^ 
plaintiff’s appointment as the succeeding manager)— Manmatfta v. 
supra ; Shadi v. Abdar Rahim, I Lah 66 (68) ; Deivasikamani 
VaUiammal. 37 M L.J 231, 52 I.C. 914; Nllmony v. fagabandha. sopi 
Har Gian v. Baldea, 127 PR. 1908 (P.B.); Daitagiri v. 
supra; Sagan Balknshna v. KaU Hansen, supra; Pandurang v. Dnyaj' 
36 Bom. 135; Damodar v. Lakhan. 37 Cal. 885 (894) (P.C.); Badrt 
KaiJash. 5 Pat. 341. But where a permanent lease was granted by t 
manager, the lease was valid during his lifetime, and the possession 
the property by the lessee was not adverse to anybody; but sfter l 
manager’s death, the succeeding manager would be at liberty to 
a suit for recovery of the estate, and time (Art. 144) ran against w 
as from the time when he asstuned the office of manager — Subbai) 
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TJnfjrcm v. 46 Mad. 751 (756) (P.C.) , /15ftifCf7T 

V. Shyama Cftarati. 30 Cal 1003 (1015) (PC). (olIo»cd in lihn-ar 
Shyam CJuni Ram Kanai, 33 Cal. 520 (P.C.) : 3Iulfiu«rnicr v Srec 
Sreemethanithi. 33 Mad 356 (362) , ITiya VaruPu v. 44 Alad. 

831 (855) (P.C.); 3tj7iomfd v. GJiwraihi. 13 Mad. 277 (2S0); Counda 
/?Jo V. Cftifirwthurai, 49 M.L J. 610. A I n. 1920 Mad 193, 91 l.C 377; 
ChmnaJhnraj v. CovinJj Rao. 53 ML] 306. AIR 1927 Mad. 850, 
104 l.C. 125. In a case ol mortgage by a rrceedinR mohunt. It was 
held that time ran from the date ol the plamtiR's arpomtment as successor 
to the office of mohunt— Bashashjr v Natha Sin^h. 30 P R 1908 (F B ). 
102 P L.R 1903 

Under the present Article, time runs neither from the date of transfer 
nor from the date of plaintiff’s succession to oRlcc. but from the 
death, resignation or rcmoi-al of the transferor m all cases of 
transfer, whether by way of sale, moogage or permanent lease If the 
period of limitation is made to start from the date of plaintiff's succession 
to the office of manager, It is open to the criticism that "as this Article 
gives each successive manager a right to sue. it really imposes no definite 
period of limitation, but «ili lay the successors of a transferee for value 
open to the nsh of a suit perhaps after several generations, after all chance 
of obtaining evidence has disappeared. We admit the cogency of the 
criticism, and we propose to put a definite limit of time upon the bringing 
of suits by managers to set aside transfers made by their predecessors. 
We propose to take as the starting point the death, resignation or removal 
of the transferring manager " — Second Report of the Select Commitlee 
(Gazette of India, 1928, Pan V. p. 87). 

In the Privy Council case of Lai chond v Ramrup, 53 I A. 24, 
5 Pat 312, 30 CWN 721 (727). 7 PLT 163. 93 1 C 280. AIR. 
1926 PC 9 (reversing Alohanl Ramrap v Lai Chand. 1 Pat 475), 
the judicial Committee had laid down that time ran from the date of the 
alienor’s death The same view was taken tn a Bombay case— .Varayare 
V. Sri RameUandra, 27 Bom 373 (378) These rulings will now stand 

J34C . — By the mana- Twelve The death, resignation 
ger oj a Hindu, years. or removal of the 
Muhammadan or seller. 

Buddhist religious 
or charitable endow- 
ment to recover pos- 
session of moveable 
property comprised 
in the endowment 
which has been sold 
by a previous mana- 
ger for a Oo/uab/e 

consic/erafion. ^ 
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This Article has been added by the Indian Limifafion Amendmenl 
Act {I of 1929) It comprises suits of the same description as con- 
templated by Art 134B, but applies to moveable property, vhile the 
preceding Article applies to immoveable property. 

)35. — Suit instituted in Twelve When the mortgagors 
a Court not estab- years. right to possession 
lished by Royal determines. 

Charter by a mort- 
gagee for posses- 
sion of immoveable 
property mortgaged. 

568. Scope ? — ^This Article is not confined to suits against the 
mortgagor himself, hut applies to a suit against the mortgagor as u’cH 
against a stranger. Article 146 which provides for suits for possession by 
mortgagees in High Courts contains the words '‘from the mortgagor” but 
these words are omitted from Article 135. Consequently Article 135 
applies to a suit against a person other than the mortgagor— Kyopurt v. 
Sonamma. 39 Mad 811 (8291 Thus, m Shurnomoyee v. Srinath, J2 Csl. 
614 (620), and Srinath v. Khetter. 16 Cal. 693 (P.C.). this Article vss 
applied to a suit against the purchaser from the mortgagor. This Article 
applies not only where the suit is filed against the mortgagor, but also 
against a parson deriving title from the mortgagor under a prior mortgage 
— Gofcui Prasai v. Sukru. U O L.J 269. 61 l.C 241, A.l.R. 1924 Oudh 
374. The Punjab Chief Court is of opinion that this Article applies 0 Bl)t 
to a suit brought by a mortgagee against the mortgagor or a person 
deriving title from the mortgagor It has no application to ft su'l 
possession by a mortgagee against a stranger, to such a suit Art. 14- 
would apply — Channan v Mela Ram. 117 P.R. 1919, SO l.C. 762 

569. Cases ’• — This Article cannot apply when the mortgagee has 
got possession after the mortgagor’s right to possession determined. There- 
fore where the mortgagee obtained possession under an usufructuary 
mortgage, but subsequently lost possession, a suit by the mortgagee to 
recover possession of the mortgaged property from the mortgagor was not 
governed by Article 135 fn such a case. Article 142 or 144 would apply 
— Anjuman v. HisamaJ, 9 N L.R 179. 22 I.C 65. A mortgagee by con- 
ditional sale, who was put into possession but was subsequently wrong- 
fully dispossessed of the mortgaged property, can maintain a suit for 
possession of the same (An 142) though his claim to foreclosure may b< 
barred— /4ffwn v. Azgar, 27 Cal J85 (187). A suit by a mortgagee for 
possession of land mortgaged to him by a registered deed which provided 
that the mortgagee was to hold possession ol and cultivate the land, 
paying the Government revenue, and whicdi also contained a recital that 
possession had in fact been given though ft was never In fact given, tras 
governed by Article 135 and not by Article t(3, because It was not a 
suit to compel the owner of the land to convey a right of possession, as 
that had already been done, but to obtain possession of the lao4 the 
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richt to Tkhich hatJ freviousty been conveyed by the rcclstered deed — 
Ram Chand v. Cyan Chand. 134 PR I6S3 A deed of mortRaRc dated 
February 1875 centained a stirulatlon that the whole of the mortRaRC 
money should be repaid on the \4th May 1875. and In default the mort- 
RaRec should RCt possession. The moriRaRcc filed a suit on the lOih May 
1887 for possession. }{eld that the suit was not one for specific perfor* 
manee of the aRreement of 1875. but was Rovemed by Article 135— 
Konhava Lai v. 5fohru. 9G P R 1890 Vhere a mortRaRe-decd contains 
Tto provision for possession being taken by the mortRaRce. and fore- 
•closure-proceedinRS taken by the latter under Rep XVII of 1806 are 
found to be invalid, the mortRaRce does not become entitled to possession 
-and cannot sue for possession; consequently this Article cannot apply— 
Nilcomot V Kamini. 20 Cal 269 (272) 

570. Starting point of limitalion iX'here the tnort* 
■gagor rooTtgaged the property with possession but remained in possession 
Inspite of the mortgage, his right to possession determined on the very 
^ate of the mortgage, and the mortgagee was at once entitled to possession . 
lhe mortgagee must sue for possession under this Article within 12 years 
from that date , and the fact that the possession of the mortgaged property 
-was taken In the meantime by a prior mortgagee did not stop limitation 
from running (sec. 9) or entitle the plaintiff to deduct the period during 
which the prior mortgagee was in possession— Huktim Chand v Shahab 
Din. 4 Lah. 90. A.! R. 1924 Uh. 40. 71 I C. 495. 

Under this Article, time begins to run from the day when the 
mortgagor's right to possession determines, and this clearly means 
^when his right to possession, according to the terms of the mort- 
gage-deed, determines ' The cause of action in a suit contemplated by 
this Article is the failure of the mortgagee to get possession when he was 
first entitled to get possession — Aaiaman v Hisamal, 9 N L.R. 179, 22 
1 C. 65. If the mortgage-deed provides that on default in payment of the 
mortgage-money within the date fixed in the deed, the mortgagee would 
be entitled to possession, the period of limitation for a suit by the mort- 
gagee for possession runs from the date of default, because the mortgagor's 
right to possession ceases from that date — Kanhaya v Atofiru. 96 P.R 
1890; Afodun Mohan v Ashad Ally. 10 Cal 68 (72); Sharnomoyee v. 
irinafh. 12 Cal. 614 (620) 

Where under the terms of a mongaRC-deed the mortgage-money was 
made payable by certain stated instalments, and it was stipulated that 
on the mortgagor’s failure to pay six such instalments the mortgagee was 
to be placed in possession of the properties, Aefd that limitation for the 
mortgagee’s suit for possession ran from the date of the mortgagor's 
failure to pay six instalments — Bishan Lat v Khashalt, 91 P.R. 1908, 

4 1 C. 921. 

Before the passing of the Transfer of Property Act, a mortgagee by 
conditional sale was entitled to possession after the year of grace, where 
the proceedings were taken under Reg XVII of 1806. If the mortgagee 
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amoncst others that the peor>erty moaM not be transferred by the mort* 
gagor 60 long as any principal or Interest remained due, and that if it 
u-as fransfcrred, the mortgagees without wafting for the expiry of the 
six >ears might bring a suit for recoxery of the principal and interest and 
might also get possession “by completion of the sale '■ Nothing uas 
paid by the mortgagor and in 1667 part of the mortgaged property was 
transferred. Proceedings under section fi of Regulation XVtl of 1800 
were not taUn by the mortgagees. In 1910. the representatives of the 
mortgagees instituted a suit lor foreclosure. It was held that the cause of 
action accrued in 1867, and the suit was barred— Bansgopal v. Sheo Ram. 
38 AH 97 (102), 32 I C 95. Where the land usufructuanly mortgaged 
is situated on the bank of a river and is liable to submersion but 
was out of water at the date of the mortgage, a suit by the mortgagee for 
possession of the mortgaged property must be brought within 12 years 
from the date of the •mortgage , and the fact that the land became sub- 
merged would not stop the period of limitation and revive it when the 
land afterwards emerged out of water — BarAcl v. Relu Mai 26 P L.R 
729, 92 I.C. 178. A.l.R 1925 Uh 627. 

In case of a usufructuary mortgage, the mortgagor’s right to posses- 
sion determines on the date of the mortgage. If at the time the mortgagor 
makes the usufructuary mortgage, the property is in the hands of a prior 
mortgagee, still Article 135 applies to a suit lor possession by the usu- 
fructuary mortgage, and time runs from the date of his mortgage. 
Under Article 135, it is immaterial whether the possession of the property 
mortgaged is held at the time of the mortgage by the mortgagor or by a 
mortgagor’s right to possession ceases when he makes a fresh mortgage 
—Husaini v. Ram Cftaran, 18 O C. 280, 32 I C 341. But the Punlab 
Chief Court dissents from this ruling and holds that if a property which 
is already in the possession of a prior mortgagee is again mortgaged with 
possession, a suit by the subsequent mortgagee for possession is not 
maintainable until the prior mortgage is redeemed Article 135 distinctly 
contemplates that the possession is with the mortgagor , limitation under 
Article 135 for a suit by the puisne mortgagee does not begin to run 
until the redemption of the first mortgage, and he is entitled to bring his 
suit for possession within 12 years from the date of redemption — Budha 
V. Aluf Rai. 8 P.W R. 1919, 48 IC 916. dissenting from 18 OC 280. 

136.— By a purchaser Twelve When the vendor is first 
at a private sale for years. entitled to posses- 
possession of im- sion. 

moveable property 
sold when the ven- 
dor was out of pos- 
session at the dale 
of the sale. 
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572 . Scope Article 136 applies to suits brought by purchasers 
against third persons in possession of the land — Lokshman v. Bis/ians/ngft, 
15 Bom. 261 (264); Gaiadhar v. Ran Lakshan, 5 I.C. 273 (All) 

Where a vendor was at the time of sale out Of possession, and subse- 
quently recovered possession, a suit by the vendee to recover possession 
from the vendor would be governed by Art, 144, and not by this Article, 
and time runs from the date of the vendor’s recox’ery of possession and 
not from the date when the vendor was originally dispossessed — Ram 
Prasad V. Lakhi Narain, 12 Cal. 197 (199) , Syei Nyamtala v. Nana, 13 
Bom. 424 (428) In Skeo Prosad v. Udai, 2 All. 718, if was held that 
eirtier Article 136 or Art 144 might apply. 

This Article applies when the vendor is out of possession at the cate 
of sale, if the vendor is in possession at the date of sale, such possession 
IS adverse to the purchaser ; and a suit by the latter to recover possession 
is governed by Article 144 and must be brought within 12 ytars from the 
date of sale~i>'ed Nyamtula v Nana. 13 Bom 424 (428). 

This Article cannot apply where the vendor is not entitled to posses- 
sion, i.e , where the vendor’s right to possession has become time-barred. 
Thus, where an order under see. 335 C. P. Code 1882 has been passed 
against the vendor, and he has not sued for possession of the property 
within the period of one year prescribed by Article HA, and then he 
sells the property to the plaintiff, a suit by the plaintiff to recover the 
property does not fall under Article 136 This Article applies to cases 
In which a time has arrived when the plaintiff can assert that his vendor 
has become entitled to possession, and that assertion tt is impossible for 
the plaintiff to make as long as an order under sec. 335 C P. Code is In 
operation declaring that the vendor is not entitled to possession. In such 
3 case, (he plaintiff cannot evade the obstacle of Article IIA by having 
recourse to Article 136, as if (hat obstacle did not exist — Makadev v. Babi. 
26 Bom 730 (735). 

S73. Vendor "The expression ’vendor’ means a vendor other 
than the auction-purchaser mentioned in Art. 138 In other words, this 
Article does not apply to a suit brought by a purchaser from an auction* 
purchaser who was out of possession at the date of sale, the property 
being in the possession of the judgmenMebtor To such a suit Articie 
138 would apply, because (he word ’auction-purchaser’ in that Article 
includes a purchaser from an auctioii-purchaser~5aft Prtisad v, Jogesh, 
31 Cal. 681, 684 F.B. (over-nilmg AloWma v Nabin. 23 Cal. 49). 

Where (here have been transfers by successive vendors, who have 
all been out of possession, this Article may well be construed so as to 
include in the term ‘vendor’ the first of the series of vendors who was 
entitled to sue for possession— <4W«s v. Masabdi, 24 I.C. 216 (Cal.) 

Out of possession The expression ‘out of possession' imphea that 
some person is In possession adversely to the vendor— some person holding 
in a character Incompatible with the Idea that (he ownership remained 
vesied in the icndor— CAintemon/ v. Hriday, 29 C. L.J. 241, SI I.C. 123; 



Art. 136] 


THE INDIAN LIMITATION ACT 


S73 


Ganrst V. Canfil. 2 N.L.R 32; »n3 the «ord 'possession' contemplates 
not only actual possession but also includes such possession as a 
member of a |oint family Is presumed to base in the family propeny until 
excluded therefrom— V'cnUjya v. J?anj Kmhasmma, (1011) 2 M T.N. 
175, 9 M.L.T. 397, 9 I.C. 495. Therefore. »here the s'cndor sold to the 
plaintiff a share in a tank «hich she held jointly sith other co-sharers, 
the mere fact that on some occasions the co-sharers caught fish In the 
tank and appropriated the same entirely (or themseUes does not prove 
that the vendor vas out of possession. It is incumbent on the co-sharers 
to establish that they had set up a hostile title and excluded her from 
possession — Cftinlamoni v. Hriday. (supra) It a propeny belonging »o 
ivo tenants-in<ommon Is in the possession of one of them, it does not 
follow that he Is holding adversely to the other tenani-m-common. and 
that the latter is ‘out of possession.* There most be evidence of ouster, 
that is to say evidence of denial by the tenant in possession of the right 
of the other tenant to a share m the proRis of the propeny It does not 
follow therefore that as soon as a receipt of all the profits by one tenant- 
in-common commences, the time is running adversely against the other 
tenant. It is only after continuous enjoyment by one tenant-in-common 
that a presumption may arise that he has denied the right of the other 
teflaat-in<oramon to enjoy together with him the property— SAivaffBgappj 
V. Satyava. 23 Bom. L.R 967, 64 I C 552. A l.R 1921 Bom 71. 

574. Slarllog point of limUatlon —A sun by a rever- 
sioner for possession after the death of a Hindu widow falls under Article 
141 , but a suit by an assignee from the reversioner, who was out of 
posaesslon at the date of the sale, falls under this Article and not under 
Art 141, and must be brought within twelve years from the date of the 
death of the widow, that being the date when the reversioner was first 
entitled to possession (under the provision of Article 136 ) — Codaihar v. 
Harekrishna. 8 C.W.N 535 (538) 

When a decree is passed declaring a person's right to the property, 
he is said to be entitled to possession on the dale of the decree, and the 
period of limitation runs from that date — Sheo Prosad v Udoi Singh, 2 
All. 718. 

In a suit by the purchaser of a share in joint family property, of 
which the vendor was not in possession, the onus lies on the purchaser to 
shew that his vendor’s exclusion from possession was within twelve years 
before the institution of the suit — Pam Lakkt y Darga, 11 Cal 680 (683). 

The words in the 3rd column (“when the vendor is firU entitled to 
possession”) relate to the beginning of the diiposjcssion referred to in the 
first column, and the meaning of this Article is that if, supposing no sate 
had taken place, the vendor's title would have been alive at the time the 
vendee's suit is brought, such suit is not barred . but if on the other hand 
the vendor had been out of possession for more than 12 years at the date 
of the vendee's suit, such a suit would be loo late, consequently. In the 
case of a suit contemplated by this Article, when the purchaser succeeds ^ 
in showing that the exclusion of the vendor from possess’on took place^ 
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wiihin 12 years of the institution of his suit, he succeeds in showing that 
his suit is within time. Thus, if a person (vendor) succeeds to property 
on his father’s death, remains jo possession thereof for 20 years, is then 
ousted by a trespasser, and 2 years after this, sells his rights, it cannot 
be contended m a suit brought by the vendee against the trespasser that 
m as much as the plaintiff’s vendor was first entitled to possession on 
his father’s death 22 years before, the suit is out of lime. The period of 
limitation ran from the lime when the dispossession began, i.e., two jears 
before, when the vendor was first entitled to recover possession from the 
trespasser— Partap Chand v. Sayida. 23 All. 442 (445). 

Onus of proof — It has been held in two cases that where the vendor 
was out of possession at the date of sale, and the vendee brings a suit 
for possession agamst the person in possession, it lies upon the plaintiff 
to show that his vendor was in possession at some period within 12 years 
prior to the date of the safe — De6a v J?oh(agi, 28 AU. 479 (480) ; Keshi- 
nath V Shndhar, 16 Bom 343 (346). (In these cases, Article 142 was 
applied, and it is not clear from the judgments why Article 136 was not 
applied) Mr Rustomi'i (3rd Edn , p. 534) comments on these cases as 
follows “These decisions are not intclIigibJe and it is submitted that 
the plaintiff ought to go further and show that his vendor was m posses- 
sion within 12 years of the soif. and not merely that he was In possession 
within 12 years of the safe In other words, as was observed In 23 AH 
442, the plaintiff-vendee must show that supposing no sale had taken 
place, the vendor’s title would have been alive when the vendee’s suit 
IS brought.*' 

575. Suits under this Article A smt by a purchaser of 
the equity of redemption, for posession of the immoveable property, Is 
governed by this Article, and the period begins to run from the date of 
redemption by the vendor-mortgagor, that being the date on which the 
vendor became entitled to possession— Badri Mai v. Copal. 130 P.R* 19®^ 

A suit by a purchaser from a member of a joint Hindu family who is 
alleged to have been out of possession at the date of sale, falls under 
Art. 13S and not under Art t27—Ventayya v. Ramkrishnamma. 9 3 i.L.T. 
397, 9 I C. 495 . Ram Lakhi v Durpo Charm, 1 1 Cal 630 (682) 

A decree directed that A should obtain possession of a house from 
B, if he paid B a certain sum B was not paid according to the decree, 
and A sold such interest as he had in the house to C. C then sued B 
for recovery of possession of the house on payment of the said sum 
Held that the suit fell under this Article and not under Article 144. 
Further, the decree did not create any mortgage or charge and Article 148 
did not apply— ffag/iarw/A v. Katkt, 32 f C 353, 2 O L.J. 500. 

137. — Like suit by a Twelve When the judgment- 
purchaser at a sale years. debtor is first entitled 
in execution of n to possession, 

decree, ^vhen the 
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judgmenl'd e b t o r 
was out of posses- 
sion at the date of 
the sale. 

576. Scope:— Art 137 appHts io cults hnniRht hy aucKon pur- 
chasers ngamst third persons (i.e.. persons other thin iho len^or t't 
judgment-debtor) in possession ol the land. In uhose lavoiir llinliaili'n 
runs against the purchaser in the same uay ns It Koiild agnlnsi the owner 
uiih whose right the purchaser is clothed; It does not apply to a suit 
against the iudgment-debtor himself or hla rcpresentallies f 
V. fiisan Sing/i, 15 Bom. 2GI (3G-1): OolaJhjt v A'>irii |C 

213; Ram Lakhan V Ga/adfiar, 33 All 221 (3J7I. 7 A 1. J 1181 II how- 
ever the third person in possession of the land Is a person who h‘is no 
shadow ol a title but is a mere trespasser or a stranger In the eye ol the 
law, the suit brought against him by the auction-purchaser {alls iimler 
Article 141 and not under Article 137, and the period of limitation runs 
from the time when the person had taken possession ol the land - 
X.alrsfirnan v. Bisansmgh, 15 Bom 261 (264); LaUhman v. ^loni. 
Bom. 722 (728). 

If the iudgment-debtor was out of possession at the date ol sale, hut 
subsequently recovered possession from the trespasser, a suit by the 
auction-purchaser against the judgment-debtor for possession Is governed 
by Art. 144 and >$ not barred if brought within twelve years from the date 
of such recovery of possession by the iudgment-debtor, though more than 
12 years after the iudgment-debtor had been dispossessed— Bam Lolban 
V Gaiadhar, 33 All 224 (228); Cajadfjar v Ram Lokhan. 5 I C 273 
Article 137 docs not apply to a suit for possession by a purchaser at 
a sale held in execution of a mortgage-decree "Under Article 137, the 
sale contemplated must be taken to be the sale of the Interest possessed 
by the judgment-debtor referred to in that Article Does the purchaser 
at a sale held m execution of a mortgage decree obtain merely the Interest 
of the judgment-debtor? The answer is obviously ‘no’ The Interest 
which the purchaser acquires is certainly more than merely the interest 
of the judgment-debtor Wc would therefore hold that Article 137 does 
not apply to purchasers held tn execution of mortgage-decrees — Sundaram 
V. Thiyagarqa, A I R 1923 Mad 160. 50 M L J 183 

577. Cases.' — A sale-deed was executed on the 25th of Septem- 
ber 1867 by A m favour of B, but B never entered into possession. On 
the I4th November 1874, the land was sold in execution of a decree 
against B. The auction-purchaser brought a suit on the 26th September 
1879 for recovery of the land against the original vendor (A) It was 
held that the suit was barred by limitation under Art 137, as more than 
12 years had elapsed from the time when B became entitled to possession 
(25th Sept. 1867)— Anani Coomari v. Alt Jamin, II Cal 229 (231) 

Where at a partition between the members of a joint Hindu family 
consisting of father and three sons, the land In dispute was allotted to the 
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father and mother for their life and after their death the land was to be 
divided among the sons equally, the sons got a vested interest and not a 
contingent interest m the land. So, if a son mortgaged his interest in 
that land during the life-time of the parents, the right of the auction- 
purchaser at a sale held under the mortgage-decree to sue for possession 
accrued under this Article on the date of death of the parents, that being 
the date on ’which the son was entitled to possession — Raghunath v 
Madhav. 25 Bom. LR 456, A I.R. 1923 Bom. 415, 76 I.C. 217. 

Three undivided brothers {B, R and A) mortgaged their joint pro- 
perty in 1870 In 1875 B’s share was sold m execution of a decree 
against him and was purchased by the plaintiff. In 1877 B and his two 
brothers sold their property to defendants who at once paid off the mort- 
gage and took possession. In 1890, the plaintiff sued for possession of 
B’s share; it was held that ihe suit was barred by this Article, because B 
became entitled to possession of his share in 1877 when the mortgage 
was paid off by the defendants, and their possession had been since then, 
adverse to the plalntiff—Oanesh v. Ramchandra, 20 Bom 557 (661). 

Where A has obtained a decree against B, and at a sale In execution 
of that decree has purchased the property himself but has obtained 
symbolical possession, and then C obtains a decree 'against A and pur- 
chases the property at the sale held in execution of his decree, a suit 
brought by C to recover the property falls under this Article, because his 
judgment-debtor (A) who has obtained only symbolical possession is said 
to be ‘out of possession’ within the meaning of this Article, the actual 
possession being with B; and the period of limitation runs when A i* 
entitled to possession,’ i.e., when A has obtained symbolical possession 
— Ram 5umnun v Genda Lai. 22 CLJ. 574, 29 I C. 841 (842). 

138. — Like suit by a Twelve The date when the sale 
purchaser at a sale years becomes absolute, 
in execution of a 
decree, when the 
judgment-d e b t o r 
was in possession at 
the date of the sale. 

Change' — The words "the date of the sale” in the Act of 1877 
have been changed Into “the date when the sale becomes absolute. 

578. Scope I — If the judgment-debtor Is in possession of the 
property, the purchaser at Court-sale may either make an opph’^'t/io 
under O 21, rr. 95, 96 for delivery of possession, or he may at s 
option bring a regular suit for possession. The two remedies are con 
current— Kis/ion v. Chunder, 14 Cal 644 Such a suit falls under in 
Article, whereas the application is governed by Art. 180. Moreover, t 
fact that an application has been made and Is rejected as being t>™ 
barred or on other ground Is no bar to a regular suit for possession un e 
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this Article — Sftco Narain v. Sur Mohammad, 29 All 463; Seru v. 
Bhagoban, 9 Cal 602. 

This Article only applies to suits In which the auction-purchaser is 
the plaintifT, and the judgment-debtor or some one claiming through him 
is the defendant. It does not apply to a suit brought by one auction- 
purchaser against another aacUon-parehaser of the same property — 
Bhagu-anf v. BhoU, 35 All 432, 18 1 C 465 (reversing Bhofi v. Bfto^’anf. 
10 A.L.J. 13, 15 I.C. 10). 

This Article applies to suits brought against a judgment-debtor or 
against any person claiming through him and remaining m possession 
after purchase made by the auction-purchaser. It does not apply where 
the defendant bases his claim to title and possession as a trespasser, 
relying upon possession adverse to the |udgment-4(ebtor. Art. 142 or 144 
applies to such a case — Bhikhad Bhunjan v. Upendra, 4 P L.J 463 (471); 
Janoki Nath v. Batkuniha, 27 C.W.N 259, 36 C-L.J. 140, A I R. 1922 
Cal. 176, 70 I.C. 602. Similarly this Article does not apply where the 
defendant fs a co-tenant of (he {udgment-debtor, because such co-tenant 
does ^ not claim through the iudgmcnt-debtor— Bfswanath v Rabija, 56 
Cal. 616, 33 C.W.N. 46 (47), 117 I.C. 593, A.l.R 1929 Cal. 250 

This Article applies not merely to a suit brought by the auction- 
purchaser. but also to a suit brought by a person claiming through such 
auction-purchaser, eg. a purchaser from the auclion-purchaser—^cft 
Prasad v. Jogesh. 31 Cal 681 (681) F.B. (overruling AJoftima v. Nobin, 
23 Cal. 49): Arumuga v Ckockalitigam. 15 Mad 331; Pallayya v. 
Ramayya, 18 Mad. 144; Covind v Gangait. 23 Bom. 246 

‘In possession* — A property while under attachment m 1891 was 
usufructuanly mortgaged to the defendant for a period of 5 years The 
property was sold m July 1891, and purchased by the plaintiff, who 
brought a suit in 1918 for redemption Held that the suit was one for 
possession and not for redemption The mortgage being void under 
sec. 64 C P Code, the plaintiff purchased the property free from tho 
mortgage and not subject to the mortgage ; i.e., he purchased the property 
itself and not merely the equity of redemption Article 148 therefore did 
not apply. The suit was really one under Article 138, because the 
mortgage being void, the judgment-debtor roust be deemed to have been 
in possess on at the date of the sale, and the plaintifT ought to have brought 
this suit within 12 years from the date of confirmation of the sale Even 
If for argument's sake, the judgment-debtor is deemed to have been out of 
possession at the date of sale, and Article 137 is applied, the* suit is 
barred, because it should have been brought wuhm |2 jears from 1896, 

I e., the expiry of the term of the roongage, when the Judgment-debtor 
was entitled to possession— Snmvjsa v. Vetlayan, 51 M L.J 143, A.l R. 
1926 Mad. 966, 97 1 C. 718 

579. Limllation • — Under the Act of 1877, the period of limita- 
tion ran from the "date of sale” which meant the date of actual sale, and 
not the date of its confirmation— fCishon v Chunder Nath, 14 Cal. 644; 
VcnHatafingarn v. Veerasami, 17 Mad. 89; Govinda v. Cangsji. 23 Bom. 

L. 37 
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246; Ahamed Kutli v. Rahman, 25 Mad. 99. These cases are no longer 
good law as under the present Act lime runs from the date of confirmation 
of the sale. 

If the sale took place while the Act of 1877 was in force, but the 
suit for possession was instituted after the Act of 1908 came into operation, 
the suit would be governed by the new Act, and time would run from 
the date of confirmation of the sale and not from the date when the sale 
actually took place — Bisivessar v. Imamuddt, 29 I.C. 833 (Cal ). 

If the defendant is a person claiming through the judgment-debtor, be 
can tack the period of his own possession to the period during which the 
judgment-debtor had been in possession after the execution sale; and if 
the whoie period exceeds 17 years, the plaintiff's suit will be barred— 
Namdev v. Rama Chandra, 18 Bom. 37 (40). 

580. Effect of symbolical possession This Article 
refers to cases where no possession either actual or symbolical, has been 
obtained through the Court. In lact, it refers to cases where the auction- 
purchaser, instead of having recourse to the summary method provided 
by 0. 21, rr. 95 and 96 of obtaining possession through Court, chooses 
to bring a regular suit for possession If, however, the auction-purchaser 
obtains symbolical possession, but is disturbed by the judgment-debtor 
or his representatives, a subsequent suit for possession does net fall 
under Art 138, but is governed by Art. 144. And as regards the time 
from which the period of limitation is to run in such suits, It has been 
held that symbolical possession given by the Court to an auction-purchaser 
is equivalent ' to acutal possession as against the judgment-debtor, ana 
gives to the purchaser a new starting point of limitation— /a^aband/iu v 
Ram Chander, 5 Cal. 584 (588) (F.B.); Hari Mohan v. Baburali, 24 Cal. 
715; Radha Krishna v. Ram Bahadur, 16 A.LJ. 33, 22 C.W N. 33J) 
(P C.) ; Janoki Nath v Baikuntha, 27 C W.N 259, A.I.R. 1922 Cal 176, 
36 C.L J. 140; MangU Prasad v. Debi Din, 19 All. 499 (501) ; Rajendra v. 
Bhagwan, 39 All 460 (462); Narain v. UUa. 21 All 269 (271); 

Charan v. Madhtib, 4 Cal 870 (876); Joggobundhu v Purnanand, 16 Cal 
630. Hence, if after the date on which symbolical possession was given_ 
to the auction-purchaser, the judgment-debtor continued in possession, 
his possession became that of a trespasser from that date and gave the 
execution-purchaser a fresh cause of acUon, a suit upon which was 
governed by Art. 144 and the per.od should be reckoned from the date of 
delivery of the symbolical possession. This subject has been fully 
cussed hi Note 621B under Article 144. 

581. Section 47, C. P. Code —It the decteehloder is hi”' 
sell the auction-purchaser of the property in execution of his decree, 
the question arises whether his claim for possession of the property 
purchased must be determined by the Court in the execution departmen 
under the provisions of sec. 47 C. P. Code, or whether a separate su 
1$ maintainable It has been held by the Patna High Court that the 
question relating to the delivery of possession does not relate to t 
execution, discharge or satisfaciioo of the decree and does not come under 
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section 47 of the C. P. Code; and hence the proper proceeding relating 
to the delivery of possession is not by way of an application under 0. 21, 

R. 95, for which the period of limitation is prescribed by Article 180, 
but by way of a regular suit, which is gov-emed by Article 138 — Sridhar 
V. Jagcshwar, 4 P.L.J. 716 (730, 733), 47 I.C. 844. The same view 
is taken by the Bombay High Court — Hargovind v. Budar, 48 Bom. 

.550 (556, 5531 (F.B ), 83 I.C. 932. A.I.R. 1924 Bom. 429 (overruling 
5aiijshiv v. Naraydn, 35 Bom. 452). The Allahabad High Court holds 
that the decreeholdcr purchaser may proceed either by an application or 
by a suit — Bhagwati v Banwari, 31 All. 82 (F.B.). See also Sheo Narain 
V. Nur Muhammad, 29 All. 463, where the decreeholder was himself 
the purchaser and was allowed to bring a suit for possession after the 
application was barred The Punjab Chief Court also follows the view 
of the Allahabad Full Bench, viz , that the remedy by application is 
concurrent with the remedy by suit — Cholha Ram v. Karman, 8 P.R. 1918, 

44 I C. 169. 

But the Madras and Calcutta High Courts are of opinion that pro- 
ceedings for delivery of possession to the auction-purchaser are proceedings 
in execution of the decree and fall within the scope of see 47 C. P. Code, 
and that a decreeholder who becomes the auction-purchaser cannot file 
a'separate suit as contemplated by Article 138 but must proceed in execu- 
tion In accordance with sec. 47; that Article 138 cannot override the 
provisions of sec. 47 C P. Code— Kdi/ash v. Copal, 30 C.V.N, 649 
(F.B.), A.I.R. 1925 Cal 798. 95 I.C 494. Kattayat v. Ramon, 26 Mad. 

*740; Sandhu Taraganer v Hussain, 28 Mad 87, Kannam v Awulla Ha]l, 

50 Mad. 403, 99 I.C. 677, AIR 1927 Mad 288. Madhuiudan v. Cobinda. 

27 Cal. 34 , Ramnarain v. Bandi, 31 Cal 737. 

139. — By a landlord toTwclvc When the tenancy is 

recover possession years. determined. 

from a tenant. 

582. Scope .—This Article applies where the suit is brought for 
possesiion and where the tenancy fas been determined Where the 
plaintifl brought a suit not for possession by ejectment of the tenants, but 
for a declaration that the village m suit did not constitute the permanent 
Ihtka right of the defendants as erroneously entered m the record of rights, 
and that It was in the possession of the defendants in temporary fhiHa to be 
resumed year after year and after service of due notice, held that Art. 139 
did not apply, because it was not a suit for possession and also because 
the tenancy had not determined but was still continuing— Tcfeaif Har- 
narayan v Darshan Deo, 3 Pat 403 (407), 6 PL.T 315, AIR. 1924 
Pat 560. 83 I.C. 741. 

This Article applies uhere there was a relationship of landlord and 
tenant between the parties. But ft cannot apply uhere the defendants 
were not and never had been the tenants of the plaintiff, and had never 
paid rent — Gopila Raman v. Afaf Singh, 56 Cal 1003 (P.C.), 33 C.W.N. 

463 (464). 144 I.C. 561, A.I R. 1929 P.C. 99. y* 



580 


THE INDIAN LIMITATION ACT 


[Art. 139. 


This Article which provides for a suit by a landionj to recover posses- 
sion /rom a tenant, and gives 12 years from the determination of (he 
tenancy, refers to suits in respect of tenancies in which the leases have 
expired, and so have terminated, or in respect of tenancies at mil tennin- 
abie by due notice. If does not refer to a suit by which the plaintiff seeks 
to recover from the holder of a title permanent in its tenure, as lor 
instance where the defendants are in possession of the property by virtue 
of a permanent character not determinable by notice from (he plaintiff— 
Madho Kooery v. Tekait Ram Chunder, 9 Cal. 4II (417). A suit to 
recover possession from the defendants who claim to hold as permanent 
mokurandars is gpverned by Article 144, and not by Article 139— 
Rachhya v. Kamakhya Naran, 4 Pat, 139, 6 P.L.T. 12, A.I.R. 1925 Paf- 
216, 84 I.C. 586 

A suit to recover possession from the representatives of the origins! 
tenant after the determination of the tenancy (no fresh tenancy haviflg 
been created between the landlord and the original tenant’s representaiivc*- 
either expressly or by assent of the landlord after the termination of (!>e 
tenancy) is governed by this Amcle and not by Article 144, and Is barreo 
if brought more than 12 years after the tenancy ex^irei-^udalaimulhe v. 
Suppam. 48 M.Lj 185, A I.R. 1925 Mad. 446. 86 I.C. 938; Subbrayei^ 
Ramtah v. Gundula Ramannah. 33 Mad. 260 (261), dissenting ff‘»” 
Vadapallt v Dfonamraju, 31 Mad. 163. 

S8S. Determination of tenancy (As to when » 
determines see sec 111 of the Transfer of Property Act). Wiien »>' 
tenant holds the land lor a fixed period under a lease, the tenancy det*^' 
mines at the expiration of that period 11, alter (be expira(icn of t” 
period, the tenant holds aver, without the assent of the landlord, o 
without payment of rent or without any fresh agreement of tenancy beinS 
entered Into, such holding over (which m English law is called 
by sufferance’) will not amount to a fresh tenancy. The period of !"”' 
tion tor a suit to recover possession from the tenant will run froi^ * 
expiry of the period of the lease — Kantheppa v. Seshappa, 22 Bom- e 
(897) ; Chandra v. Bhau, 24 Bom. 504 (508) ; Ban Gir v. Kurnar 
Kamakhva Sarain. 3 Pat 534 (540), A I.R 1924 Pat. 572, 78 ^ 
(dissenting from Krishnaji v Anthaji. 18 Bom. 256), Pasa Mai v. Makoa ■ 
31 A». 514 (518), Wappait v AJanavtkrama. 21 Mad 153 (163); Vadapp^ 
V. Dronamraju, 31 Mad 163 (167), (dissenting from Adimtilam 
Ravutham, 8 Mad. 424), Seshamma v. Cbickaya. 25 Mad. 507 (511 > 
Khunni v, Madan Mohan, 31 All 318 (321) Madan Aloftan v. Ratneshtta > 

7 CL I 615; Umar Baksba v Baldea Stngk 97 P.R. 1915, 32 

Dcbi Prasad v. Cu/ar, 20 A L J. 696, A I.R. 1922 All. 423. 68 LC. 7^' 
Bisheshwar v. Kundan. 44 All 583 (585). A.I.R. 1922 All. 318. 75 1 
454. Where a demise or agreement specifies the term or event up 
which the tenancy is to end, on the expiry of that term or ('P?" 
happening of that event the tenancy Is determined ipso facto — , 
Darby, 1 T.R. 162; Messenger v. Armstrong. 1 T.R. 54; Cabb v. ' 

8 East 358 (301); Wilson v. Abbott. 9 B & C. 88; Doc v. fnglis. 3 Tiiun 
54; Doe v. Scyer, 3 Camp. 8; ShiVrudnippo v. Balappa, 23 Born. 
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(2S6). If the tenants continue in possession thereafter for a period of 

more than 12 years, without any sort of agreement with the landlord, 

the landlord’s right to recover the land will be barred by Article 139 of 
the Limitation Act, the possession of the tenant having become adverse 
on the expiration of the tenancy — PursAoffom v. Vishnu, 29 Bom. L.R. 
1332, 105 l.C. 839, A.l.R. 1927 Bom. 650. Where, however, the landlord 

does some act (e.g , takes rent) to indicate his assent to the continuance 

of the tenancy, that act will convert the tenancy by sufferance into a 
tenancy at will from year to jear or month to month (sec. 116 Transfer 
of Property Act), and the period of limitation for a suit for recovery of 
possession from the tenant at will will run from the termination of such 
tenancy (and not from the termination of the original tenancy) — Ram- 
thandra v. Bfiifcambor, 37 Cal. 674 (679); Khanni v. Madan Mohan, 31 
All. 318 (321); Tekait Harnarayan v. Darshan Deo, 3 Pat. 403 (410), 
A.l.R. 1924 Pat. 560; Kantheppa v. Sheshappa. 22 Bom. 893 (898); Ram 
Lochan v. Kamokfiyn. 4 P.L.T. 123, 71 1.C 570, A.l R. 1923 Pat. 201. 

A tenancy for a deffnite term does not determine by reason of the 
tenant’s disavowal of the landlord’s title, but It determines only when the 
landlord does some act {e.g., serves a notice to quit) by which he indicates 
his option of terminating the lease by reason of such disavowal— Shnnfva* 
V. Muffiusamf, 24 Mad. 246 (251) And unless the landlord elects to do 
so, the tenancy remains unaffected, in spite of the tenant's denial of the 
landlord's tight— Ittappan v Manavi-krama, 21 Mad. 153 (160, 163). But 
In case of a tenant-ci-will the denial of the landlord’s title is an evidence 
of the cessation of the tenancy— ibtd (at p 164). 

A person who lawfully came into possession of land as tenant from 
year to year or for a term of years cannot, by setting up during the 
continuance of such relation any title adverse to that of the landlord, 
acquire by the operation of the law of limitation a title as owner or 
any other title inconsistent with that under which he was let into posses* 
slon In other words, so long as the tenancy continues, time does not 
run against the landlord in lessee’s favour The landlord’s title can be 
extinguished only at the expiration of the period prescribed by Article 
139, and under this Article the period will commence to run only when 
the tenancy is determined If after the determination of the tenancy, 
the tenant remains in possession as trespasser, for the statutory period 
(12 years. Art 144) he will by prescnption acquire a right as owner 
or such limited estate as he might prescribe for — Seshnmma v Chickaya, 
25 Mad. 507 (511), Ittappan v ManoviJlraina, 21 Mad 153 (163) Thus, 
where the defendants had, alter the expiration of a lease, held over as 
jearly tenants, and then after the determination of that tenancy, continued 
to hold possession, claiming that they were permanent tenants, for more 
than 12 years (Art. 144), held that the defendants had acquired by 
prescription a right to hold possession as permanent tenants — Parame- 
sfiu'jram v Kn'sftnan, 26 Mad 535 (537) 

A person holding a land for his.Iife cannot, by merely giving a notice 
that he claims to be holding on a perpetual or hereditary tenure, make 



582 


THE INDIAN LIMITATION ACT 


[Art. 139. 


his possession adverse so as to bar a suit for possession on the expiration 
of the life-tenancy — Beni Penhad v. Dadh Nath, Z1 Cal. 156 066) (P.C.). 

By the customary law ■ of Malabar, a tenant under a Kanom or 
kuikanora lease is entitled not to be ejected until the expiration of 12 
years. But where no time is fixed for the duration of the lease (ie., 
where the lease is for an indefinite period) it does not under the customar)- 
law determine on the expiration of 12 years front its date; consequently, 
in such 3 case, a suit for possession brought 14 years after the expiration 
of 12 years from the date of the lease is not birr^—Kelappan v. Madhavi, 
25 Mad. 452 (453). 

A lease for life expires on the death of the lessee : and therefore a 
suit for possession against the heirs of the original lessee is barred under 
this Article if brought more than 12 years after the death of the lessee, 
in the absence of a fresh tenancy being created between the parties— 
Kamakhya Narain v. Becha Singh, 6 P.L.T. 361, 88 I.C. 483, A I.R- 1^-^ 
Pat. 499 (500). An istimrari mokrari grant conveys only a life-interest 
to the grantee, and not a transferable or heritable interest; such interes 
comes to an end on the death of the grange, and If the assignees of the 
grantee continue in possession thereafter, claiming as permanent 
dars and are willing to pay rent as such demanding receipts In tnef 
own names, but the landlord refuses to'grant such receipts and Is 
to grant receipts to them as marfaldars, and consequently no rent Is 
held that there is no relationship of landlord and tenant between tn 
proprietor and the assignees of the grantee, and a suit for posscss‘ 0 “ 
brought more than 12 years after the death of the grantee for 
barred— Kumar Kamakhya Narain v. pam Raksha, 7 Paf. 649 
9 P.L.T. 501, 32 C W.N. 897 (902), 30 Bom. L.R. 1361, 55 M L.J. 882, 
A.I.R. 1928 P.C. 146. 109 I.C. 663. 

Mere non-payment of rent for 12 years before the Institution 
the landlord's suit for possession, does not amount to termination of t ® 
tenancy— Prem 5ufch v. Bhupia, 2 All. 517 (F.B.); Tola v. Sakoim. 

P.R. 1888. 

A disobedience by the tenant known to the landlord and accompsni*^ 
by payment of rent to a third party does not, at any rate as long as 
term of his tenancy lasts, make the tenant's possession adverse; though 
the case of a tenancy-at-will such conduct might afford evidence hj 
determination of the tenancy — Ittappan v, Manavikrama, 21 Mad. 153 (‘^ K 
Doc d Craves v. Wells. 10 A. & E. 427 (434). 

Plea of tenancy and Umltation in the alternative : — In a suit 
possession of land brought against a tenant who Is really a trespasser, 
defendant, merely by alleging tenancy in his written statement, does o 
preclude himself from setting up the defence of the law of limits” 
—Dino Monce v. Durga Pershad. 21 W.R. 70 (74) F.B. When a suit ' 
brought to recover possession, the defendant may plead that he is plainti 
lenini, and at the same time may rely on the statute of limitation, 
he fails to establish the former plea. It Is still open to him to rely ® 
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the second plea and in that e\'ent the suit will be treated not as a suit 
bv a landlord against a tenant but as one to eject a trespasser (Art. 144> 
who has set up a pretended tenancy — Maidtn Saiba v. Nagappa, 7 Born- 
eo (99); Keamuddi v. Haro Mohan, 7 C.W.N. 294. 

Adverse possession by tenant : — See Note 613 under Art. 

144. 

584. Burden of proof : — It is not sufficient for the plaintiff 
merely to allege that the defendant is his tenant. The burden lies on the 
plaintiff to prove that the defendant is his tenant If the plaintiff fails 
to prove the tenancy, the suit falls under Article 142, and the plaintiff must 
prove that he had been in possession within 12 years before suit. And 
if the plaintiff fails to prove this, his suit is barred — Haji Khan v Baldeo 
Das. 24 All. 90 (93) 

Where there is proof of the relation of landlord and tenant,' it lies upon 
the defendant-tenant to shew that the tenancy was determined more than 
twelve years before suit— Tirnchurna v. Songuvien. 3 Mad. 118; Attar 
Singh V. Ram Ditta, 110 P.R 1881 ; Adimutam v. Pir Ravutham, 8 Mad. 
424 If the defendant-tenant admits that the plaintiff's ownership conti- 
nued up to a certain period, he must shew under Article 139 when the 
tenancy terminated, or he must shew under Article 144 when his adverse 
possession commenced, before he can set up adverse possession— TiifsfbJf 
V. ffanehfiod, 26 Bom 442 (444) 

Once the relation of landlord and tenant is established, the cessation of 
the tenancy must be established by the tenant by means of affirmative 
proof over and above the mere non-payment of rent— Prem Sukh v. 
Bhupia, 2 All. 517 (F B ). 

140. — By a remainder- Twelve When his estate falls 
man, a reversioner years. into possession. 

(other than a land- 
lord) or a devisee, 
for possession of 
immoveable pro- 
perty. 

585. Suit by reversioner, etc. '—This Article, as mcII as 
Article 141, applies only when the plaintiff claims to succeed to the last 
holder of the estate, and cannot apply where he relies solely on his 
possessory title — Haribar Prosad v. Kesho Prosad, s P.L T. Supp. 1, 
A I.R 1925 Pat 63 (93). 93 I C 454. 

^’here a grant of immoveable property is made to a person for life, 
the period of limitation for a suit by the grantor to recover possession of 
the property, the grantee being dead, will be twelve years from the death 
of the grantee— KuHtassen v Afayan, 14 Mad 495 (493) 

This Article applies to a suit by a reversioner other than a landlord. 
Anicle 139 deals expressly with the case of a landlord suing os such; 
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Article 140 deals with the case of a reversioner other than a landlord as 
such suing his tenant. Thus, a suit by a landlord to recover possession 
from persons who have dispossessed the tenants falls under this Article— 
Krishna Gobind v. Hart Churn. 9 Cal. 3^^ (370). See also Ram Chandra 
V. Bhimakhambar, 37 Cal. 674. 

The words ‘remainderman,’ ’reversioner' and ‘devisee’ are used in 
this Article as technical terms of English law. Hence according to that 
interpretation the word ‘reversioner’ in this Article does not include a 
reversioner who succeeds on the death of a Hindu widow — Bala v. Jati, 
155 PR 1883; Roda v. Harnam. 18 P.R. 1895 (F.B.) Aloro v. Balop, 
19 Bom 809 (814) ; Maharaia Kesho Prasad v. Madho Prasad, 3 Pat. 850 
(897), A.I.R 1924 Par 72J, 83 l.C. 812. A remainderman claiming 
only an equity of redemption (the property having been ’mortgaged by the 
hfe-interest-holder) comes within the meaning of a ‘remainderman’ under 
this Article — Skinner v Kunwar Naanihal, 51 All 367 (P.C.), 33 C.W.N 
761 (768), 27 A.L.] 566, A I.R 1929 P.C. 168, 117 I C. 22. 

The plaintiffs brought a suit, as devisees under a wiH, to obtain posses- 
sion of certain immoveable property? they asked also that an 'adoption 
and all other conditions of title rehed on by the defendant might be set 
aside and their right to the property declared. Held that the suit fell 
under Article 140 and not under Article \\8—Fanrtyamma v. Rian^aya, 
21 Bom 1S9. Taking Article 118 with Articles 140 and 141, it appears 
that when a person claiming to be the next reversionary heir and being 
aware of an adoption having taken place seeks to obtain a bare declaratory 
relief m the life time of the widow who adopted the boy to her deceased 
husband, he is bound to bring his suit within six years from the time of 
his knowledge (Art 118), but that will not prevent the reversioner from 
suing to obtain possession of the estate when it falls into possession 
(Art. 140) or when the widow dies (Art 141), if the suit is commenced 
within 12 years from that time — Lola Prabhu v Mylne, 14 Cal. 401 (417). 
In this case the word ‘reversioner’ m Art I4Q has been wrongly Inter- 
pitted. 

This Article docs not apply unless the plaintiff is out of possession 
Thus, a property was bequeathed to three persons in common, but sfwr 
the testator’s death only two remained m possession of the property, ami 
the other devisee lived m a separate house of his own and the evidence 
of his participation in the property of the two houses was very slight. 
Held that although the third devisee did not participate in the property, siiH 
the entry of the other two must be held os entry on behalf of all (as they 
were Joint tenants), unless there was clear evidence to hold adversely. 
Consequently, the third devisee was In possession through the oihef 
devisees, and his suit for possession docs not fall under this Article, nor 
Is it barred under any other Article — ^Audipontnam v. Appasundram, 5 
M.L.T. 103, 2 l.C. 311, 

A Hindu testator (who was the Maharaja of a Raj estate) died in IS94 
leaving a will appointing bis widow as executrix, and giving her a iif«- 
estate In the properties and the remainder to any son that might be adopted 
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by the » idow The widow died in 1907, and an adoption made by her was 
declared to be invalid. The plaintiff (a successor to the Maharaia) brought 
a suit lor recovery of possession of those properties. Held that Article 
HO did not apply, as he uas neither a remamderman, reversioner nor a 
devisee. A reversion arises where the grantor grants a particular estate 
to a person and does not dispose of the remainder. That which is not 
disposed of remains in the grantor and is called a reversion ; it is the 
interest in land undisposed of which reverts to the grantor after the 
exhaustion of the particular estate. But here the complete estate was 
^3evl£ed by the testator (the life estate to the AUharani, and the remainder 
to the son to be adopted) , hence the plaintiR was not a reversioner Nor 
was he a remainderman, for the remainder was devised to the son to be 
-adopted by the widow. Nor was the plamiifl a devisee — Maharaia Kesko 
J>rasad v. Madho Prasad. 3 Pat 880 (897), A.I.R. 1924 Pat 721, 5 P.L.T. 
513, 83 I.C. 812 

It has now been settled by authorities (see Note 589 under Article HI 
post) that 12 v«ars’ adverse possession against a life-tenant dees not bar 
the right of the reversioners, whose right accrues only when the estate 
falls into possession But where possession had begun to be adverse 
before the life-tenant entered into possession. Article HO will not apply, 
and the continuous running of time will not be prevented by the inter- 
position of the life-tenant The adverse possession would be not only 
prejudicial to the life-tenant but also to the remainderman or reversioner 
Thus, where after the death of the testator but before the administration 
was completed, a stranger entered into possession of the property, the 
beneficiary (who in this case is a life-tenant, the widow of the testator) 
will be barred if the executor fails to sue within the period prescribed by 
law. lor the estate is still the estate of the testator and not the estate of the 
beneficiary (life-tenant) and consequently a title that may be acquired 
by a stranger by lapse of time will be a title acquired against the testator 
and not against the life-tenant Both Arts. 140 and HI presuppose an 
estate in a life-tenant or in a Hindu or Muhammadan female, but where 
In respect of any particular property the title of the testator is itself 
extinguished under sec 28 by reason of the executor failing to sue within 
the period prescribed by law, that particular property u’dl not descend to 
the life-tenant or to the Hindu or Muhammadan female and consequently 
the ca«e will not attract the operation of Article 140 or HI — Maharaia 
Kesko Prasad v. Madho Prasad IDumraon case). 3 Pat 880 (906), A 1 R. 
1924 Pat 721, 5 P L T 513. 83 I C 812 

586. Suit by adopted son — ^Thc childless widow of a Hindu, 
being in possession of his property as his heir, sold it to the defendant 
In 1868 Afterwards m 1888 she adopted a son who m 1690 brought the 
present suit to recover the alienated property It was held that the 
suit did not fall under this Ariicle. because the adopted son as such 
suing lor present possession ol h» father’s estate was not a Temainierman. 
reversioner or devisee within the meaning of this Article The suit fell 
under Article 144— flioro v. Balaji, 19 Bom 809 (819); Sreeramutu v. 
A’risfifamina. 26 Mad. H3 (147) ; Sila Ram v Raiaram. 48 I C 230 (Nag ). 
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587. When the estate falls into possession The 
property left by a will falls into possession, under the Hindu La^. 
immediately upon the death of the testator; and therefore a suit clainucg 
title to shares in immoveable property under a will is barred, unless 
brought within 12 >ears from the date of the testator's death hnder this 
Article — Mylapore lyasawmy v. Yeokay, 14 Cal. 801 (SOS) (P.C ). The 
mere fact that there is a provision in the will to the effect that the pro- 
perty devised should be in the possession of a manager until the devisee 
should attain the age of 30 years, will not prevent the estate from falling 
into possession immediately on the date of the testator's death — A'n'sAw 
V. Panchuram, 17 Cal, 272 (276). 

Since the cause of action accrues to remainderman or reversioner 
only when the estate falls into possession, an adverse possession fcr 
any length of time against a tenant for life is ineffectual against the 
remainderman or reversioner whose right to possession only accrues on 
the death of the tenant for life — Naunihat v. Skinner, 47 All. 803, A I R- 
1925 All. 707, 92 l.C. 63; St/nner v. Neniniha!. 51 All. 367 (P.C.), 33 
C.V.N, 761 (768). 27 A.LJ. 566. A I.R. 1929 P.C. 158, 117 I-C 22. 
Cf. the cases cited In Note 589 under Article 14I. 

HI. — Like suit by a Twelve When the female die®- 
Hindu or Muham- years, 
madan entitled to 
the possession of im> 
moveable property 
on the death of a 
Hindu or Muham- 
madan female. 

History of the Article In order to arrive at a correct 
notion of the scope of this Article, it is useful to refer to the histor)’ o 
the enactment of this Aniele. Under section 1, clause 12 of the Limitao®^ 
Act XIV of 1859, the period of limitation applicable to smts for .th-^ 
recovery of immoveable property or any interest in immoveable prope^ 
to which no other provision of the Act applied was 12 years from •I'* 
time the cause of action arose. This clause had been interpreted by 
the Courts in a sense which bore hardly upon the rights of the reversionarj 
heir under the Hindu bw. for it had been held that adverse pcssess-cn 
against a Hindu widow entitled to her deceased husband's estate 
adverse possession also against the male heir who would be entitled to 
the property after her death (See Note SS9 below). The consequence ws® 
that a reversionary heir who had no right to possession during tn 
widow's lifetime might lose his property to a person who had asserte 
adverse possession against the widow for a period of 12 years. Th*^ 
came Act l.X of tS71, In which Article 142 provided as follows: 
suit by a Hindu entitled to the possession of immoveable property 
the death of a Hindu widow — ^Twelve years — Vhen the widow dies 
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Thus, special provision was made for the reversionary heir under the 
Hindu Law, who was given 12 years from the death of the widow to 
bring his suit The eHect of this was that time counting for adverse 
possession could not begin to run against the reversioner until he became 
entitled to enter into possession (See Note 589 below). But it came 
to be recognised that the rule laid down in the Act of 1871 was imperfect, 
Inasmuch as it referred only to the reversionary heir succeeding upon 
the doath of a Hindu widow, whereas other Hindu females, c.g , daughter, 
mother, also had only a limited estate in the property inherited from 
males. So, in the later Act, XV of 1877, the scope of this Article was 
enlarged, so as to give the same period to Hindus and Muhammadans 
entitled to the possession of immoveable property on the death of a 
Hindu or Muhammadan lemale The extension of the rule to Muham- 
madans was probably intended to meet certain eases in which by custom 
or for some other reason persons who had been Hindu and had become 
Muhammadans were still bound by their old personal law inspite of their 
change of religion. The same rule has been preserved in Article 141 
of the present Limitation Act of 1908 — Ghtsa v Gajrai, 18 O.C 289, 33 
l.C. 371 (375). 

588. Scope of Article — -This Article applies only when the 
female (on whose death the plaintiff is entitled to possession) had been 
out of possession; if the female had been m possession of the property 
till her death, this Article would not apply— Cobindj v. Upendra, 47 
Cal 274 (277), 23 C.W N. 977. 56 l.C 141 Moreover, Article 141 
should be construed so as to cover those cases in which the cause of 
action arises on the death of the female, snd the only obstacle to the 
reversioner seeking possession 1$ either an act of the female or her 
Inaction, resulting in either case in the loss of possession and the need 
of a suit by the reversioner — Sesha Neidu v. Periasami, 44 Mad. 951 
(957) This shows that the loss of possession must have taken place in 
the lifetime of the widow through her act or omission 

This fact was totally ignored in the case of Gaiadhar v. Parvatt, 33 
All 312. In this case, one A died leaving two widows B and C as heirs, 
then B died and the surviving widow C was m sole possession of the 
properly After the death of C the property was taken possession of 
by a person who had no right to it, and that person occupied the estate 
for more than 12 years. Alter»-ards a reversioner of A sued to recover 
possession. It was held that the suit was barred, for time ran under 
Article J4l from the dace of the death of C. The conclusion was correct, 
but Article 141 was wrongly applied because C died »hile in possession 
of the property, the proper Aniclc applicable to the case »as Art 144 

The next question is, whether the expression "like suit” means only 
a "suit for the possession of ttninoveable property" or whether it is to 
be read uith Article HO so as to mean a “suit for the possession of 
Immoveable property by a renainderman or reversioner uho is a Hindu 
or Mahommedan entitled to the possession on the death of a Hindu or 
Mahommedan female”? In other words, does this Article apply to all 
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property claimed on the death 0 / a female whether her right to it was 
limited or unlimited, or is it restricted to suits brought by reversioners 
who claim on the death of a female who was entitled only to a limited 
estate? 

The correct interpretation of this Aiticle is that the expression Mike 
suit’ means a suit by a retnamderman or reversioner for possession of 
immoveable property; that js, a suit by those heirs of the original pro- 
positus who claim on the death 0 / a female entitled only to a limned 
estate and who are constantly styled reversionary heirs and not unfre* 
queniiy remaindermen. This Article applies to those cases where there 
is an estate of the nature of a fee-simple or some analogous estate, out 
of which there has been carved by operation pf law or otherwise an 
estate to be held by a female for her life, and a remainderman or 
reversioner is entitled to the remainder or reversion on the death of that 
female. Starling, pp. 388, 389. 

This ArfieJe does not apply to a suit by an heir-at-laiv of female (as 
in the case of a son succeeding to the absolute estate of his mother) for 
possession of immoveable property In that character; it only applies w 
a suit by a person who before the death 0 / a female occupied the pesiticb 
of a remainderman or reversioner or a devisee and on the death of the 
female sues on the basis of such title as rernamdermao, reversioner or 
devisee— //esAmct Begum v. Af«Aar Hutsatn, 10 Ail. 343 (346). This 
Article must be read with Article 140, and refers to suits brought by 
person claiming under an independent ‘title on the death of a Hindu or 
Mahommedan female; it does not apply to the case of a person suing 
on the very same cause of action which accrued to a Hindu female, and 
who acquires his right to sue as her betr—Atam Bhuyan v. /j/aaddm. 
12 CaJ. 594 (596), Malkarietn v. Amnia. 42 Bom. 714 (717); Ohisa v. 
Gajni, 18 O C. 289, 33 I.C. 371. The estate of the Hindu or Muham- 
madan female referred to m this Article must be a limited estate, and 
not an absolute one, and the person bringing the suit must claim ** 
the heir of the last male owner on the determination of the limited 
estate, and' not as heir of the female. Art MI does not iippiy whcr« 
the female had been in possession of an absolute estate — Zanfunnissa v. 
Sfia^quizaman, 26 O.C. 133, AIR 1923 Oudh 185, 75 I.C. 626; 
Biskeshar v Rameshar, 21 O C 1, 4 O.L.i 948, 44 I.C. 368; Ch‘sa 
V Gajral. 18 OC 289, 33 I C 371 This Article intends to provide 
a rule of (imitation applicable to suits for the recovery of estates which 
were once estates in expectancy and which have become vested in Ibe 
heir of the last male owner on the deferminatJon of the limited estate 
held by a Hindu or Muhammadan female — Ghisa v. Ooira/, (supra)- 
Aft. 141 Is merely an extension of Art. 140 with special reference t® 
persons succeeding to an estate as reversioners upon the cessation ^ 
the peculiar estate of a Hindu widow — Jayawant v. Ram Chandra, 40 
Bom. 239 (245). 33 I.C. 484, 18 Bom. L.R. 14. In an Allahabad case 
It was held that a suit to set askle an alienation of the pjaintiff's property 
made during his minority by his mother ss guardian, brought after t^e 
mother's death, was governed by Article 141 — Bachchan v. Kamta, 3- 



Art. UK] 


the INDIAN LIMITATION ACT 


589 


All, 392 (396). This view, it is submitted. Is not correct, because the 
plaintiff was not a reversjonflfy heir after the mother’s death but had 
been the owner of the property during the life-time of his mother He 
could not be said to be a person entitled to the possession of the property 
"on the death of the female." 

Article U1 applies only to those cases In which the person who 
brings the suit Is claiming under an independent title in the same way 
as remaindermen and reversioners claim tn suits under Article UO; but 
Anicle 141 should not be so interpreted that the estate of the Hindu 
or Muhammadan female referred to in this Article must be an estate 
created in the same way as the particular estate upon which the estate 
in remainder or reversion contemplated by Article 140 leans, that is to 
say, by grant or devise, or that it must be an estate characterised by 
the same incidents which attach to such a particular estate The analogy 
connoted by the expression 'like suit’ cannot be pushed to this extreme 
— Gfiisj V Gfl/ra;, (supra) 

Article 141 is restricted to suns by pbinti^ whose title and right as 
the heir of the last full owner to sue for possession accrues upon the 
death of a female holding a woman’s qualified estate To claim the 
benefit of this Article, the plaintiff must prove, first, that there was a 
qualified estate in the Hindu female, and secondly, that he was entitled 
to possession after the death of the female as the heir of the last male 
holder; and further it must be shown that having regard to the existing 
law the plaintiff was entitled to the possession of the properties in 
dispute at the date of the suit — Afehere/a Kesho Prasad v Afsifio Prasad, 
3 Pat 880 (897, 898), A l.R 1924 Pat 721. 5 P L T. 513 

This Anicle applies even though the reversioner comes m after 
successive female heirs, as lor instance, where he comes after the widow 
and the mother of the last male holder, and the mother had been 
dispossessed — Kokilmoney v Afuniefc, II Cal 791; Dankay v Raghunalh, 
51 All. 188 (F.B.) ; or where he Comes after the widow and daughter, 
and an alienation was made by the widow— Sham Lol v ifmarenira, 
23 Cal 460 (470) , Hanuman v Bhagauti, |9 All 357. 

This Article applies only where the reversioner is entitled to the 
possession of the property immediately on the female’s death Therefore 
where ihe property was in the possession of an usufructuary mortgagee 
from the widow at the time of her death, and then the defendant, a 
trespasser, obtained it on redemption, and the reversioner brought a 
suit for possession within 12 years of the date of redemption though 
more than twelve years after the date of death of the widow, held that 
the suit fell under Article 144 and was not barred Article 141 did 
not apply as the reversioner was not entitled to possession immediately 
on the widow’s death, but was entitled only after the satisfaction of 
the mortgage— Canga Safui v. Kanfiaiya Lai. ti ALJ 179, 18 l.C. 
811 (813). 

Article 141 is not to be applied indiscriminately to all suits by 
reversioners; if the suit falls under some other Article, Article 141 
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cannot apply merely because it is brought by a reversioner. This Article 
covers only those cases in which the cause of action is simply the death 
of the female, and the only obstacle to the reversioner seeking to obtain 
possession is either an act of the female or her inaction, resulting in 
either case in the loss of possession, it does not cover cases where 
the cause of action includes something more, beyond this, e.g a 
transaction by the last male owner such as a mortgage {Art. 148), a 
mortgage by him and transfer by the mortgagee (Art. 134), a purchase 
m court auction (Art. 138), a lease (Art. 139) or a carving by him of 
life estates with a remainder or a revision following it (Art. 140), 
or any transaction involving the possibility of forfeiture (Art. 143) or 
loss of possession by him (Art. 142). In these cases, the specific Article 
(mentioned within brackets) applies Thus, where a Hindu reversioner 
instituted a suit to recover possession of certain lands which had been 
usufructuarily mortgaged by the last male owner in 1866 and had been 
sold for consideration by the mortgagee in 1900 after the death of the 
last male owner and during the lifetime of his daughter who had 
Inherited his estate and died in 1906, held that the suit fell under 
Article 134 and not Article 141, and was barred by limitation— 5«fts 
Naidu V. Permaml. 44 Mad. 951 (957, 958). 

This Article applies only to immoveable property, and not to move- 
ables— Vuniravarnfaj V. Cursondas. 21 Bom. 646 (667). 

A suit to recover malikana is not a suit for possession, and It is 
doubtful whether malikana is Immoveable property. The proper 
Article applicable to the suit is Art. 120— Cargo v. Utsava. 51 All. 
439 (PC), 27 A.LJ. 716, 33 C\r.N. 809 (820), A.I.R. 1929 P.C. 
166, 117 I.C. 498. 

589. Adverse possession against widow, wbelher 
bars reversioners Before the Act of 1871, adverse possession 
against the widow not only barred the widow, but the reversioners also, 
because the Act of 1859 provided a period of twelve years from the 
accrual of cause of action,’ and the reversioner’s cause of action accrued 
from the same date as the widow’s cause of action, vir. from the date 
of adverse possession— Nobm Chunder v. Issur Chandra, 9 W.R 505 
(F.B,); Amrtta v. Raionee Kant, 15 B.L.R. 10 23 'X'.R. 214 (P.C.); 
Babu v. Bbikaii, 14 Bom. 317; Drobomoyee v. Davis. 14 Cal. 323 
(344); Sambasii’a v. Ragava, 13 Mad. 512 (515). 

But the old law has undergone a change after the passing of the 
Act of 1871. The Acts of 1871, 1877 and 1908 have specially provided 
a separate cause of action for the reversioner, which accrues when the 
female dies and the estate falls into possession; the reversioner may 
therefore sue within twelve years from the death of the female, not- 
wiihstanding the fact that she had been out of possession for more 
than twelve years— Caggo Bai v. Utsava. 51 All. 439 (P.C.), 56 I A. 
2C7. 27 A.LJ 710, 33 C.W.N. 809 (821) A.I.R. 1929 P.C. 160. 50 
M.L.J 100, 31 Bom L R. 891, 117 I.C. 493, 10 PLT. 527; Ranchordas 
y. Par%-aUbol. 23 Bom. 725 (P.C.); v. Prosonno. 9 Cal. 934 
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(937) (F.B.); KokHmoney v. Alonicfc. 11 Cal 791 (795); Abinash v. 
Narhad, 57 Cal. 289; Dvarka Nath v Komolmant, 12 C L.R. 548; 
Abhoy Charan v. Attarmony, 13 C.V.N. 931 (935); Sham Lai v 

AmarendTO, 23 Cal. 460; BanJLay v. RagfianalA, 26 A L.J. 1049, A.I.R. 
1928 All. 561. U2 I.C. 801; Ram Kali v. Kedar, 14 All. 156 (F.B.); 
Amril v. Binitfsn, 23 All 448; fhamman v. Tiloli, 25 All. 435 (439); 
V'uniffavaniias v Carsonrfas, 21 Bom. 646 (652, 670); ftloro v. Ba/a/i, 
19 Bom 809 (816) ; Mukfa v Dava. 18 Bom 216 (220) ; Hatht Singh 
V. 5afilal. 2 Bom. L.R 106; Shnnivosa v. Ramappa, 18 M L.T. 226, 
30 I.C. 991 ; Subbi v. RamkrisAnabftaBa, 42 Bom. 69 (77) , Baz Khan 

V Sullan Afalifc, 43 P R 1901; Rulia v. Raba. 41 P.R 1903; Ganga 

V Kanhaiya, 41 All. 154 [Contra — Saroda Soondari v Doyamoyee, 
5 Cal. 938 (940). But this case must be deemed to have been over- 
ruled by the Full Bench case of 9 Cal. 934. See Han Nalh v Mathtir, 
21 Cal. 8 (11) (P.C )1 A fortiort, if the adverse possession against the 
female v.as for less than the full statutory period, the reversioners 
would have 12 years from her death to sue for possession — Venkata~ 
ramayya v. Venleatalakashmamma. 20 Mad. 493; Chira^ha v. Mahtaba, 
"79 P.R. 1898 The law allows the reversioner 12 years from the death 
of the widow, within which to bring his suit for possession, and it is 
not in the power either of the widow or of any person claiming through 
or against her to abbreviate that period or to substitute another period 
•or starting point of time— Cursondas v Vundravandas, 14 Bom 481 

If however, the right of the female heir had been barred by twelve 
years’ adverse possession before the Act of 1671 came into force, a 
reversioner suing after the Act of 1871 would also be barred, because 
a cause of action already barred under the Act of 1859 could not be 
revived by later Acta— Bra/a v fiban. 26 Cal. 285 (296) , Aloftima v. 
Goiiri, 2 C.WN 162 (164); Drobomoyee v DaWs, 14 Cal 323 (345); 
Sham Lai v Amarendra, 23 Cal 460 (471) 

The question whether adverse possession against the widow for the 
statutory period bars the reversioners also, was unfortunately raised 
before the Privy Council in VoilAialjrtgj v. Srirongafh, 48 Mad 883, 
A.I.R. 1925 PC. 249. 30 CWN 313. 92 I.C 85. 49 M L.J. 769, 
although it was not necessary for the decision of the suit (which was 
a case of adverse decree against widow) and their Lordships after review- 
ing the Privy Council decisions on the subiect expressed the opinion 
that the adverse possession against the widow barred the reversioners 
also, and that the Board had invariably applied the rule of the Sivaganga 
Case (sec Note 590 below) where that rule was applicable This pro- 
nouncement was made by way of obiter, but it has been followed by 
the Calcutta High Court (Single Bench) in the recent case of Aarobindo 
V Alonorama, 55 Cal. 903, 32 C V N 913 (919). A I R 1928 Cal 670 
In this case it has been remarked (also by way of obiter) that there 
Is no difference in principle between an adserse decree against a female 
and an adverse possession against a female, and since it is settled law 
that an adverse decree against a female binds the re«rsioners, an 
adverse possession against the female likewise bars the reversioners. 
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It should be noted that this observation was also unnecessary for the 
decision of this case, because it was a declaratory suit in respect of 
moveable property, to which Article 120 applied. In a very recent case 
the Division Bench of the same High Court has observed that 
Vatthialinga's case 148 Mad 883 P.C.) should be applied only where 
the adverse possession is the result of a decree, which is binding on 
the reversioner, and m such a case the reversioner is also barred; but 
that ruling should not be applied to a case of simple adverse possession 
which is not the result of any decree. “A case is an authority for 
what it actually decides and not for what would logically follow from 
such decision. VaifAiahn^a's case does not lend support to the pro- 
position that adverse possession which barred the widow will also bar 
the reversionary heir under the present Limitation Act”— ,461/117511 t. 
Narhari, 57 Cal 289, 50 C.LJ 260, 123 I.C. 444, A I.R. .1930 Cal. 
165 (1681. 

If has been held in some cases that where property, the estate in 
which has descended to a female heir, never reaches her hands but is 
held adversely to her by a stranger, the cause of action for a suit (of 
the recovery of the property accrues at the commencement of the adverse 
possession by the stranger, and a suit to enforce that cause of eehon 
will be barred both against the female heir and against the revcrsionee 
after the expiration of the statutory period of limitation counting fti® 
the commencement of adverse possession, the stranger having altcf the 
expiration of that period acquired an absolute indefeasible title 
property. Article Ml does not apply to the cise-—Hanuman v. BhagattU> 
IS All 357 (375), Gya Pershad v. Meet Narain. S Cal. 93 (S5); 
Aurabindo v. Monorama, 55 Cal. S03, 32 C.VT.N. S13; Ghandherap-'^- 
Lachman, 10 All. 48S (488), Tifca Ram v. Sftnma CAaran. 20 All ^ 
(46) But in another Allahabad case, where a separated Hindu died n 
1862 leaving a widow and daughter but no son, and the estate dess®*'" 
to the widow but posscssibn never reached fter as a nephew of 1^ 
husband (who had then no title to the property) took possession of t ® 
property Immediately on the death of the last male bolder, and retaine 
possession for more than 12 years, and then after the death of t 
widow m 5887. the daughter (reversioner) sued for possession, it 
held by a Full Bench that Article HI applied, that the suit was ^ 
barred as the plaintiff had 12 years from the death of the widow m 1® 
within which to sue, and that the adverse possession of the nephew M 
not become adverse to the daughter — Ram Kali v. Kcdar J^alh. 1“* " • 
156 (F.B.) This Full Bench decision was disapproved of in Uananta 
V. Bhagauti. 59 All. 357 (373) and Tifoi Ram v. Shama Charan. ^ 
All. 42 (46), but has been followed In Amnl v. Bmdcsri, 23 AH. 4 
(453). and Jhamman v. Tilnhi. 25 AM. 435 (439), and in the recent Fui 
Bench case of Bankcy v. Raghunandait, 51 All. 188 (F.B ), 26 A •)■ 
50-19, A I.R, 5928 All. 561 (567), 112 I.C. 801 The Privy Cou”* 
CISC of Ranchordas v. Pan-aubal, 23 Bom. 725 (P.C.) (on appe*i 
21 Bom. 646) also lends support to the Allahabad Full Bench j 

In this case, a Hindu died (n IB60 leaving (wo widows the survivor 
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whom died in 18SS. He had made a will by which he left certain specific 
property to his widows for their lives, and bequeathed the residue of 
his property to trustees upon certain trusts. On his death his widows 
took possession of the property specially bequeathed to them, and the 
trustees took the residue and applied it in the manner directed in the 
will. On the death of the survivor of the two widows, the plaintiff, a 
nephew of the testator, sued to have the trusts of the residue declared 
void, and in effect for possession of the entire property of the testator. 
The Privy Council held that the trusts were void, and that the plaintiff’s 
suit fell under Article 141 and was not barred In this case it is quite 
clear that m respect of the residuary estate, the trusts being void, the 
widows were entitled to It, but they never obiatned possession of that 
estate, and the trustees had remained m possession of it for more than 
12 years adversely to the widows. But still that possession did not 
become adverse to the reversioner (plaintiff). 

On the other hand the ruling in Hanuman v. Bhagaufi, 19 All. 
357 seems to find some support from the Privy Council decision of 
Lochhan Kunxvar v ftUnoralk, 22 Cal. 445 (P.C ) The facts of this 
case are that on the death of one P, his widow L was entitled to succeed 
to the property, but she never obtained possession as the estate was 
taken possession of by P's mother ] immediately upon P’s death. J held 
possession absolutely for nearly 25 years up to her death. After 
J’s death, L together with other persons who claimed as reversionary 
heirs of P instituted a suit for possession of the property It was held 
that the adverse possession of J and of her transferees (she having 
made a gift of the property to the defendants) for more than 12 ^’ears 
extinguished the rights of L and the other plaintiffs (reversioners of P) 

Bui when possession had begun to be adverse againsc the fast meie 
owner before the female came In, it would not cease to be so by reason 
of subsequent interposition of a female heir Thus, a Hindu widow 
alienated some property, ant{ afterwards adopted a son, who died some 
years after attaining majority, without setting aside the alienation, leav> 
ing a widow who succeeded him and who also died subsequently; a 
suit brought by the reversioners of ihe adopted son, for possession of 
the alienated property, within iwehe years after the death of the adopted 
son’s widow, was held to be barred, because the alienee had acquired 
a prescripti\e title by adverse possession as against the adopted son, 
and Art 141 did not apply to this soil— Amnia v ]aUndra, 32 Cal 165 
(I6S) Article f4l applies where the last fufi owner was in possessfon 
at the time of his death If he himself was dispossessed, time would 
begin to run against him and the operation of the law of limitation will 
not be arrested by the fact that on his death he was succeeded by a 
female heir, eg., widow, daughter, or mother — Mohendra v. Sham~ 
sunnessa. 21 C.LJ. 157 (164). 27 I.C. 951, 19 C V-N. 1280; Pandarang 
V Dasappa. 77 I.C. 479, AIR. 1923 Bom 364; Ranjyyj v. KofammJ, 
45 Mad 370 (373). A.I.R. 1922 Mad. 59, 67 1 C. 246. See also 
iMaharajj A’esfio Prasad v Madho Prasad, 3 Pat. 8S0 cited in Note 585 
under Article 140. 

L, 33 
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590. Decree against female— Effect on reversioners : 
— An adverse decree against the widow stands on a different footing 
from an adverse possession against the widow. An adverse posses- 
sion for more than 12 years against the widow does not bar the 
reversioner's rights, but if a decree founded upon the law of limitation 
(i.e., founded upon adverse possession) is obtained against the widow 
in her life-time, the reversionary heir is barred, and he does not get the 
benefit of Art. 141— Gaggo v. Utsava, 51 All. 439 (P C.), 56 I.A. 267, 
33 C.W.N. 809 (821), 27 A.L.J. 716, A.l.R. 1929 P C. 166, 117 I C. 498 
An adverse decree in a suit brought by a Hindu widow for possession 
of a property as heir to her husband, if it had become final in her life- 
time, would bind those claiming the property in succession to her, and 
unless It could be shown that there had not been a fair Inal of the 
right in that suit, or in other words, unless that decree could have been 
successfully impeached on some special ground, it would have been an 
effectual bar to any new suit by any person claiming in succession to 
the widow — Katama Naehicr v. Ra/a of Sivaganga, 9 M.I A. 539 (604). 
2 W.R. p.C. 31 A decree passed adversely to the female heir in 
respect of a transaction in which she represents the estate binds the 
reversioners— /ugjl Ktshore v JHendra, 10 Cal 985 (P.C); Harl Noth 
V Maihtir, 21 Cal 8 (P.C), 20 I.A ’83; VaiihiaUnga v. Srirans<>ijl> 
48 Mad. 883 (P C.), 52 I.A. 322. 30 C.W.n. 313 , a.I.R. 1926 P.C. 
249 Thus, where a suit by a female heir to recover possession fro® 
a trespasser had been dismissed on the ground that it was barred by 
the defendant’s adverse possession against her for 12 years, the decree 
so dismissing the suit was binding on the reversioner who brought a 
suit for possession after the death of the female. Article 141 did not 
apply, and would not give the reversioner 12 years’ time to sue after 
the female’s death, because the plaintiff being bound by the decree 
against the female, he was not “entiUed to possession of any prepay 
within the meaning of this Article — Harinath v. Mothur Aloftan, 21 Ca • 

8 (18) (PC), following the Sivaganga Case, 9 M.I.A. 539 (663). 
a Hindu dies leaving a widow and a daughter, and an alienation being 
made by the widow, the daughter brings a suit to set aside the alienation 
which is dismissed, the adverse decree would, in the absence of frau 
or collusion, be binding on the reversioner coming after the daughters 
death— Hanoman v. Bhagauh, 19 AIL 357 (374). 

But where a gift was made by the widow, and she brought a 
to set aside that gift on the ground that the conditions on which * 
gift had been made were not fulfilled by the donees, and that suit wa 
dismissed, the decree In that suit was not binding on the reversioner . 
who could bring a suit to recover possession within 12 years after 
■widow’s death, under Article 141. The widow In the enloyment 0 
life estate can never fully represent the estate within the meaning 
the dicta in the Sivaganga case in any litigation arising out of ^ j..^ 
her onra. and the litigation by the widow in the enfoyment * ( 

estate cannot represent the estate fully so as to give rise to j 

res fudicaia against reversioners. If such litigation was qualified 
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jiersonal to the widow or had arisen out of acts of her own affecting 
the estate during her own life-estate therein— v. Ramakrishnabhalta, 
42 Bom. 69 (77, 79). 

591. Suits under this Article: — A suit by a reversioner 
to recover possession of property improperly alienated by a Hindu widow 
is governed by this Article. The suit is not barred if brought within 
12 years from the death of the female, although the alienee might have 
been in possession for more than 12 years. The law in this respect 
is the same under the Acts of 1859, 1871, 1877 and 1908 See Sambasiva 
■V. Ragava, 13 Mad. 512 (515); Afultii v. Dada, 18 Bom. 216; ffaniiman 
v. Bhagauh, 19 All. 357; Shorn Lai v. Amarendra, 23 Cal 460; Roy 
Radha v. Naaratan, 6 C.LJ 490; Chiragha v. Mahtaba, 79 P.R 1898; 
Khair Khan v Ghalam Ghoas, 32 P R 1911, 10 I C 387; Khtala Ram 
V. Gulab, 33 P R. 1911 (F B.), II I C. 392. It does not fall under 
Art. 91, because the cancellation of the Instrument of alienation Is not 
a condition precedent to the right ol action of the reversionary heir — 
Bi/oy Gapal v. Krishna hiohtsht, 34 Cal. 329 (P.C ) (reversing Bi/oy 
Gopaf V. Nitratan. 30 Cal 990); Hanhar v Dasarathl. 33 Cal 257; 
Bafehmabai v. Keshab, 31 Bom. 1. 

A suit by a reversioner for possession of property after the death 
of a female is governed by this Article and not by Article 118, even 
though the suit involves the question of the validity of an adoption 
made by the female The other Article applies only to suits in which 
■a bare declaration is sought for and does not apply to a suit for posses- 
sion : and the fact that a person has not sued for a declaration under 
Article 118 should not be a bar to a suit for possession of property under 
this Article— Bflsdeo v Gopal. 8 All. 644 (646); Natthu v Oufab, 17 
All. 167 (171); Han Lai v. Bai Ren-a, 21 Bom 376 (379), Bailranta 
V. Kali. 9 CWN. 222 (224), Aid. Umar v Aid Ntazuddin. 39 Cal. 
418 (432) (PC.). Lala Parbha v. Alyfne. 14 Cal. 401 (417); Valaga v 
Bandalmudt, 30 Mad 308 (310); Rama Rao v. Vcnkoba, 17 M L.J. 282; 
B/iagobat v Alurari. 15 C N 524, 7 l.C 427 (433) See Note 493 
under Article 118 

A suit by a Hindu daughter for possession of her share in her 
father's estate on the death of her mother or stepmother falls under 
this Article, and time runs from the date of the mother or stepmother’s 
death — Tufsa v. Bhagn’af, 11 ALJ 333, 20 I C 179, Ram Singh v 
Bfianf, 33 All 117 (121) This shows that the plaintiff In a suit under 
this Article need not be a male entiiled to a full estate, but may be 
a female entitled to a limited estate succeedmg on the death of a female 
who was similarly entitled to a limited estate. 

\Phere a Muhammadan widow, who had been in possession of her 
husband's property in lieu of unsatisfied dower, sold away the property, 
a suit brought after the widow's death by the heirs of the husband for 
possession of the property Is governed by this Article, and limitation runs 
from the date of the widow's death and not from the date of the 
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transJer— SftriVA Abdar R^Amsn v. Sheiih Wcli Mihonnsd. 2 Pat 75 
(£0), A.I.R. 1923 Pat. 72, 63 I.C. 601, 4 P.L.T. 267. 

592- Sails not under this Article : — A stri: by tbtf 
adopted son to recover property alieoated by his adoptive motber befcre 
adoption is governed by Art 144, and cot by this Artide, becsuie ts 
tras not a person entitled to property ‘on the death of a fetnaie’ bet 
entitled to tbs property iataedlately /rom the date ci h'.$ ciopticn — 
Aloro T. Bde;j. 19 Bern E09 {314). * 

^ere succession rests jointly in ttvo female heirs (fg- tro 
daughters), who ntabe no partition of the property, a suit by ens ca 
the death ol the other to recover possession of the property cannot be 
S3.d to be a suit under this Arride, because the plaintiE d«s c- 
succeed to the deceased's interest by inheritance as reversiccar)' bei.% 
but acquires the interest by survivorship. This Artide coniestplntes 
inheritance, not survivorship— 5«A/ndra v. RjfJrJ IS C.\r.N. PW 
27 I.C. 250. 

This Artide does net apply where the plaintiff is not the nearest 
reveniocer entitled to succeed to the property on the death of a fKcaJe, 
but IS a reversioner nett in succession to the nearest reverslcser. 
Thus, the last male owner died leaving a widow, and the 
improperly ahenated a portion of the land, but the nearest reven’cref 
did cot hnng a suit to cbalkoge the ahetuttcn a.‘ter the widow's deai 
and then died; a sun was ibeo brought by the reversioner, rec la 
succession to the deceased reversioner, for possession cf the iJad 
a^enated. Held that the sun did not fall under this Amcle t?st 
AnisJe 144— Ssfliar v. 5alig Ri-n. 26 P R. 1911, 9 I.C. 300. 

593. Slarlinj po'mt of limitation .—The cause tf 
for a suit by the reversions.-s /or possession of lands left by tbs 
taale ou-oer and alienated b\ h:s widow accrues cn the death cl the 
widow, and net on the dare of the alienation— CAimpba v. .Mablaba. 79 
P.R. 1S9S; Parse/ A'oer v Pjiat Roy. 8 Cal. 442 (445). See *1^ 

Z Pat. 75 in Note 591 supra. 

The cause of action for the reversioner arises when the fecak d 
'There there are two widows o/ the last tnak holder and one cf thO 
dies, the esrarc psssss lo the sunivutg widow, and no cause of ejv.cn 
accrues to the revers.oisers until the death cf the surrivieg widow fe«5 
themsh the aheaaiion was tnsis by the other widow)— f- 
S^rsiagsnla. 43 Mad &S5. 39 .M L/. 567, A l.R. 1921 hbi. 246. CO 
I.C. 135; Ran Dei r. Ata /afar. 27 A». 494 (495); dfa«J v. D:da. 

IS Bora. 216 (2201; Ccrso^dus v Pendwanias. 14 Bom. 4«2. 

S milarly, where there arc several daughters Inheriting the tJthfts 

estate, cn the death of one of thent ihe survivors get the whole esta'e ^ 

and no cause of action win accrue lo the reversioners u.n:il sH the 

daughters are dead. 

1/ the rerers.'oner comes In after successive fertufe heirs (e £ »f«- 
the Widow and daughter, or after the widow and mother) his *-*t ^ 
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In time if brought within 12 years of the date of the death of the last 
female holder, even though the alienation was made by the previous 
female holder. See Kokilmoney v. Afanicfc. 11 Cal. 79; Sham Lai v. 
Amarendra. 23 Cal. 460; Sambash-a v. Ragava, 13 Mad 512 (515); 
Hanuman v. BhagauH, 19 All 357. Under this Article, a suit may be 
brought within 12 ^ears of the date of the death of the last female 
•entitled to succession — pursul Kocr v. palat Roy, 8 Cal. 442 (445). 

If the reversioner does not bring any suit and then dies, and his 
representative brings a suit after the expiry of 12 years from the death 
of the female, the suit is barred; snd the plaintiff cannot claim any 
■extension on the ground of his minority, because when time has once 
begun to run against the reversioner, it cannot be stopped by the 
minority of the plaintiff (sec. 9 ) — Rap Ktshore v. Pafrani, SO All. 152, 
107 l.C 45, A.l R. 1927 All 818 (820). A widow alienated her 
husband’s property in 1894 and in that year a suit was brought by the 
plaintiff's father to set aside the alienation but it was dismissed on the 
ground that he was not the nearest presumptive reversioner, but one B 
After the widow's death in 1879, B brought a suit in I9C© to recover 
possession of the property, but the suit was dismissed in 1916 on the 
ground that he was not a reversioner at ail as his alleged adoption was 
Invalid The plaintiff then hied a suit in 1919 for possession of the 
property as reversioner Held that the suit having been filed more 
than 12 years after the widow's death was barred under this Article; 
and the plaintiff had got no fresh cause of action in 1916 when it was 
found that B was not a reversioner at all Once limitation had begun 
to run. It could not be suspended It can not be said that the plaintiff 
could not bring a suit until the ludgmcm of 1916 was delivered— Ranga 
Hath V Rama Pandithcr. 44 MLJ 87. A I R 1923 Mad 108, 70 
l.C. 446 

Where a Hindu widow remarried in 1899 and transferred her first 
husband's property in 1913, and a suit was brought in 1913 by the 
reversioners of her first husband to recover the property, held that the 
suit lell under Article 143 or 141 , if Article 141 applied, the cause of 
action for the plaintiff accrued not on the date of alienation, but on 
the remarriage in 1699, as the widow incurred civil death, so far as 
her first husband was concerned, by her remamage, and her subsequent 
possession was that of another person in the eye of law The suit was 
ihereioTc barred — Nathu v N« Bahu, \l MLR 86, 29 I C 612 

If an alienation was made by the «idow of the last male holder in 
1857 ard the plaintiff (uho is the daughter's son of the last male holder) 
succeeded to the property in 1890, after the death of the last suniving 
■daughter of the la«t male holder, the suit is governed by the Act of 1877, 
and not by the Act of 1859. because the starting point of limitation is 
the death of the female (1890) «hich took place uhile the Act cf 1677 
was in force, and not the date of alienation (1857). See Hsnaman r.* 
£*•5^1111. 19 All 357 (365); SambcJiva ▼ 13 Mad. 512. 
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Effect of bar of UmitatUm ' — If the nearest reversioner entitled to 
sue under this Article does not bring a suit within 12 years of the 
death of the female, for possession of the property alienated by the 
female, and then dies, the reversioner next in succession to the deceased 
reversioner is not thereby barred, but is entitled to bring a suit within 
12 years from the death of the deceased reversioner. The possession 
of the defendant which was adverse to the deceased reversioner does 
not become adverse to the present reversioner until he succeeds to the 
property — Sundar v. Sabg Ram, 26 P.R 1911 (F.B.), 19 I C. 300; 

Malkarjun v. i4mrifQ, 42 Bom. 714 (718). 

If there are two reversioners, and a suit is brought by one reversioner 
within 12 years of the death of the female, to recover possession of his. 
share by partition, and the other reversioner is made a defendant m 
that suit, and the latter in his written statement claims possession of 
his share, such a claim would not be barred by limitation by reason 
of the fact that his written statement has been filed after the lapse of 
12 years from the death of the female Although it Is true that a 
separate suit filed by the defendant at the time he filed his written 
statement would have been barred by limitation, and his right would 
have been extinguished by operation of sec. 28, still it does not follow 
that his, right would be extinguished if he were a party to a suit 
Instituted by another within the prescribed period in which his right 
to the property could be effectually determined— fJoyegavda v Rem- 
Imgappa, 53 ffom 472, 31 Bom L.R 647, 119 I.C. 6S6. A.I.R. 19-^ 
Bom, 345 (347), following Narsingh v. Vaman, 34 Bom 91 (09)- 

594. Presumption of death of female t— The plaintiff 
sued In 1911 as a reversioner to recover possession of property alienateo 
by a Hindu widow, who had disappeared in 1865 and was not hear 
of since 1870 The lower Courts held that under sec. 108 of the 
Evidence Act it would be presumed that the widow died at the tune o 
the suit and that therefore the suit was within time. But the Hig 
Court held that it lay on the plaintifl to prove affirmatively that he ha 
brought his • suit within 12 years from the actual death of the widow 
and that no presumption would 'be drawn according to the ° 

sec. 108, Evidence kcX—Jayawanl v. Ram Chandra, 40 Bom 239 (247). 
33 I.C. 484. When the question ia not merely of death but of deal 
at a particular time, there is no presumption as to the time, hut t 
party concerned to make out the death on a specified date must prov 
it by evidence — Parsoo v. Mannaial. 13 N.L.R. 16, 39 I.C. 21. Se 
also Venkata Ramakrishna v. iSriramufu. 46 M.L.J. S4I (P.C.). Aj^l- ■ 

' 1924 P.C. 136, 26 Bom. L.R. 563, where the entry in a puruhit's boos 
as to the date of death of the widow was held to be unreliable. 

But where it is known that a widow died In May 1902, but the 
exact date of the month is unknown, and the plaintiff brought his 
on the 5th May 1914, held that the defendants were bound to prov 
that she died before the 5ih of May 1903 — Toni v. Rikhl Ram, I “ 
554 (557), 56 I C 742. 
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1 42. — For possession of 
immoveable pro- 
perty when the 
plaintiff, while in 
possession of the 
property, has been 
dispossessed or has 
discontinued the 
possession. 

Application of Article : — ^The general rule of limitation in 
suits for recovery of property in cases where the plaintiff while in 
possession has been dispossessed or has discontinued possession, is 
twelve years, and if the defendants rely upon a shorter period of limita- 
tion under any special law, the burden lies upon them to establish the 
circumstances requisite to make the shorter term applicable Thus, 
where the tenants have been dispossessed by their landlord and bring 
a suit to recover the land within 12 years from the date of dispossession, 
but the defendant (landlord) eontends that the land being an occupancy 
holding, the special period of two years’ limitation prescribed by Art. 3, 
Sch HI of the Bengal Tenancy Act applies, held that it lies upon the 
defendant to establish the occupancy character of the holding so as to 
bring the suit within the scope of the special rule of limitation— Tanz 
Nath V. Uwar Chandra. 16 C.W.N. 398 (402), 14 C.L.J 598, 11 1 C. 164. 

S9S. “While in possession** When a plaintiffs title Is 
once established, his possession, however obtained (i.e., whether it is 
taken forcibly or not) would be possession within the meaning of this 
Article — PrOtab Chandra v. Durga Charan, 9 C.W.N 1061 (1064) Thus 
where the rightful owner of lands was dispossessed but succeeded in 
ousting the trespasser without recourse to law, and continued in posses- 
sion, such possession would be the possession of the owner within the 
meaning of this Article; and If the rightful owner is again afterwards 
dispossessed under a decree obtained by the trespasser under section 9 
of the Speci6c Relief Act, the period of limitation for a suit by the 
rightful owner to recover possession would run from the date of the 
dispossession under the decree, and not from the date of the original 
dispossession. The interval between the time when the owner ousted 
the defendant and the time when the defendant recovered possession 
of the land under sec. *9 of the Specific Relief Act should enure to the 
benefit of the owner and not of the trespasser — Jonab v. Sarya Kanta. 
33 Cal 821 (825); Prefab Chandra v. Dargj Charan. 9 C.W.N. 1061 
(1064); ftlumfjruiiin v. Barlcfula, 2 C.L.J. 1; ll’aziradJin v. Deoki. 
6 C.L.J. 472. In other words. If there is a re-entry by the true owner, 
such re-entry puts an end to the previous adverse possession of the 
trespasser. 

Possession Is either a«ual or constructive. Where one etvsharcr 
holds the share of another eo-sharer who being absent had sitrply ceased 


Twelve TTie dale of the dispos- 
years. session or discontinu- 
ance. 
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to hold actual possession, the holder’s possession implies construcuve 
possession by the real proprietor. White either kind of possession exists 
in the proprietor, time docs not begin to run against him— 

Suraya v. A:im. 29 P.R. J910. 5 I.C. 8S8. As to the efiect of symbolical 
possession, see Note 621 B tinder Art. 144 

596, Dispossession — Dispossession Implies the coming in of 
a person and driving cut of another person from possession— f. 
Buxton. (1680) 14 Ch. D. 537 (539). Broiendra v. Sarofini. 20 C.W.N. 
481, 22 CLJ. 283, 31 I.C 242; Pdnehoo v. Jancstt-ar. 32 C L.J. 9. 
58 I C 844 . Charu Chandra v. \’ahuth Chandra. SO Cal. 49 (63). A I R- 
1023 Cal I, 74 I C. 630. Dispossession implies ouster, and the essence 
of ouster is that the person ousting is in actual occupation of the iani. 
The mere finding that the plaintiffs ate rot in possession of the disputed 
lands does not decide the cuestion uhether there nas dispossession. 
The statute applies not to want of actual possession by the plaintiff 
but to cases where he has been out of. and anofficr it in, possession c* 
the lands for (he prescribed time— 5miM v. Lhyd, 23 L.J. Exch IW. 
Sheikh Bahadur Ah v Seerefary of State, 2 P.L.T. 133. A.1.R" 

Pat 277. 61 I C 78 Where the plaintiff is merely resisted b>' the 
defendants in his attempt to po,<sess separately his share m the property* 
but the defendants do not dme out the pismtiff from his possession, 
there Is no dispossession— Prasad v Bal.)a Mani, 58 Cal. 9N* 
33 C.W N. 277 <2781. fI9 I C 2S9. A 1 R. 1929 Cal. 297. 

If a proprietor who has been collecting rent fro-m tenants is prewnted 
from doing so because a rival proprietor has successfully invoked the 
aid of 3 Court of Justice, the iniured proprietor is 'dispossessed* from his 
property just as if he had been driven out by phjsica! force— 

V. Sadalulla, 26 I.C. 368, Lala Saha v Ohunaria, 2 I.C. 381. 

Dispossession under a decree of the Court obtained under section 9 
of the Specific Relief Act is dispossession within the meaning of this 
Article; limitation runs against the true owner from the dale of such 
dispossession— Rrotah Chandra v Ourga Charan. 9 C.W.N. 1061 ; 
uddin V BarkatuUa, 2 C.LJ J , fonab v Sur/a Kanta, 33 C-tl 821. 

Where upon the occasion of a regular settlement the plaintiffs, who 
were the proprietors of a land on which the rent-free tenure had been 
resumed some years before, declined to engage for the payment of the 
land revenue, in consequence of which the Government made the encage- 
ment with the defendants, who were put in possession of the land, it was 
held that there was dispossession of the plaintiffs or discontinuance of 
possession by them withm the meaning of this Article, and that lime 
began to run from the date of the defendants being put into possession 
Muhammad Amanulla v. Badan Singh, 17 Cal. 137 (142, 1431 (P.C), 
16 I.A. 148, 23 P.R. 1890. 

597. Encroachment by tenant : — When a tenant takes 
possession of lands of his landlord outside his tenancy and professes m 
do so in his character as a tenant, the landlord is dispossessed m a 
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limited fsr.se ; m othsr «-ords, he is deprived of aenial or Ihss possession 
of the land, but not of proprietary possession of possession by receipt 
of real la sach a case Art. 142 vronld apply, and the landlord, if he 
vrishes to eject the tenant, mast bring his snit tnthin 12 jears of the 
disposstssion. If be does not do so, his title to recover actual possession 
Tcmld be barred, not his ncht to propnetarj’ possession. i,r.. ripht to 
receive fair rert, vould not be lost, because the possession of the tenant, 
so far as the latter right is ccncemed. has ne\-er been adverse — Isy.zi v. 
Ranrcn/je 2 C L J. 125 If the tenant encroaches upon the lands of 
his landlord, and claims that these lands are vil'iin kis frinrc, and thus 
holds possession cf those lands for more than 12 j-ears. the landlord's 
suit for eiectirent is barred under Article 142. and the tenant by virtue 
of the stanite of limitation acquires a right uhich entitles him to claim 
to hold the lands as a fcncnl of h:s landlord and to resist the landlord's 
claim for kfcas possession But the bnilord's proprietarj' right is not 
lost, because vhat has been asserted by the tenant is not that he has 
acquired by adverse possession an absolute Interest, but only a tenancy 
right in the propert)’ — CopJl Artsfina v. Latftirjn. 16 C.^.N. 634 (636), 
14 I.C. 212 RjJ-foo V Scdhfjn. S C.L.J. 557. U houever the tenant 
intends the encroachment for his outi exclusive benefit, and sets up a 
Me adverse to the entire infcresf of the landlord, the latter must bring 
a suit to eieet the tenant as a trespasser; If he fails to do so. his 
tight to the propnctaty possession as »ell as to the actual possession 
«ould both be barred— /shan v RanraniJn. 2 C L.J. 1255 v. 

SuiiJirjn 8 C L.J 557. 

The nature and efect of the possession must depend upon the nature 
and extent of the rights asserted by the own conduct or express declara* 
tion of the tenant. Conseqiieml). there can be no acquisition of an 
absolute title. «here It is found that the tenant has asserted nothing but 
a Imiited interest. Adverse possession of a limited interest, though a ' 
good plea to a suit lor eiectment. Is good only to the extent of that 
interest, and not of the entire interest— /shan v. Ramranfan, 2 C.L.J. 125; 
;iIul/?ural.A-oo v. Orr. 35 Mad 618 (621) See Note 621A under Aft. 144. 

An encroachment made bv a tenant on tbe property of his landlord 
should no: be presumed to have been made absolutely for his os.n benefit 
and as again*! the landlord, but should be deemed to be added to the 
tenure and to form pan thereof— Esubci v. Oanodur, 16 Bcm. 552 (55S). 
The true presumption as to encroachments made by a tenant on the 
adjoining lands of his landlord Is that the lands so encroached upon are 
added to the tenure and form part thereof for the bereft of t.'ie tenant so 
long as the original holding eonUtBes. end elternurds for tSe benef.l of 
hts tandlord. unless it clearly appears by some act done at the time that 
lhc tenant made the encraschments for his o»n benefit— per Marhby J. 
in Goorcxi Dos v Ishnar Chandra. 22 XT.R. 246; .Mufinrjbloo v. Orr. 
35 Mad. 6IS (622). But this \le» has been dissented from in later cases 
of the Calcutta High Court. Thus, in Keddyar Chand v. .Mec/an, lO Cil. 
820 (R22» Garth C. J obserats : “It TOili seen strange. U as a matter 
of lav. a tenant vere alloved without hit landlord's pcmi^ion. t 
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appropriate any land which adjoins his own tenure, and then when his- 
landlord complained ol the trespass and required him to give the land 
up, he were aliowed to lake advantage of his own wrong, and hs'ist 
upon retaining possession of it until the expiration of his lenare.” In 
Prolhad Tear v. Kcdar Nath. 25 Cal. 302, It has been held that U a 
tenant encroaches upon the adjoining lands of his landlord, the iaodlord 
may if he chooses treat him as a tenant In respect of the land encroached 
upon, but the tenant has no right to compel the ianilord against his will 
to accept htm as a tenant In respect of that land. In another case 
Mookerjee J. observes : “An encroachment made by a tenant upon the 
adjoining waste land of his landlord, is pnma facte made by hint 
his character as a tenant, but it « open to the landlord to repisdistc the 
relation, to treat him as a trespasser and to evict him as such; on the 
other hand, it is open to the tenant to indicare at the time he encfoachcs^ 
that he intends to hold the encroached lands for his own exclusive benefit, 
and not to hold them as he held the lands to which they are adlactnt; 
m this event the landlord, though willing to treat him as a tenant, may 
be driven, by an assertion of a hostile title, to a suit to ejecc him ® 
frespasser~-?sA«n v. Ram Ranfan, 2 C.L.J. 125 

It has been held in some cases that the tenant’s possession of the 
encroached lands can only commence to be adverse when a title adverse 
to the landlord Is asserted or when the landlord becomes aware of the 
encroachment ; in other words, the tenant Is bound to prove that he set 
up a right of tenancy to the encroached lands to the knowledge of his 
landiord—/sha/j v. Ramran/an. 2 C.L.J. 125; Wall Ahmed v. Tota Nea, 
31 Cal. 397 (403) ; Krishna Gobinda v. Banka Bekari. I3 C.W.N. 698, 
4 l.C. 526. But the Madras High Court holds that this rule is stated In 
too broad terms, that the ordinary rule of law Is that possession held by 
a person in his own right is adverse to the true owner, whether the owner 
is aware of such possession being taken or not, and that a tenant is not 
bound to prove that his encroachment was known to the landlord 
Muthurakkoo v. Orr, 3? Mad. 618 (622). At any rate, where the tenants 
were cultivating the encroached lands for a considerable length of time 
le.g., 30 years), the landlord’s knowledge of the encroachment wii! be 
presumed— /hid. 

598. Discontinuance of possession .—Disconlinaance refers 
to a case where the person in possession goes out and is succeeded m 
possession by another—Broiendra v. Sarofini. 20 C.Vy.N. 431. 31 
242, 22 C.LJ. 283; Sheikh Sohnw v. Hatiman. 1 C.W.N 277; Chara 
Chandra v. Nahush Chandra. 50 Cal. 49 (63). A.I.R. 1923 Cal. 1, 14 
. l.C. 630. “The difference between dispossession and discontinuance of 
possession may be expressed in this way — the one is where a person 
comes in and drives out the others from possession ; the other case is 
where the person in possession goes out and is followed into possession 

by other persons” per Fry J, in Rams v Buxton, (1880) 14 Ch. D 

537 (539). “The word ‘discontinuance’ means an abandonment of posses* 
sion followed by the actual possession of anoffter person. This I th'*’'*- 
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Ths mere fact that a mine has not been worked by the owner does 
not amount to discontinuance of possession— flcnfjf Coat Co. Ltd- v. 
Monoranian. 22 C W.N 441, 44 I.C. 297. 

A person by merely living outside the village cannot be said to have 
abandoned the site in the village In which he once had his residential 
bouse which has fallen doun and has not been re-built for many years. 
Possession in case of such vacant site Is presumed to go with title, and 
its mere use by a neighbour for the purpose of tethering his cattle 
thereon cannot be regarded as adverse possession— Das v. 
Narstngh Das. 101 P L R 1916. 36 I.C. 

The owner of a property who had accorded permissive occupation of 
the same to a person on the ground of charity or relationship cannot be 
said to have discontinued possession of the property, within the meaning 
of this Article, because under such circumstances the possession of the 
occupier is the possession of the owner — Covini hell v. Debeniranalh, 
6 Cal 311 (315); where therefore the owner seeks to recover tbe 
premises so occupied, the suit docs not fall under this Article but under 
Article 144, and limitatiort runs from the time when ihe occupation of the 
tenant became adierse to the owner — Oobind hall v. Dbendrenath, 6 Cal. 
311, 314 (reversing on appeal Govind v Dabendronolh. 5 Cal. 679}. 
Where the plaintiff’s husband conveyed to her a house In I89S in satis- 
faction of her dower, but continued to reside in the house as before 
till his death m 191 1, whereupon the defendant (the son of the plaintiff's 
husband by another wife) took forcible possession of the house, and then 
the plaintiff sued to recover possession, held that, having regard to fh* 
relationship, the possession of the plaintiff's husband from 1698 to 1911 
was only permissive occupation and did not amount to dispossession or 
discontinuance of possession of the plaintiff, and that consequently the 
plaintiff must be deemed to have held possession up to ign— /hraftitn v. 
isa Rasiif, 41 Bom 5 (i2) 

Where or default of payment of Government revenue by a co-sharer, 
possession of his share was made over to another by Government on a 
farming lease, which expired in 1871, but on the expiry of the lease the 
lessee stiU retained possession for over twelve years, and the origins' 
owner or his representative made no cfafm during the period, held that 
there was a discontinuance of possession by the original owner from ib7l 
within (he meaning of this Article— fllurffio v. Surian, 28 All. 281 (283). 

599. Attachment by Magistrate :~An attachment by the 
Magistrate under sec. 146 Crimmal Procedure Code, does not amount to 
dispossession of the true owner from the property attached, nor does it 
amount to a discontinuance of possession by the owner. Although the actual 
or physical possession is with the Magistrate, it is merely a custody or 
detention on behalf of ’the true owner pending the decision of the Couf' 
of competent jurisdiction. The legal possession will, during the attach- 
ment, be with the true owner. Consequently, a suit for declaration of 
title to the property attached is not n suit for possession under Article 142 
or J44 but falls under Article 120 — Raiah of Venkalagiri v. Isakapallh 



But il tlicf ittichmcfi. the full the dcfcrijm in fc'tcj* 

»ion fi! the cotsrtc there i« BCtual di»fo»«e»«!«t of the 

rliintiff »nd a ami b) the rliintifl anlnti the Jefeniani *cm!i be 
povernei by ihu Article— .Viwrjfi v AdtbcJdt |(i C.Vt’.N. 1073, 10 

1C cx 

But in the case c\ an ittachmem under »ec. MS Cr. P. Code, the 
p>ossc$8ion of the Macistrate durmc aiiaehmcm ahrutd enure (cr the 
benefit of the rariy aiho maj be declared b> the Maslstraie under sec. 
MS M) to be the fefson m ro*se$«ien at the dale of the proccedinRs; 
such ^ "’sy be declared by the Ctvil 

Court to be the true o»ner of the property In dispute. The attachment 
under see MS is different from an attachment under see. >I4G. Cr. P. 
Code--4binji/i Chendn v Tarim. 30 C U’ N Ml. 65 I C. 117, A I R. 
1920 Cal 782 

U'hen property, uhich is In dispute between two parties, Is attached 
and taken possession of by the Collector for the protection of the Govern* 
ment revenue, It is his duty, after crcdiiinR the Government revenue and 
paymR the collection expenses, to pay over the surplus of the rents 
collected to the real owner. And so long as the Collector retains posses- 
sion, his possession must be held to be on behalf of, and not adverse to, 
the real owner. Nor does the Collector’s possession become ' one on 
behalf of the defendant, simply because he afterwards delivers possession 
10 the defendant In consequence of a decree— Koron Singfi v. BaVar Ah 
Khan, 5 All. 1 (6) (P.C ) 

Possession of Receiver : — The possession of a Receiver appointed 
by the Civil Court stands on the same footing as the possession of a 
during la 8Jtaeh.meM undtc see. MO O P. Code. Whetv 
disputes arise between claimants as to possession of immoveable property, 
and the property is placed In the hands of a Receiver by the Court 
pending the determination of the question of title, the Court takes 
possession through Its Receiver on behalf of the party who may ultimately 
establish his title, and from the moment the title Is established, posses- 
sion must be deemed to have been the possession of the Jaw/uJ owner 
whose title has been established.- While the Court (through Its Receiver) 
holds possession for the benefit of die rightful owner, the previous 
possession on the part of the wrongdoer cannot, by any legal fiction, 1 
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decmeJ to continue so as to be towards rtff uitimate acquisition 

of tiile against the true owner. The possession of the Receiver on the 
attachment hj' the Magistrate does not amount to dispossession of the 
owner or w discontinuance of his possession— Btsftciftncr v. Chand' 
rcshsiar. 7 Pat 319. A l.R. 1938 Pat. 360 (262, 263), 103 I C. S9. 
following Sarat Chandra v Bibhabati. 34 C.L.J. 302, A.I.R. 1931 Cal. 
584, 66 I.C 433. 

600. Burden of proof — In a case falling under this Article, 
the plaintiff must at the outset show that he had been in passessiot 
w'ithin twelve jcars before suit, and cannot rest merely on a proof of 
title; twhile in cases fallme under Aft. 144, the plaintiff may rest cen- 
tent with proof of title only, and the burden lies on the defendants to 
show that they have had a possession inconsistent with the tiiie of the 
plaintiff more than twelve ^ears before suit)— fait v. Baba’it. 14 Bom. 
45S <461), /brahim v. ha Rasul. 41 Bom. 5 (M); -'fero Desjt v. Rar.3 
Chandra. 6 Bom 503, Monomohan v. fiiothura Mohan, 7 Cal 255; 
UdU Xarain v Golab Chandra. 37 Cal. 231 (P.C.); Mohina Chunder 

V vMohrsh Chander. 16 Cal 473 (P.C), Copaal v. XHmoney, JO Cil. 
374. Koshinath v Shndhar, 16 Bom. 343. Kuppusnami v. Choekolinga. 
49 MLJ. 788. A.I R. 1926 Mad 181. 91 I.C. 454; Innaslmvtha v. 
Upakarath. 23 Mad 10 (PC); Ramayya v. Kotamma. 45 Mad. 370 (374); 
lafar AH v Mashaq. 14 All. 193, Ha/i Khan v. Baldeo. 24 AH. 90 (93); 
A'omif Prasad v. Bharat, 23 A L.J. 874 , 3firra Shamsher v. Kunibeheri, 
12 C «'.N. i73. .4sghaf Re:a v Alefttfi. 20 Cal. 560 (P.C.) ; Afaftomei/ 

V, Khafa Abdul 9 Cal 744. 750 (F B ) . Rani Remanta Kumeri 
Jagadiadra, (0 C.W.N. 630 (PC.). AfWnapore Zamtndarf Co. v. Panday. 
2 PL J 500. 41 I C. 114; Dborani Kanta v. Oabar All. 17 C.T.N. 3S9 
(P.C ). 18 I C. 17; Rakkal Chandra v Durgadas. 26 C.V.N. 724, A ) R- 
1922 Cal. S57. Afaiftar Hasain v. Bekari. 28 AH. 760; Malhia Cheiiy 

V Secna. 56 I C. 951. 12 Bur. L.T 234; Inder Lai v. Ram Surat. 5 
PL I 724 028) t Shh-a Prasad v. Rira Singh. 6 P.LJ. 478 (491, 525) 
<F B ) U'here there is no evidence or oo evidence of any value, c® 
behalf of the plaintiff as to his possession at any time during 12 
before suit, the plaintiff's case will fail; and in such a case, it is immatenal 
that the defendant's evidence is weak or if be offers no evidence — 
Prasad v. Kira Singh, 6 P.LJ. 478 (525). AIR. 1921 Pat. 237. 62 
I.C. 1. 

But the plaintiff need not prove octaal user; for in fact possession 
is not necessarily the same thing as actual user; and if the land is o 
such a nature as to render It i^t (or ectual en/oyment in the usuaj 
modes (as for instance where the land was a narrow slip of unendo®^ 
land adjoining a public lane and unsuitable for agriculture) it may be 
presumed that the possession ol the piaiatUf continued until the contrary 
is proved— /ndcr Lai v. Ram Sarat. S P.L.J. 724, 58 I C. 773 The 
nature of the possession to be looked for, and the evidence of Hs 
tinuanee, must depend upon the chararter and condition of the lan^i n 
dispute. If the land is either permanently or temporarily incapable o 
actual enjoyment In any of Cbc customary modes (residence or fillas® 
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Ttoc’r* »* 'f' ca»< ft hn4 covered •iih Mnd hjr inuniitlon 

pr junric lind. it «r*uld be urrt»«onjMc in lork for the larrtc evidence 
of »» In the c*«e of i liostc rr cul'lvated Held All that can 

he required ii that the flaintif! ahould ttio* each »f!f cf omnerahip it 
ire natural under the exi»t'nc cmditim of the land, ind in lach case, 
sahefl he has done thi« hi« fo»«c»«ion it ffcsuncd to continue it lent 
It the fate of the land rena r.t unchanted, unlc«t he It ihc«rn to have 
tven <!i«pos*<«‘cd 'fa'-onrd Ah t A'ft>/j ^Ihiof Connj'. 0 Cal. 74'1 
(7511 (FB) TfsJlur Stnth \ tihnccrci. 21 Cal. 25 (2S. »); RAbal 
Chsnira \ DortaiJa 26 C T N 724. A 1 R 1922 CUl. 557. C7 I.C. 
C7.4. Copal Chandra \ Monmohini. 3t C Vf N 800. 105 I.C. 3C9. 
AIR IP2S (^1 llfi Ah Balth v R$r Riiram Kishore. 33 C.TT.N. 
net (1tG2i 

In ca«e of «asie land, lank land or funete land, situate within the 
tcmindan of the rlainiiff. prima facie evidence of his possession within 
12 )cars anterior to the date cf the suit must be Riven, but In determln- 
inc this question, evidence of phisicat acts of enloymeni and uvr 
IndicatinR possession 1$ not nece$sary--5heo Narain v. Badat, 8 O.C. 177, 

So also, It Is sufficient if the pDlntlff an prove that he was In eon* 
strueiive possession of the property within twelve years before suit, by 
virtue of hts title thereto If It Is proved that he had title to the land, 
It 1$ not necessary for him to exercise overt sets of ownership— Bar/or 
V SWfi JVaffi. I Luck. 441. A I.R 1027 Oudh, 141, 08 I.C. 704. 

Proof of symbolical possession would be sufficient In a use where 
such possession amounts to actual possession In the eye of law. Thus, 
In the case of a bare sue, symbcliul possession obtained by the plaintifT 
is equivalent to actual possession TTiercfore, where the plaintiff pur- 
chased a land, which was a bare site, in a Court-sale in July 1002, and 
obtained symbolical possession through Court in October 1904, and he 
alleges that he was ousted therefrom in 1914 and he brought the present 
suit for possession in March 1916, it was held that the symboliul posses- 
sion was equivalent to actual possession of the plaintiff, and the defendant 
could defeat his claim only by showing an adverse possession for more 
than twelve years— Aaman v. Umra. 76 P.R. 1918, 47 I.C. 441. See 
also Note 621B under Art. 144. 

In a case falling under Art. 142. the defendant will not have to prove 
that his possession was adverse; the word ‘adverse’ does not occur in 
Article 142; the question under this Article Is whether the plaintiff while 
In possession has been dispossessed or has discontinued the possession 
more than 12 years before suit — Mohammad Amanulta v. Badan, 17 Cal. 
137 (143) (PC): Oursahai v. Chedi. 27 O.C. 130, 79 I.C. 964, 1 O W.N. 
38. No question of adverse possession arises for determination in a suit 
■under Art. 142. It is not for the defendant to raise and prove adverse 
possession in .order to show that the suit Is time-barred. The plaintiff 
has to prove possession and dispossession within a period of 12 years 
prior to suit — Sifa Ram v. Ram Sunder, 50 All. 813, AIR, 1928 All 
412 (413), 26 A.L.J. 573. 
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The plaintiff cannot, merely by proving possession at any period prior 
to 12 years before suit, shift the onus to the defendant— Afaftomri Aff 
V. K/tafa Abdul. 9 Cal. 744 (750) F,B. (dissenting from A'al/y Cburn v. 
Secretary of Stale, 6 Cal 725) , Maharaja Koouar Siag/i v. A'und Lai, 8 
MIA. 199 (220); Sarcsh Chandra v. Shiti Kantha. 51 Cal. C69, 2S 
CW.N 637. A.l.R. 1924 Cal. 835. Even the fact that the defendant 
admits that the land in dispute onoe belonged to the plaintiff at some 
time or other (not necessarily within 12 years prior to suit) does not shift 
the onus to the defendant of proving adverse possession— iWarffar Husain 
V. Behan Singh. 28 Ail 760 (762). Vhere In s suit for possession, all 
that is proved is th.it the plaimiB was at one time the owner, but that for 
the last 15 or 20 years the defendants have been In possession, and the 
plaintiff claims that they obtained possession from him, the suit falls 
under Article 142, and if the pbintiff fails to prove the permissive nature 
of the defendants’ occupation, the burden would lie on the plaintiff tis 
show that he had been in possession within 12 years before suit. If he 
had proved the permissive occupation of the defendants, then the burden 
would have been shifted to the defendants of proving that they had 
acquired title by 12 years adverse possession —Alaung Gyl v. Maung On, 

7 Rang 85, 117 I C 591, AIR IP29 Rang 153 (154. 155). 

In a suit falling under Article M2, the plaintiff has to prove posse^ 
slon and dispossession within 12 years, if he proves his possession 10 
years ago, and that he is not in possession at the time of suit and that 
the defendant is, then it follows that the defendant has dispossessed him 
at some time known or unknown within 10 years. The suit is therefore 
not barred. It is not necessary for the plaintiff to prove the actual da^ 
of dispossession— Daim v Khanu, 8 Lah 655, A.l.R 1923 Uh 93, ^ 
P.L.R. 77 If the plaintiff can prove that he was in possession within 
12 years before suit, the burden lies on the defendants of proving 6 
present title to the land in themselves, before they can succeed— Sadsms 
V Kesho. 102 P.R. 1879. 

Where in a suit for cfcctment, the record of rights raises a presump- 
tion m the plaintiff’s favour, the onus is shifted to the defendant 
establish affirmatively that the plaintiff has been out of possession for 
more than 12 years— 5hetS:ft Barkat v. Rasant. 21 C.W.N. I7S. 39 i C- 
356. 

In a suit for possession of certain land as having acreted to plaintiff s 
village by alluvion, it lies on the plaintiff to prove both title and posses- 
sion within 12 years If the plaintiff's title is proved, he may succeed 
either by proving that the land lo suit had accreted by alluvion wifhm 
the limitation period ; or the plaintiff may prove that although the IsjJ^ 
had accreted more than 12 years before suit, it had remained within the 
limitation period water or {angle land, in respect of which the presum^ 
tion would arise that possession followed title — HabtbuHa v. La!(a ' 

34 All. 612 (614). 

Where a vendee of immoveable property sues for possession, hls^ 
vendor not having been in possession at the time of sale, it Hes upotr 
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the pUlniif! to »he« ihit hU Txflirr «f« in jviitcnio»\ n ic fcriod 
»lihln r*clw >cin pfiof to the date of the *alc— Dfha t. KoStsci, 28 
All. A19 (4‘Vi); Kcifi/n^h y. IG 54.X [MO. But »c€ 

thc'c ca*c» commented on In Note S“4 under Aniclc IW 

The quantum cJ e\jienrc of f<o<'M«»oo ufurh il *1IJ he nccf*<ar>' for 
the rliintifj to adduce «i11 derend on the cifcumtunee* of each ca«<. 
In aomc InManeei, xxfj' illtht exIJcnce may he lufflcleni to ihilt the 
burden of proof on the defendant. Thua. In dcahni; tmh the question of 
jnssession as between brothera and sisters in nsiisc families, recard 
must be had to the conditions of life under «hlch such families live and 
to the fact that in such families the manacemeni of the rroperty of the 
lamnly Is, by reason of the seclusion of the female members, ordinarily 
left In the hands of the male members In the case of such families, 
slicht evidence of enjoyment of income arlsinc from the I'rofcriy is 
soflicient ynma facie yrool of pyisscssion— /njyef Hmen v ,IIi Husen. 
20 All 182 1185). 

601. Pretumpllon -rossession /ofiour title '—“If there arc 
tvo persons In a 8eld each assertme that the field is his and each doing 
some act in the assenton of the right to possession, and if the question 
Is which of these two is in actual possession. I answer, the person who 
has the title is in actual possession, and the other person >s a trespasser" 
—per Lord Selbome in Lows v. Tetford, (1876) 1 AC 415. in a case 
falling under Article 142, the plaintiff will have to prove not only that he 
had a Utle to the land, but that he was m fossession within 12 years 
before the suit "VS'hefe In an etectment suit the plaintiff alleged dis- 
possession by defendant eleven years before suit, the onus of proving 
plaintiff's possession prior to his dispossession lies upon him (plaintii!), 
and in this question of evidence, the initial fact of the plaintiff’s title 
comes to his aid with greater or less force according to the circumstances 
established In evidence " — Rani H^manla Human v Jagadindra, 10 
C W N. 630 (P C ). 8 Bom L R 400. 16 M L J 272, 3 A L J 363 It 
is not suRlcient to enable the olaintiB to succeed in the suit merely to 
prove that at some date antecedent to a period of 12 years prior to the 
institution of the suit he had acquired some paper title to the land , he 
must also prove that he was in possession withm 12 years prior to the 
suit This possession will be presumed from title under certain circums. 
lances Thus, where the evidence of possession on behalf of the plamtiR 
and on behalf of the defendant as to the former’s possession withm 12 
years before suit, is strong and evenly balanced, the presumption that 
possession goes with title will prevail — Raja Shiva v Hira Singh, 6 P L J. 
478 (525) (F.B ) 62 J C 1 , f?Bn;c<rf Ram v Goburdhan, 20 W.R 25 
(P.C); Fakir v. Afunsftt Ramcharail, 35 I.C. 554, 1 P.LJ. 146 (148); 
Dhurm Singh v Hur persad, 12 Cal. 38 (40) . Nawab Bahadur v. Govt 
Nath. 13 C L.J 625, 6 l.C. 392 (307), Tfiafcur Singh v Bhogerai, Zl ( 

25 (27) ; Kasturi v. Raikumar, 8 C W N 876 The law presumes t 
possession follows title and does not favour forcible entry into possess 
by trespassers — Takaram v. Tukaram. A.I.R 1927 Nag. 37, 97 I C. 10 

L. 39 
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But if it is found that the evidence produced by both the plainliff and 
the defendant as to possession is un«orthy of credit, the plaintiff's suit 
must fail, in as much as the presumption which arises upon proof of 
title cannot be called in aid to give weight to evidence unworthy of credit 
any more than if no evidence at all had been given— Shiva Prasid 
V. Hira Singh 6 P L.J. 478 (49I> (F.B.). 62 I.C. 1, (overruling Bhilhad 
Bhunian v. Upcndra Nath. 4 P L.J, 463) ; Fakira v. flfunsfii Ramcharan. 

1 P L.J. 146 (148), 35 l.C 554, Thakur Singh v. Bhogerai. 27 Cal 25 
(27): Lafa Singh v. Lattf Howin. 21 C.L.J, 480, 28 l.C. 477; Kasfan 
Singh V. Raikumar. 8 C U'.N. 876. If the plaintiB's title is established 
to a land which emerged in 1905 after diluvion, and It is found that he 
•was not dispossessed before 1908, he must be deemed to have been in 
possession from 1905 up to 1908 and thereafter till he was actually dis- 
possessed, and a suit brought in 1917 was not barred— S'af/jA Chandra 
V Birendra. 33 C.W.N 1016 (1023) (P.C.), 56 l.A. 305, A.I R- 1929 
P.C. 225, 118 I C. 259 

Where the land is of such character (e.g., vacant site, waste or 
Jungle land or land under water) that proof of any act of possession m 
the usual modes is substantially Impracticable, it will be presumed that , 
possession follows title and plaintiB may therefore give proof of wl* 
only , and the onus will be shifted upon the defendant to prove that he 
acquired the ownership by adverse possession — Shiva Prasad e. 
Hira Singh. 6 P.L.J. 478 (525) (F.B ), 62 l.C 1 ; Chandra t 

Durgadas, 26 C.W.N. 724, AIR. 1922 Cal. 557; Srinivasaehanar t. 
Raghava, 46 M.L.J. 560. A I.R 1924 Mad. 676, 79 l.C. 101 1; Makammai 
Saheb v Tilokchand. 46 Bom 920 (924). A.T.R. 1922 Bom. 243. 66 I C. 
764, 24 Bom. L.R 373; Mtdnapore Zamindari Co. v. Ptmday, 2 PLJ* 
506 (509). 41 I C. 114, Mahomed AU v. Khaia Abdul Gunny. 9 Cal. 744 
(751) (F B.) , Ganapati v. Raghunalh. 33 Bom. 712 (717); Habibulia 
Lalta Prasad. 34 All 612 (614), Syed Sadik Husain v. Etizad. 13 OLJ 
798, 101 l.C. 714, A. I.R. 1927 Oudh 209; Sheo Narain v. Badal, 8 O.C. 
177 If the property in dispute has, up to a short time before suit, remained 
waste and unoccupied, it is not necessary for the plaintiff to prove acB 
of possession within 12 years of suit; he has only to prove prima 
title not extinguished by limitation ; and the possession will be presumed 
to follow title The onus will be shifted on to the defendant to prove 
when his possession became adverse— Romaan Ah v. Basharat Ah. 

P.R. 1901 , Muhammad Yar v. Ghulam. 49 P.R. 1884; Narain Devi v 
fliffj, 204 P.L.R. 1914, 25 1 C. 82. Where the plaintiff purchased a shop 
and two open sites adjacent to it, and sued to recover possession of 
open sites alleging that he had been unlawfully dispossessed by the 
defendants, and the plaintiff’s tiUe to the open sites was proved, held 
that in view of the position of the opm sites with reference to the shop 
(of which the plaintiff was in possession) the presumption was ths| 
possession of the open sites followed title, even though the evidence of 
possession in regard to the tqien sites was equally unworthy of credit 
on both sides— Alafiflmmoif Saftab v. Tilokchand, 46 Bom. 920 ( 925). 24 
Bon L R. 373, A.I R. 1922 Bom 243, 66 l.C. 764 
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There lind It uncnclo«<d. tcti cl omiKnh!(« In one /“Jr! rnay be 
rremmed to be aeit of o»ner*hlp owr the nftolf*. nnlcs* there ere 
cireutr.'tjnecs rcbuttirc ihu rrefumytlon It it not necct^ary ihjt a perwn 
vhpuU u«e any definite portion of an uneneloted land In ttscnlon of his 
o»-nerth!p— rithjWJi v. Stcret^ry of SUte. 26 Bom 410 (417). 

There the Und In dispute is uninhabited or uncultivated, and no acts 
of ounership or possession by any person hate been exercised over ft, it 
Is often necessar)' tor the purpose of dccidmc (he question of limitation 
to rely upon tlitht evidence of possession and sometimes possession of 
the adioining Und. coupled »ith evidence of ittfe, such as grants or 
leases, and the Couns are lustified in presuming under such circums- 
tances that the party mho has the t«le has also the possession— Alohima 
Chuftder V Hurro Lcl, 3 Cal 763 (769. 770) 

In respect of lungle or hilty land, possession must be presumed to 
be with the person having title This presumption, houever, would cease 
to be operative after the Und is cleared of {ungle and brought under 
cultivation — /Ifirra SJiomsher v. ^fons/ii Kon; Dchan, 12 C.T.N. 273. 

DUuviated lands : — There lands are by natural causes placed 
wholly out of the reach of their owner, as m the case of rfi’funon by a 
river, If the pUlntiff (who is the true owner) shews his possession down 
to the time of the dlluvion. his possession is presumed to continue as 
long as the lands continue to be submerged— AUihor v Bihdri. 28 All. 
760 (762) , Mahomed Ali v. Khaia Abdul Gunny. 0 Cal 744 (751) (F B.) , 
Gungd V. Ashutosh, 23 Cal 863 (866). Kally Charan v Secretary of 
State. 6 Cal 725, Afono Afohen v. Afofhorj Alohan 7 Cal 225, Sosanfa 
Kumar v Secretary of Slate. 44 Cal 858 (P C ) Mere submergence 
of the land would not put an end to the possession of the owner— pam- 
pafi V. Ramani. 34 C W.N. 772 (773) (P C ) Therefore, in a suit for 
possession of alluvial lands which were alluviated more than 12 years 
before suit and were taken possession of by the defendant after reforma- 
tion, if the plaintiff can prove possession till diluviation, the burden of 
proving reformation more than 12 years before suit and adverse posses- 
sion during that period Is shifted to the defendant — Alono Afohan v. 
Mothura Mohan. 7 Cal 225; Radha Cobinda v Inghs. 7 C.L.R. 364 
(P.C); Cunga Kumar v. Asutosh. 23 Cal. 863 (866). If the reforma- 
tion had taken place more than 12 years before suit, the plaintiffs are 
required to prove that they were in possession within 12 years of the 
date of the suit— BiVcndra v. Safw Cftondni. 44 C.L.J. 121, A.l R. 1926 
Cal. 1166, 97 I.C. 1003. 

There the plaintiff had an undoubted title to a certain land, but the 
defendant had no such title and could prove adverse possession for only 
10 years before suit, ffic land being under water during the first two 
years of the 12 years immediately preceding the suit, and no act of 
possession being proved by cither party during the two years of the sub- 
mersion of the land, held that there would be a presumption that posses- 
sion followed title and that plaintiff’s possession continued over the two 
years In question, i.e., the possession continued to a time within 12 years 
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KiOT to the suit, which was therefore not barred— v. Govind, 19 
Cal 660 (674) (P.C.). If the plaintiff proves that after the land became 
submerged he exercised acts of ownership, as by letting out the /jiAar 
fishing to .tenants, held that this was a very strong evidence 
that the land covered by water over which the right of fishing ws 
enjoyed belonged to the plaintiff. • Evidence of the ownership and enjoy* 
Went of the jalkar, in a small piece of w-ater as in this case (and not in 
a case of a jalkar in a deep and navigable river) is evidence of tide to 
the land covered by the water. In this case the plaintiff has proved lus 
ownership by letting out the /alio' to tenants, and this was prima jaett 
evidence of possession also— AfoAiny Mahan v. Krishna Kishorc. 9 Csl 
802 IBM, 807). If it w^s proved that the plaintiff exercised acts cf 
ownership over the land whetr covered by water, and that fthen the bnd 
became dry it remained waste and did not become fit for cultivation uflli! 
within six or seven years before suit, held that the Court might anJ 
ought to presume that the plajoti/f’sjiosscssion continued alter the land 
became dry. until fhc^^onirary was sho^n— Aloh/nj Mohan v. Knshso 
Kishorc. 9 Cal. 802 (807) \Phcre a soil is brought by the lyivner for 
recovery ol possession of lands dlhivlated and reformed in sifu, more 
than 12 years after the alleged reionnaiion, li lies on the pbmiiff w 
show that his possession continued After reformation to a period wi/fiin 
12 years before the mstitutton of the suit U he has not admittedly ha^ 
any actual possession since the lands became -submerged, the piamtifl. 
in order to prove possession may rely on the presumption that possession 
of the iawful owner continuer as Jong as the land is incapable of aewsi 
possession . but if he relies Upon this presumption, he must prove that 
the land was incapable of actual possession jwiihin 12 years before suit 
'■ SJ Cal. CC9. 28 C.W.N. 637, 73 I.C 

679, A I.R. 1024 Cal. 855 


If a trespasser takes possession of the land, and before he has acquir- 
ed a title under the statute the land becomes submerged under water, the 
trespasser s possession does not continue during the period the land is 
under water The dispossession by vjs motor (viz., by flood) has the same 
effect as voluntary abandonment, so that the trespasser will be deemed to 
have abandoned possession, and the rightful owner, on the abando/irnem.. 
s in the sjrn^B position in all respects as he was before the intrusion 
ook place The true owner’s possession remains and continues donn? 
the period ol submergence and thereafter, and time runs against him only 
when another person on the rc-appearance and reformation of the 

possession— Sccrc/oD- oj Stale v. Krishnomoni. 29 Cal 51P 
(535) (P.C >, (overruling the opinion of Garth C j on this priht m 
Kaify Charan v. Secretary of state. 6 Cal. 725) • Basanta Kunfar v. 
Secretary of Stale. 44 Cal. 858 (872) (P.C.). This is in accordance with 
the rule laid down by Lord Macnaghten in 44gcncy Co. v. 5Aor/,*|189S] 
L.R. 13 A.C. 793; "If a person eaters upon the land of another 
holds possession for a time, and then without having acquired a i>’« 
under the statute, abandons possession, the rightful owner, on the aban- 
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donnenf, is In ihc same r<isliion In til retrccis is he wis before the 
intrusion took r^acc.” 

Therefore, sihcrc s land bclonslnc to the rlalntilT became submerj:ed 
under «ater i{:ain and tcaln, and «as held by the defendant durinR the 
I^riods ol its Ttarfcarantt. held that doting the time the land was tinder 
Riater, it must be deemed to have been in the possession of the plaintiff 
(the richlfut o«ner) During the months the land «as not under «ater, 
the defendant was actuall/ in occupation of It, but as soon as It was 
acam submerped, the plaintiff's possession »as revived Consequently 
there was every )ear a break in the continuity of the defendant’s posses- 
sion, uhich enured for the beneftt of the plaintiff, and which prevented 
the defendant acqulnnc title by adverse possession— Ram A’jm v. Deoki 
Muir. 20 A-L J. 7M, A 1 R. 1923 All 75. 6!) I C DI2 

602. Commencement of ItmUation :~ln case of disposses- 
sion, limitation runs from the date of dispossession , If the plaintiff 
subsequently obtains possession under a decree obtained In the first 
Court and is again dispossessed by the decree being reserved on appeal, 
he does not get a fresh starting point troni the dale of dispossession upon 
reversal of the decree; the original dispossession In this case Is the 
starting point of limitation— 'Ndrj>enen v Kinnamma. 28 Mad. 338 (342). 
But In some Calcutta cases It has been held that if the rightful owner 
is dispossessed but succeeds In ousting the trespasser without recourse 
to law and continues in possession, and is subsequently dispossessed by 
the defendant under a decree obtained by the latter under section 9 
of the Specific Relief Act, the period of limitation for a suit by the 
rightful owner to recover possession will run from the date of dispossession 
under the decree and not from the date of the original dispossession — 
Profap Chandra v Durga Charan. 9 C W N 1061 , Mamtataddin v 
Barkatalfa, 2 C.L J I , Watiraddm v. Oeoki. 6 C L J 472 , Jonah AU v. 
5urya Kanta, 33 Cal 821 Similarly, the plaintiff was ousted from 
his lands by the defendants in 1905, and brought a suit under sec 9 
of the Specific Relief Act which was decreed in 1900, and In execution 
of that decree the plaintiff got possession in 1907. The defendants then 
applied for review of the judgment m the Specific Relief Act case and 
ultimately the plaintiff's suit was dismissed in 1908 After this date the 
defendants again look possession of the lands by dispossessing the plaintiff, 
and the present suit was instituted in 1919 for recovery of the lands. 
Held that time ran not from the dale of the plaintiff's original disposses- 
sion m 1905, but from the date of his subsequent dispossession in 1908. 
There can be no constructive possession of a wrong-doer during the 
time that he is actually not in possession, and the possession of the 
true owner, no matter how that possession is obtained, must be considered 
as rightful possession in law, and the period during which the true 
owner Is in possession will enure to his benefit and not to that of his 
trespasser. Consequently, where the plaintiff being the rightful owner Is 
kept out of possession for less than 12 years, and then succeeds In 
regaining possession (no matter whether in execution of a decree In 
a possessory suit or in any other way), and then after a time is again 
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dispossessed (no matter vhelher on reversal of the decree or in any 
other way) and thereafter institutes a suit for recovery of possession, 
he can base his suit treating the subsequent, dispossession as his cause 
of action under this Article , the period will not run from the date of 
the earlier dispossession— Cirish Chandra v. Baikantha, 81 I.C. 
A.I.R 1925 Cal. 270, 

603. Extinguishment of title : — 'X'hen the plaintiff sues 

for possession and alleges dispossession, but fails to shew that he has 
brought his suit within 12 years of such dispossession, there 's aa 
extinguishment of his title under section 28. Consequently, no declarat co 
of title in his favour can be made— SishumbAar v. S’adiar Chand, IS 
C.L.J 601, 22 I.C. 64 ( 65). ' 

604. Tacking of advene possession Both under Amdes 
142 and 144 the defendant may tack the period of his adverse possession 
to the period of such possession held by a previous adverse possessor 
(provided the periods are continuous). Under Article 144, the succeedms 
adverse possessor must be one who clams through the precedifl* 
possessors, and must not be an independent trespasser (see Note 623 
Article 144, under heading “Tacking of adverse possession'^); but thefe 
Is a diBerence of opinion among the High Courts (as well as among w* 
commentators) as to whether the same condition is required under 
present Article. The view of the Madras High Court is, that undw 
Article 142, adverse possession for over 12 years by several persons tn 
succession, even though they do not claim from one another, bars the 
true owner— /fnmayya v. Kotamma. AS Mad. 370 (375), 42 M.l-J 3*^ 
67 I.C 246, A.I.R. 1922 Mad. 59. This view finds its support from tM 
following observatioDS of Kay L J In Wtllis v. £flrf Honv. [ISWi 

2 Ch 545 : “It was suggested by the Counsel in reply that ■! * 

series of occupiers not cbiming under one another kept out the rea 
owner for 100 years, time would only run against him from the moraenf 
when the last of such occupiers entered into possession 1 ° 

opinion that this is not the law. A continuous adverse possession 1°’’ 
the statutory period, though by a succession of persons not 

under one another does, m my opiolon, bar the true owner." T"® 
same opinion has been expressed by Dart in his Vendors and Purchasers 
(7th Edo ) Vol I, page 474 : “In order that the title of the true ovrTier 
may be barred by the adverse possession of a trespasser, or a series o 
trespassers, the possession by them must be continuous and so long 9® 
It is continuous, it Is inimatenal whether they cbim through one another 
or independently/' A slmifar view has been taken in the English case 
of Doe V. Barnard, (1849) 13 Q.B 945. 18 L.J.Q.B. 306. In tius ms* 
the owner of a house was dispossessed and the dispossessor remaioc 
in possession till his death, for less than 12 years; thereupon his wide* 
who had been living with him in the same house took possession ^ 
remained in possession for less than, 12 years, but the aggregate perioa 
of possession of the husband and the widow was more than 12 ye^- 
U was held that the true owner was barred by the successive possession 
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of the huibsni snd «idov tor more than 12 >ear>. alihou{;h the «idov 
did net claim from or through her husband as heiress or legatee or oihcr- 
misc. So also. U. N. Mitra in his Lav of Limitation. 5th E^n . p. 1160 
cbscrs'cs : “The question of limitation under Article 142 docs not 
depend on continuous possession for 12 jears by the defendant, but on 
the fact that irore than 12 years hasc elapsed since the fljinlifJ was dis- 
possi'ssri or discontinued the possession The last of seseral successive 
but independent trespassers may. therefore, defeat the plaintiff's suit, 
althoush he himself has been in possession for only a few days before the 
su'i." This siev of Mr Mitra is based on the decision of U'l/lis v 
Eorl Hone (cued supra) On the other hand, Mr Rustomli is of opinion 
that no disfinehon should be made between Articles 142 and 144 and 
that the same rule is applicable to both articles “Even under Article 
142 possession of independent (though successive) trespassers cannot 
be tacked, in as much as immediately upon the cessation of possession 
by one trespasser, the nghitvil owner la (In point of law) restored to 
possession, and the entry of another trespasser is tantamount in lav to 
a Ircsh dispossession of the owner, and the latter has accordingly 12 
years under Article 142 reckoned from such constructive fresh dispes- 
session" — Rustomll's Limitation, 3r4 Edn . p. 646; and the learned 
author has supported his statement by the decision in Solimg v Broaghion. 
[1893] A.C 556. Mr. Starling ts also of the same opinion, because 
he observes that "the case of IVillis v. Howe is based upon the construc- 
tion of the English Limitation Act (3 it 4 Wm IV. C 27). and It is 
cot quite clear whether the Legislature in India intended to reproduce 
in Articles 142 and 144 the law existing m England The only question 
for the Courts In India to consider is wlwther one trespasser dispossessing 
another can be said to derive his right to sue or the liability to be sued 
from that trespasser (according to the definition of plamtll! and defendant)” 
— Starling, 5ih Edn , p 410 The Calcutta High Court is also of opinion 
that even under Article 142. one trespasser cannot add to his own 
possession the previous independent possession of another trespasser. 
When the possession passes from the first to the second trespasser there 
IS a constructive restoration, even H a momentary restoration, of the 
true owner’s title to possession,— /anofri Nath v. Baikuntha Nath, 36 
C L J. 140, AIR. 1922 Cal 176 The same view has been taken 
by the Rangoon High Court in Ma AJi v Hadjt Afflhomed, 1 Rang 176, 
75 1 C 31. A.l R 1923 Rang 261 

If the period of possession by successive trespassers is not continuous. 
the running of time in favour of the trespassers is stopped, as soon 
as there is an interval. As Dart observes. “If a period of time should 
elapse, however short, alter the abandonment of one trespasser who has 
not been in possession lor the full penod, and before the entry of 
another, the title of the true owner is as from the time of such abandon- 
ment, restored to him without any entry or aet done on his part, for the 
statute does not apply to a case of want of actual possession by the 
true owner, but only to cases where the owner is out of possession and 
another is in possession for the prescribed time” — Vendors and Par- 
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chaien, p. 474. See also the obsen’afion of Lord Maenaghten In Agency 
Co. V. Short, cited at p. 612 ante. 

605. Suils under this Article .—Where a non-occupancy 
raiyat has been dispossessed of his holding either by a trespasser or by 
the landlord otherwise than in execution of a decree, then if his tenancy 
has not yet been determined, he has a title in him vir. the title of s 
tenant, and a suit by the raiyat to recover possession by establishment 
of his title is not a suit under section 9 of the Specific 'Relief Act; 
consequently Article 3 cannot apply but either Article 120 or 142— ■ 
Tamizuddin v. Ashrab AH. 31 Cal. &47 (65!) F.B. (overruling Bhagabati 
V. Luton Mandal. 7 C.W.N. 218). A suit by a minor on attaining 
majority to set aside a mortgage by conditional sale made by a de facto 
guardian, and for possession, is governed by this Article, and not Art. 91, 
because the setting aside of the deed of conditional sale is subservient 
to the claim for possession, and the suit must be treated as one for the 
recovery of immoveable property— ftomaHsar v. Raghubar. 5 All 490 
(491). A suit to recover property by setting aside a void deed of transfer, 
which does not require to be set aside or cancelled, is governed by ibis 
Article, and not by Art 91— Bjn*« Bchart v. Krtsto Oobinda, 30 Cal 
433 (438). 

A suit by the landlord against the purchaser of a permanent tenure 
from a tenant, who has forfeited his tenancy by breach of a covenant la 
the lease ^whereby the landlord was entitled to re-enter in case the lessee 
transferred his interest by sale, gift or otherwise, Is governed by this 
Article and not by Art 1, Sch. Ill of the Bengal Tenancy Act, because 
the tenancy being forfeited, the purchaser in this case cannot be called 
a ‘tenant’ under sec. 155 of that Act but is merely a trespasser — Drearika 
V. Mathura, 21 C.W.N. 117, 34 I.C. 833 (837). Where a Municipahiy 
pulled down a structure erected by the plaintiff on his own ground, which 
the Municipality claimed as part of the public road, a suit by the plaintiff 
to recover possession of the ground is governed by this Article and 
not by Article 39 (which refers only to suits for damages /or trespass, 
and not to suits to recover possession from a trespasser) and must be 
brought within 12 years from the time the structure was pulled down 
—Jaharmal v Municipafify of Ahmednagar, 6 Bom 580 (582). Where 
the plaintiffs bring a suit to eject the defendants from a house on the 
ground that the latter have been holding the house as the tenants of ihe 
plaintiffs, and have denied the title of the plaintiffs as landlords. Bud 
it IS found that the defendants are not the tenants of the plaintiffs, 
held that the suit falls under Art. 142 and not under Art. 144— Gnr Sahai 
V. Chheddi. 27 O.C. 130, A.I.R. 1925 Oudh 42, 1 O W N. 38, 79 I C- 
964. A suit by a purchaser of immoveable property, alleging that the 
defendant has dispossessed the plaintiff's vendor, is governed by this 
Article — Kuppuswami v. Chockalinga. 49 M L J 788, AIR 1926 Mud. 
181, 19 I C. 454, Deba v. Rokiagt. 28 All. 479; Kaskinatk v Sridhar, 16 
Bom. 343. But Art 136 might have been applied. 
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This Anicle has no Sfrlicatlon to a case aherc Ihc plalniiff has been 
•'excluded from a Joint-family rroreny. An 127 (uhich la more specific) 
applies to the ca$e-l/neih v. fagaiis. 1 C.XT.N. M3 (54^) 

N3. — Like suit, when Twelve When the forfeiture is 
the plaintiff has be- years. incurred or the con- 
come entitled by dition is broken, 

reason of any for- 
feiture or breach of 
condition. 

606 . Scope : —This Article applies only to those cases where 
the landlord is entitled, according Id Ifie Urms of the tenancy, to take khas 
possession as soon as a breach ot condition occurs : that is, where it is 
expresily stipulated in the contract ol tenancy that if the tenant breaks 
any condition of the tenancy, the landlord will be entitled to eject him 
In other words, this Article applies only where the suit for possession 
Is based on a breach of contract If however there Is no express stipula- 
tion in the contract of tenancy for ejectment and khas possession in case 
any breach ol condition occurs, a suit by the landlord for ejectment of 
the tenant for breach of a condition is a suit based on tort and not on 
breach ol contract and this Article cannot apply, because It cannot be said 
that the landlord has become ‘entitled to possession b> reason of a 
breach of condition” within the meaning of this Article In fact, m 
such a case the landlord will not be primarily entitled to eject the tenant; 
his primary relief will be an injunction calling upon the tenant to make 
good the breach of condition and to pay damages to the landlord , and the 
landlord can pray by way of secondary relief only that if the tenant fails 
to comply with the injunction, the Court may award khas possession to 
him See Sharoop v /oggesn-ar. 26 Cal 564 (at p 568) where the law 
is, however, very briefly staled Thus, where the landlord is entitled to 
possession, not on breach of condition of the tenancy, but upon non- 
compliance by the defendant with the order ot the Court as to filling 
up a tank and making compensation, the suit is framed in tort, and not on 
breach of any contract , and Article 32, and not 143, applies— Sfiuroop 
V. Joggessur, (supra) 

A suit for possession on the ground of forfeiture does not fall under 
this Article where the rcfalionsftip of lanifforcf and tenant does not exist 
and has never existed between the parties— ilbinasfi v Narhan 57 Cal 
289, AIR 1930 Cal 165 (167), Bhatrab v Kadam, infra Thus, in 
1894 the plaintiff sued the defendant for arrears of rent, the defendant 
denied the relationship ol landlord and tenant, and the suit was even- 
tually dismissed in 1895 on the ground that the relationship had not been 
established A suit for recovery of possession wxis then brought after 12 
years. Held that Article 143 did not apply because the relationship of 
landlord and tenant did not exist between the plaintiff and the defendant 
that A'ticle 144 applied, and as the defendant had been in possession for 
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more than 12 >ears before suit, and as the circumstances of his possession 
made it manifest that it was adverse, the suit was barred — Bhairab Chandrj 
V. Kadam Bcwa, 18 C.L.J. 553, 22 I.C. 28 (30). 

This Article is not limited to suits brought against the persons who 
themselves incurred the forfeiture or committed a breach of the condition 
against alienation, but it also applies to suits against the persons who are 
in possession by reason of the alienation which has entitled the forfeiture 
The general scheme of Arts. 140*144 does not place any limitation as to 
parties, and these Articles apply to suits against any body uAo 
be in possession of the property — Ayyasnami v. Manavikrama. 58 M.t.J 
89. A I R. 1930 Mad. 430 (432), 124 I C. 273. Thus, this Article has 
been applied to a suit to recover possession (by reason of forfeiture) 
from the ahcnecs of the property — Zamorin v. Samu Notr, 38 M L-J- 
275, A. I R 1922 Mad. 29. 55 I.C. 380 So also, this Article was applied 
to a suit brought by a lessor to recover possession, in which the transferees 
from the lessee were made parties— .Mot/fuf v. Chandra. 24 C.W.N 1064, 
60 I.C. 312. 

607 , Forfeiture A permanent tenant forfeits his rights and 
his possession becomes adverse from the date he denies his landlords 
title (« £ , by making an alienation, and denying the landlord's lit'e as 
owner in the deed of alienation); and consequenily a suit for possession 
brought by the landlord 12 years after the date of denial (viz the date 
of the alienation) i$ barred by this Article — Locha Ram v. Jhindn-adda. <6 
PL.R. 1917, 36 I.C. 565 (567) But it is open to the landlord lo 
condone the first forfeiture and afterwards to bring a suit within 12 years 
Irom the time when another separate and distinct set occssioiiing forfeiture 
has occurred — Locha Ram v. Jhindtvadda, 141 P.L.R. 1916> 35 I C. 235 
In case of successive forfeitures, the fact that the landlord did not 
exercise his right of enforcing one forfeiture does not bar him from 
enforcing a subsequent forfeiture or raise any estoppel against him— 
Zamorin of Calicut v. Samit Nair. *38 M.L J. 275, 55 I.C 380 (382). 
But in 4 Ail. 493 (cited in Note 608 below) time was held to run from 
the first breach of condition and not from a subsequent breach 

Certain lands in Malabar were demised on anubhavam tenure, and 
some of them were alienated by the tenant. More than 12 years after 
alienation the landlord sued to eject the tenant on the ground that the 
defendant had alienated his right over the property contrary to the terms 
of his holding and had thereby forfeited the tenancy. Held that assuming 
that the rights under the demise were forfeited by the alienation, the 
suit was barred under this Article — Madavan v. Athi Nangiyar, I5 Alad 
123 (124). A Hindu widow entered into a solenamah with her deceased 
husband's cousin, which provided that she would remain In possession for 
life of a share of the family property, that she would have no power to 
alienate, and that after her death her share was to belong to the cousin 
The widow sold this share, and a suit was brought by the cousin’s heirs 
to recover the property more than 12 years after the sale, but Jess than 
12 years after the widow's death. It was held that the terms of the 
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prohibited only «n alienation in perpetuity, i e.. such an 
aliennion by the »idow as mould prevent the cousin's succecdinR after 
her death , ^t here the alienation mas made only for the mido»’'s lifetime 
and mss perfectly pood for her hfe-lime, and as there mas nothing in the 
m-ords used In the solcnamah attaching forfetturg to the alienation, Anicle 
143 did not apply (but Art 141) and the suit m-as not barred— Ci'tt 
Sahoirfl v. f?aj Ians. 8 Cal. 224 (229) (P.C). Vl'hcrc a nj/ib-uf-cri 
provided that If a resident left the villaftc to settle elscmhcre he m-ould 
not be entitled to cultivation and possession, and a hereditary occupancy 
tenant mem am ay from the village and settled In another place leaving 
his fields in charge of another person, hflJ that the abandonment by the 
tenant of his residence In the vilbgc and his settling elsem-here insohed 
a forfeiture of the tenure, and a suit by the proprietors of the village to 
resume possession of the land of the tenant must be brought mrithin 12 
jears from the time m/hen the forfeiture m-as incurred— D/iian Sing v. 
/Ifehan Sing. 180 P.R 1833. 

The starting point of limitation Is the torleiture Itself, end not m'hen 
the lessor comes to knom- of the forfeiture. There Is nothing In this 
Article about the knom'ledge of the lessor Ignorance mrould net prevent 
time running against the lessor— .lyyesndmi v. Manavikrama, 58 M L.J. 
89, Al-R- 1930 Mad 430 (433). 124 I C. 273. Zamonn oj Calicut v 
Samu Nair, 38 M.L.J. 275. A l.R 1922 Mad. 29, 55 I.C. 380 {3S5} , 
lacha Ram v. jhindwadia. 76 P.L.R 1917. 36 1 C, 565 (567) But In 
cases governed by the Transfer of Property Act, the lessor is not entitled 
to possession by reason of any forfeiture, unless he has given notice m 
writing to the lessee showing his intention to determine the lease , see 
sec. Ill (g). T- P. Act. Consequently time does not run until the lessor 
has gi%'en such notice. 

608. Breach of condition '—A lease provided that the 
lessee was to enioy the land from generation to generation for purpose of 
residence without any power of alienation, and that in the event of such 
alienation the lessor would be entitled to khas possession The lessee 
sold the land and the lessor sued to recover possession. Held that this 
Anicle applied, and time ran trom the date of aiianation and not from 
the date when the lessee surrendered possession to the transferee— AfofiJa/ 

V Chandra Kumar. 24 C.W.N. 1064, 60 1 C. 312 (314) 

' Where it was stipulated m a lease that the tenant should clear a 
defined area in a certain time, on failure of which he would be liable to 
ejectment, the cause of action for a suit for ejectment accrued when the 
defendant did not clear the area by the time specified — Tumeezooddeen 
V. Meer Surwar, 7 W R 209. Where a lease granted for the reclama- 
tion of certain Jungle lands provided that the lessee should hold the lands 
rent-free tor six years, and that in the 7th year he should cause the lands 
to be measured and settlement of rent made with respect to the reclaimed 
lands, and that on failure to do so the lessor would be entitled to posses- 
sion, a suit by the lessor to eject the lessee on breach of the above condi- 
tions was governed by this Article, and not by Art, 139— Coohi Sheikh 
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V Mathervson, 11 C.V.N. W! (662). Although a suit by the landlord 
to recover possession from a tenant on the ground of breach of condition 
may be barred, still if the tenant does not in the written statement deny 
his tenancy under the plaintiff, and does not deny his liability to pay 
rent to the plaintiff, the landlord’s suit to recover rent from the tenant 
IS not barred — Goohf v jlldfheirsoR, 11 C.W.N. 661 (663). 

If there are successive breaches, time runs from the date of the 
first breach. Unlike Art. 115, this Article does not provide for fresh 
causes of action by reason of successive breaches of condition. Thus, 
the purchasers of certain land agreed to pay the vendors certain fees 
annually in respect of such land, and funher agreed that in default of 
payment the vendors should be entitled to the proprietary possession of a 
certain quantity of such land. The purchasers never paid the fees, and 
more than 12 years after the first default, the \endors sued them for 
possession of the land they were entitled to. It was held that the suit 
was governed by this Anicle, and as more than 12 years had expired from 
the first breach of such agreement, it was barred by limitation— 

V. Guishan, 4 All 493 (496). Where a mortgagee is entitled to get the 
possession of land on the first Instalment of the mortgage-nioney rot 
being paid, a suit for possession of the land upon such non-payment 
falls under this Article and time runs from the date when that Instalmefl* 
ought to have been paid — Nathu v Knshna. 1876 P.J. 4 

Where the panics to a deed of exchange expressly covenanted that 
in the event of any dispute arising in the matter of eoioyment of the 
property exchanged, each should return to the other what is taken, and 
the plaintiff was dispossessed of the lands given by the defendants, a suit 
based on the covenant is governed by this Article and not by Art. 113 — 
Snnft’iisa v. Johnsa Rorvther, 42 Mad. 690 (691) 

A exchanged certain properties with B and obtained certain lands from 
B in exchange, and then C (a third party claiming a paramount title) 
brought a suit against A to recover the lands obtained by A in exchange 
from B, and got a decree. A then brought a suit agamst B to recover 
the lands got by B from A Held that the suit was governed by this 
Article, as the deprivation of the property constituted a breach of the 
statutory condition under sec 119 of the Transfer of Property Act, and 
time ran from the date of the final appellate decree in the suit brought 
by C against A — Rajagopalam v. Somasatidara, 30 Mad. 316 (318. 319). 

144. — ^For possessionTwelve When the possession of 

of immoveable pro- years. the defendant be- 

perty or any interest comes adverse to the 

therein not hereby plaintiff, 

otherxv’ise specially 
provided for. 

609. Scope • — This is a residuary Article relating to suits fot 
possession and is to be applied only when there is no other Article in the 
Schedule specialty providing for the case; and if a suit be otherwise 
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fpecially provided for, the deleRdam's pka of adverse possession, for 
*hatsoc«r Icncth of lime, Is perfectly Immaterial for the purpose of 
limitation— Srjhanmj v. Cfnrtaya. 25 Mad 507 (510); Mohammad 
Amanulli v. Bjcfjrt Sin/jh. 17 Cat. 137 (143) T.C ; A'annusjmi v Afutha- 
tami, 5 L VC’. 250, Saha Saida v. reriisiiiiffii, 44 Mad. 951, Bolftpof 
V, BiJhan 5in/:fi. 20 All. 155 (177). 

This Anicle refers to suits “for possession” of immoveable property , 
that is. it applies to cases «here the plaintiff is out of possession and 
seeks to recover possession But uhere the plaintiff is already in 
possession and asks for a declaration of his nght to possession, the suit 
does not fall under this Article but under Article i20~Legsc v. Rambaran, 
20 Al! 35 (F B ) . Raiani v Atoncram S3 1 C 969. 23 C W N 883 
Similarly. Art 144 does not apply *hcre the suit is not to obtain actual 
possession but is for a declaration that the pbintiff is entitled to posses- 
sion at some future date The proper Article is Art ]20~Knshnaice v 
Annaiee. 54 Bom. 4. 31 Bom L R 1240, A 1 R 1930 Bom 61 (63). 
124 I.C. 773 

610. Xrl. 142 and Art. 144 •— Article 142 is restricted to suhs 
which are in terms and substance based on plaintiff's prior possession 
which has been lost by dispossession or discontinuance. If there is no 
alleeatien of original possession in the ptaintiff lost by dispossession or 
discontinuance of possession, Anicle 142 cannot apply b.ui the suit falls 
under Artide 144— Fasudao v Eknatb, 35 Bom 79 (90). Fakir v Babaii 
14 Bom 458 (461): Ram Lakhan v. Ga/adhar. 33 Ail 224 (228); fiffu 
Sahodra v fang Bahadur. $ Cal 224 (229) (PC). Subappa v 
Venkapfd, 39 Bom 335, 28 I C 24, Govinda v Aid £soo/ Sahib, 21 
L VS' 398. A I R 1925 Mad 834, 87 1 C 386. Kunfti Afoidm v Pakkar. 38 
MLT 137, AIR 1927 Mad 1094. 99 I C 971. Sifaram v Rajaram. 
48 I C 230 (Nag ) . Slnguii v Gambhini. A 1 R l93S-Nag. 370, 87 I C 
1023. Article 142 is restricted to cases in which the -relief for possession 
sought by the plaintiff is based -.on, what tnay-be styled as possessory 
title, and the burden of proving ihe fact tha* she plaintiff was in possession 
and was dispossessed within 12 years before suitdies on the plaintiff, and 
on proving these facts the plaintiff is entitled to a decree unless the 
defendant establishes that he is the truejiwner of ,the property But 
the Article applicable to a suit in which the- plam^ sues for possession 
of property on the basis of his tide is Art 144, and if in such a suit 
the plaintiff prove^is iitle, he is entitled to a decree^ unless the ijefend- 
ent succeeds in establishing his adverse^possession-for a period of more 
.than 12 years — Kanhaiya v Cimar, 51 All. 1042, 27 ALJ 1106, 1 19 
I.C. 6, A I R. 1929 All 753 . 

VPhere the plaintiff docs not plead dispossession, and it is fof found 
that he was actually dispqpsessed on 9-certain date, the suifTalls under 
Article 144, and not under^A-rticle 142 — ^Afi Hammad-f~^harpattar, 47 
All. 389. A.l.R. 1925 All 454f '65^1 C 578; ROTir Sarat v. Badri. 50 All- 
89. AIR 1927 All 799 -{800). !«> 1 C 8« Article 142 applies to 'a 
case where the plaintiff whik In possession has been dispossessed or has* 
discontinued possession Vh»tethe plalmUfs had never been in possession. 
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but the original owner was admittedly In possession up to the time of Ws 
death, and the plaintiffs derived their title from the will of the original 
owner and sought to recover possession on the strength of the will, Article 
142 could not apply, but Article 144 — Charu Chandra v. Nahush Chandra. 
50 Cal. 49 (64), A 1 R. 1923 Cal. L Article 142 applies to a suit for 
recovery of possession after dispossession, and not Art. 144. Where the 
plaintiffs alleged that the suit lands formed part of their paini taluq, and 
that they were in possession of them up to some time when the lands 
diluviated, and when they reappeared and the plaintiffs went to exercise 
acts of possession over them they found the defendant in possession, 
held that the suit was for recovery of possession after dispossession, and 
that the proper Article applicable was Article 142 and not 144 — Birendra 
Nath v Sofish Chandra. 44 CLJ. 121, A.I.R. 1026 Cal. 1166, 97 I.C. 
1003. 

Art 144 is wider in scope than Art. 142; the latter refers to suits 
for immoveable property ; the former includes in addition interest m 
immoveable property— Lofe^nafh v Jahania Bibi. 14 C-L.J. 672, 12 I.C. 
305 (307). ' 

In a case falling under Article 142, adverse possession is not required 
to be proved in order to maintain a defence . but in a case under Article 
144, the defendant must show that his possession was adverse— AW 
AmanuUa v Badan Singh. 17 Cal 137 (143) (P.C.). What the plaintiff 
has to prove under Art 142 is that he was in possession within 12 years 
before suit , but under Article 144, the onus is on the defendant to prove 
that his possession has become adverse more than 12 years before the 
suit— Rom Surat v. Badri. 50 All 89, A.l R 1927 All. 799 (800), 102 
1C. 814, 

611, Inleresl in immoveable property :~The following 
are interests In immoveable property . — ^ 

(1) An equity of redemption in a mortgaged property— Casborne v. 
Scarfe, 1 Atk. 603; Parashram v Goviad. 21 Bom 226; Kanti Bom v 
Katubuddin, 22 Cal 33; Umesh v Zahar, 18 Cal. 164. 

(2) A toda giras hak, i e. a right to receive an annual payment from 
a village— Fu»ehsang;i v Desai, 22 W R 178 (P.C ). 

(3) An annuity granted by a Hindu sovereign to a Hindu temple 
Collector v, Krishnanath, 5 Bom 322. 

(4) A right to officiate as priest at funeral ceremonies to Hindus— 
Raghoo V. Kassy, 10 Cal. 73 

(5) A right to take fruits of one’s own trees—Bapu v. Dhondi, I® 
Bom. 353. 

(6) The right to an office m a temple and endowments attached 
thereto — Alagirisami v, Sundarcstwira, 21 Mad. 278 (287). 

(7) A right to possession and management of a saranjam — Narayan 
V. Vasadeo, 15 Bom. 247. 

(8) A Hindu widow’s life-interest in the income of her husband s 
immoveable property — Nalha v. Dhunboi;!, 23 Bom. 1. 
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(9) A richt lo cotleci dues from t fair on a piece of land— Silcnifdr 
V. BahaJuf, 27 All. AG2. 

(!0) A ncht to called Uc from trees— Pur/nanafJify v Dirlhu. 5 
N.L.R 21. 1 I.C. 903. 

(11) An exclusive r!(*hi {< c. excluding (he owner) to catch 6sh in 
the tank of another is an interest in immoveable property and can be 
acquired by 12 >e3rs* enloyment , but a right to catch fish not excluding 
the rightful ouner, Is not an interest tn Immoveable property but a 
p’rof.l a frcr.dre and therefore an easement and can be acquired by 
20 years’ user— Hiff 6 Co y Sheoroi. I Pat. 674. 67 I.C. 054. Lacki- 
moni V. Koruna. 3 C L R. 5C9 . Baker Hoseitt v Raniit Koer, 2 P L.] 
239. 39 I.C 777. LoUnafh v Jahattia Bibi. 12 1C 305. 14 CLJ 572; 
Sifjram V. Pefia. 14 N L R. 25. 42 1 C. 392. Parbutty v Afarffto. 3 
Cal. 276 

(12) The fight to parjol. ckarai and charsai dues — Sheoraj v Debt 
Baksh. 21 0 C. M9. 46 I.C 439. 

(13) The mongage of the “supcrsirucmre of a house exclusive of 
the land beneath" creates an interest in immoveable property, as the 
apparent intention is to mortgage the house and not merely the materials 
—Sarayen v. Rameswamy. 8 M H C R 100. 

The following are not interests in immoveable property ; — 

(1) A right to be placed on the register of revenue records— Bhifca/f 
V. Pandu, 16 Bom. 43 

(2) An agreement to grant a lease does not create an interest m im. 
moveable property, nor Is a suit upon the agreement a suit for the 
recovery of an interest in immoveable property— Lai/a Ram v Chaubam, 
22 W.R 287 

(3) A claim to recover revenue from the holder of a land is not a 
claim to recover possession of an interest in immoveable property — Alubi 
V Kunhi, 10 Mad. 1 15 

(4) A right to take water from the well of another is not an interest 
In immoveable property and cannot be lost by 12 years adverse posses- 
sion— ^nanfa V. Cana. 45 Bom. 80, A I R. 1921 Bom. 417. 

(5) A right to worship an idol— EsAan v Monmohini. 4 Cal 683 
(685). 

(6) A suit to recover a certain sum of money due as an emolument 
of an hereditary ofRce attached to a temple Is not a suit to recover an 
Interest In Immoveable property — Rathna Mui^iiar v Tiruvenkata, 22 
Mad 351 (352) 

612. Adverse possession :~~The classical deflnition of adverse 
possession is to be found m the fotlovlng oft-quoted words of Markby 
J : "By adverse possession I understand to be meant possession by a 
person holding the land on hts own behalf, [or on behalfj of some 
person other than the true owner, the true owner having a right to 
immediate possession If by this adverse possession the statute is set 
Tunning, and It continues to run for twelve years, then the title of 
the true owner Is extinguished, and the person in possession becomes 
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the owner” — Befoy Chandra v, Kally Prosanno, 4 Cal. 327 (3291. (It 
should be noticed that there Is a misprint in the report of the judgcent 
at p. 329, the words “or on behalf” being omitted. See this passage 
correctly cited in 30 All. 119, at p. 122], In order to constitute adverse 
possession, there must be actual possession of a person claiming as of 
right by himself or by persons deriving title from him— SecretJO' f/ 
Stale V. /Crishnamoni, 29 Cal. 518 (535) (P.C.). There must be proof of 
the defendant being in possession. Where the mortgagee was in actual 
possession of certain property under a usufructuary mortgage, and certain 
persons merely got their names reconjed in the Revenue-papers in place 
of the name of the mortgagor. It was held that such persons could not 
acquire adverse possession of the right to redeem because they were not 
in actual possession of the property — Kumvar Sen v. Darbari, 38 All. 411 
{414, 415). Entries in the record of rights of the defendant's name are 
I not sufficient. The defendant must prove overt acts of adverse possess on 
I besides the entries — Nur Muhammad v. Qaim, 29 P.L.R. 381, 110 i C. 
857. A.l R. 1928 Uh 306. Evidence of possession on paper (leases 
and documents of various kinds) is not sufficient— Rffihamoni v. CoUccior. 
27 Cal 943. 949 (P.C.). The doctrine of conslnictive possession caonet 
be applied in favour of a wrongdoer, whose possession must be confine 
to actual possession , that is to say, if he relies on adverse possession, » 
can succeed only as regards the portion of the land In suit of 
he proves actual possession for the statutory period— Nonab 
v Oocinath. 13 C.LJ 625, 6 I.C. 392 (397) j Ananda ffari v, Secretary 
of State. 3 C.L.J. 316 ; fogendra v. Baladeo. 35 Cal. 961 ; Mirra 
V. Munshl Kuni Behan. 12 C.W.N. 273 

To prove title to the land by adverse possession, it is not sufficient to 
.show that some acts of possession have been done. The possession 
required must be adequate in continuity, in publicity and m extent to 
show that it is adverse to the owner Possession which does not cover 
the whole period and applies to small portions of the land is not sufficient 
— Radftamoni v. Collector of Khulna, 27 Cal 943 (950) (P.C); 

V Baladeo, 35 Cal. 961 (971), JagjKondas v, Boi Amba. 25 Bom 
,1366). Wall Ahmed v. Tota Meah. 31 Cal. 397 (405) ; 'Kuthafi v. fiuntaran- 
'kalty, 44 Mad. 883 (890) (P.C.), Vithaldas v. Secretary of State. 26 Bom- 
1,410 (416). In other words, the possession must be actual, visible, 
fsive, hostile and continued during the time necessary to create a M 
Lunder'''”the statute of timiiaiinns— /ofciu/rs v Baladeo, (supra); 
raahJiur’'v. Gopinaih. 13 CLJ 625, 6 I.C. 392 (396); Barjor Smgh 
Stdh Nath. 29 O.C 395. 1 Luck. 441, A.l R. 1927 Oudh*l41. 93 
The possession, in order that it may bar the recovery, must 
'cOnutfuous and uninterrupted «s well as open, notorious, actual, 

'and adverse — Armstrong y. Monttt. (1871) 14 Wallace 145; DostfCii • 
‘Dela Lanza. (1857) 20 Howard 32. An entry upon the land of the plainti^. 
fcin order to be an assertion of hostile title, must be an entry as an 
/‘Entry on the land by persons who were raiyats and who never claime 
• owners, is not adverse possession — Goya Prasad v. Bakya 
Cal. 914, 33 CW.N. 277 (2TO), A.f.R. 1929 Cal. 297, 119 I-C. 
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In order to constitute adverse p'os«cssion, it must be a complete possession 
cxclustfc of the possession of any other person— per Cairns L. C. in 
Lows V, Tcl/ord. (1876) I A.C. 415 (423). Therefore, evidence of partial 
possession on the part of the plaintiff is sufficient to displace the adverse 
possession set up by the defendant— VifhaMcs v. Secretary of State, 26 
Bom. 410 (416). "To constitute dispossession, there must In every case 
be positive acts which can be referred only to the intention of obtaining 
exciusise control"— Pollock on Possession, p 85. Therefore, promiscuous 
acts dene at different times by an undeffoed and fluctuating body of persons 
from the \i11agc and the neighbouring villages cannot be said to be acts 
done with the intention of obtaining exclusive control over the lands, 
and tjo not amount to adverse possession— IPuIi Ahmed v. Tofa Mcah, 31 
Cal. 397 (405); Lu/chmeepuf v. Sadaalla, 9 Cal. 698 Plaintiffs obtained 
leave to plant trees on land belonging to Government ; and the only 
ri"ht they were entitled to was to get the fallen dry wood from the trees. 
Certain transfers of the village took place and on two occasions, once in 
1900 and at another time in 1910, the defendant who purchased the 
Milage got the proceeds of the sale of such wood.The plaintiffs on both 
occasions asserted their claim to the wood or to the price thereof, but 
were unsuccessful They then instituted this suit wnhin six years of the 
last sale for a declaration of their right to get the dry wood. The defen- 
dant pleaded adverse possession It was held that the right being one 
which was only occcsionaf, that Is, which could only be exercised at un- 
certain occasions when the wood might fall or be cut down from the trees, 
and not being uninterrupted or continuing every year or at stated times, 
and there being disputes between the parties as to the right on two 
previous occasions, it could not be sand that the defendant had acquired 
a title by adverse possession— Debi Prasad v Badri Prasad. 40 All 461 
(466) No tit'e by adverse possession can be presumed from a few acts 
of trespass committed only occasionally — Kedamath v <4mrif. A 1 R. 
1925 Pat 568, 88 I C 676 

It Is sufficient to constitute adverse possession that the person claim- 
ing to be the real owner should have stood by, while others continued 
to possess, not by any derivative title but in practical contravention of his 
alleged rights The law dees not require that the claimant to ownership 
must m such circumstances have protested against the violation of his 
rights and that the possession went on despite such protest — Arana 
Chellam v Venkatachalapathi, 43 Mad 253 (269) <P.C ). 

To constitute adverse possession, it is sufficient if there is an intention' ' 
to hold the thing as owner ; and If some overt act is done upon the thing 
m execution of that Intention, ft Is not necessary that it should be cnioyedi 
in any particular manner — Sibusobramanya v. Secretary of State. 9 Mad.^ 
285 (303). Moreover, It is not necessary that some acts should always 
be done upon the spot in dispute itself, but it is enough if some overt acts 
of ownership were done in relation to that spot, as for instance, enclosing 
it — Clarfc V E/pJiinstone. L.R. 6 App. Cas 164 ' 

Acts Indicative of adverse possession must vary according to the 
nature of the property over which possesion is exercised. Thus, in case 

L 40 y 



626 


THE INDIAN LIMITATION ACT 


(Art. 144. 


o! bil or waste lands, the cutting of grass and the graaing of cattle are 
the ordinary acts by which possession is asserted — Walt Ahmed v. Tota 
Meah, 31 Cal. 397 (405). In cases of forest lands the act of cutting wood, 
gathering forest produce and pasturing cattle. If such acts are accompanied 
with an 'assertion of the ownership of the soil, would be evidence of 
adverse possession — Sivcsubramanya v. Secretary of State, 9 Mad. 28o 
(304) In case of a tank, the mere appropriation of the fish may not 
necessarily constitute adverse possession; but acts of an obviously pro- 
prietary character such as subletting, mortgaging, or re-excavation of the 
tank or the expenditure of large sums in clearing silt out of it, or the 
construction of masonry sluices in it, will constitute adverse possession— 
Btioy Chand Mahaiab v. Ismir Chandra. 21 C.W.N. 199, 35 I C 60 
(63) ; Venkatarama v Secretary of State, 33 Mad. 362, 20 M.L.J. 74. 

If a bit of land which is of no use to the owner Is used by a 
neighbouring landholder for various temporary purposes e.g. by building 
a privy, a hut, a shed for cows, goats etc , but all these structures are o 
a flimsy and temporary character, held that user of this sort is insufScient 
to give a title to the land by adverse possession. User of this sort is 
common in this country and excites no particular attention. It is hji 
Intended to denote nor understood as denoting a claim to the ownership 
of the land So also, the acts of throwing rubbish on the land of anotbet* 
or tethering cattle on a vacant site, and placing pieces of furniture, scaffoi * 
Ing, building materials, etc. on another’s land are done in almost every 
part of this country, without any claim to ownership being ' there y 
Intended.— fmm/i v. Goculdas. 16 Bom. 338 (341, 342); RaUa 
Md.. 27 P.L.R 561, A.I R 1926 Uh 615, 97 I C. 705; Lqpat 
Sohna, 30 P.L.R. 296, 115 I.C. 71, A I.R. 1929 Lah. 432; Kadar v. 
5fiib Ram, 27 P.L.R. 762, 98 I C. 880. A I.R. 1926 J . 192. It wouW 
be beyond reason to hold that the mere erection of a few thatch ^ 
structures or the planting of a few trees on the waste land of another ^ 
any proof of an intention to occupy the land adversely to the owner 
Bechu v Lachmi, 8 1 C. 708 (709) (Oudh). The use of a small pie« 
of plaintiff’s vacant land by the defendant for the purposes of a bac 
yard would not be sufiicieni to constitute adverse possession, 
when the parties are brothers — Chokkalinga v. Muthusami, 21 Mad. 

(55) The use of the plaintiH's abandoned waste land by the neighbou ^ 
and the persons employed in the neighbouring mills as a convenie 
place for answering the calls of nature, does not constitute adverse use ■ 
indeed these acts are not acts of possession at all — Jogendra v. Baladea. 
35 Cal 961 (971) In case of waste land, jungle land or tank land 
defendant does not necessarily dispossess the owner by planting trees ^ 
by cultivation, as he does not by walking over or otherwise trespassiOo 
on it. To dispossess the owner, he must assert clearly that he claim 
the right to hold possession as owner — Sheo Narain v. Badal, ® ^ . 
177. The mere fact that the defendants had been in possession of 
suit land in the sense that they had been enjoying it because if lay ‘ 
front of their houses, would not be suSlcient to make their enjoym® 
.adverse They must show that they asserted their right to hold possess o 
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as ou-ners— HuIjj v. SarLutunRisso. 1 Luck. 4G9, A.I.R. 1926 Oudh 393, 
J O.V.N. 475, 94 I C. 1034. So also, the cnlojment of a katam peram- 
bole lor the pi;rpo«e of using If as a threshing floor, or for storing 
manure and green leaves, for stocking hay-stocks after the harvest, for 
drying paddy before they art taken to the granary, for allowing buhaloes 
and other cattle to stray and remain there before they are taken for 
grazing, v.as held to be an enloyment of too fugitive antj patently per- 
missive kind to amount to adverse possession. There is probably no 
village In India in which unoccupied village land is not used (or the 
above purposes. Such user does not harm any one and fs not objected 
to by any one— Dmdifiul Tololfc Board v. Venkalarama, 46 Mad. 866, 
A.l R 1924 Mad 197, 75 LC 38 

Possession of a portion of the land only cannot be held to constitute 
constructive possession of the whole, so as to enable the possessor to 
obtain thereby a title to the whole by limitation— Ahmed v Tola 
Meah. 31 Cal 397 (405) . b/an-ob Bahadur v Copinalh, 13 C.L.J. 625, 
C'l.C. 392 (397); Mohint Atoftan v Promada Nath, 24 Cal. 256 The 
doctrine that possession of part is in law possession of the whole does 
not hold good In the case of a trespasser, if the whole is otherwise vacant. 
Possession by a trespasser is confined to the land actually occupied by 
him— Syed v Elizad, 13 O.L.J 798, AIR 1927 Oudh 209, 101 

l.C. 714; Afafteshn-ar v. Porlap Bahadur, 12 0 C. 58, 2 LC. 63 It Is 
Impossible to obtain by prescription anything more than is claimed. If 
a man asserts that he is the owner of an undivided half share in property 
and holds possession of tt for 12 years, he becomes owner of that half 
share only, not of the whole property— Chunnu v Subhefi, 22 N L R 181, 
98 1 C 540. A I R. 1927 Nag. 67. But m many cases acts done upon 
parts of a tract of land may be evidence of the possession of the whole ; 
as for instance, if a large held is surrounded by hedges, acts done in 
one part of it would be evidence of ihe possession of the whole — Clark 
V. Elphinstone, L R 6 App Cas 164 When a tract of land with a 
defined boundary has been throughout claimed as owner, and acts of 
ownership have been done upon various portions of it, such acts of 
enjoyment may be accepted os evidence of the possession of the whole — 
.Sihasuhrumanyfl v Secretary of State. 9 Mad 285 1(305) Where there 
are circumstances to link together vanous portions of ground, the posses- 
sion of a pan amounts constructively to adverse possession of the whole — 
Suresh Chandra v Shiti Kanta, 51 Cal. 669 (679), 28 C.W N. 637, 
A ! R 1924 Cal. 855, 78 I C 679. 

Where lands are held as remuneration for services, the mere non- 
performance of the services is not sufficient to make the holding adverse 
to the landlord, just as non-payment of rent by a tenant to his landlord 
does not constitute his possession adverse to the landlord. To make the 
holding adverse, there must be, over and above the omission to render 
service, an active assertion of an adverse right on the part of the defen- 
dant by a reftsal to perform the serwee or a claim to hold the land free 
of such service— Komargowifj v. BWm^V, 23 Bom 602 (606, 607). 

So long as a person is In permissive occupation of land, his posses- 
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Sion does not become adverse; It commences to be adverse at the 
end of the period during which be is permitted to occupy the land— 
Shivrudrappa v. Balappa, 23 Bom. 283 (286); see also Cobinda Lai r. 
Debendra Nath, 6 Cal. 311 (314); Ahmad Sharif v. Umrao, 3 O.T.N. 
460, A.I.R. 1926 Oudh 353, ©4 LC 779. Permissive occupation or 
occupation held under a license cannot be said to be adverse. Where 
two companies owned two adjoining pieces of land and empl 0 )ed a 
common agent, who with the best of motives permitted the defendant 
company to build upon the land belonging to the plaintiff company, held 
that the defendant company were mere licensees, or their occupation was 
at the most permissive (viz. by the common agent), and that they could 
not put forward a plea of adverse possession — Gajerat Ginning Co v. 
Alofilfll Spinning Co.. 53 Bom. 792. 123 I.C. 481, A.I.R. 1930 Bom. 
84 (86) Where the plaintiff’s husband conveyed to her two houses m 
satisfaction of her dower, and continued to reside in one of the two 
houses as before, such residence must be treated as permissive on behalf 
of the plaintiff, and was not adverse to her right over the property-" 
Ibrahim v Jsa Rasul, 41 Bom 5 (12). Where possession of portion of 
the land Is shown to be permissive and not adverse, courts may presume 
that the possession of the rest of the properties was also permissive, m 
the absence of evidence to the contrary — Ram Abhilak v Chaurasi, 13 

0 L.J. 839, 101 I.C 730, A.l R 1927 Oudh 582. 

A person who holds possession on behalf of another does not by * 
mere denial of that other’s title nuke his possession adverse so as to 
give himself the benefit of the statute of limitation. Thus, a wife ww 
holds possession on her husband’s behalf, during his absence, cannot 
acquire a title by adverse possession against her husband, however Ion? 
her husband may be absent — Bi/oy Chandra v. Kally Prosanna, 4 Cal. 
327 (329) A licensee (whose possession is only permissive) cannot claim 
title only from possession, however long, unless it is proved that 
possession was adverse to that of the licensor to his knowledge and 
his acquiescence — Kodofh Amba Nayar v Secretary of State, 47 Mad. 57 
(582) (P C ), 80 I C. 835, A 1 R 1924 P C. 150. 

Possession does not become adverse when the infenfion to hoi 
adversely is wanting Although the defendant’s possession might have 
been wrongful, still if the plaintiff honestly though wrongly believed that 
the defendant (who was a Hindu female) was entitled to possession 'of 
life and the ' defendant herself shared that belief and so remained m 
possession, such possession vas not adverse to the plsint/S, but merely 
permissive, as the intention to hold adversely in order to obtain a" 
absolute estate was wanting — Prisab v. Gurappa, 38 Bom 227 (238), 2 

1 C. 716 

Another important principle to be home in mind is that the possession 
of the defendant does not become adverse to the plaintiff, until the plain- 
tiff is entitled to immediate possession. As observed by Mr Justic® 
Markby : “By adverse possession 1 understand to be meant possession 
by a person holding the land on his own behalf, or on behalf of som® 
person, other than the true owner, the true owner having a right ® 
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immfiiijJc possession ” — Bejay Chander v. Kfllly Prosanno, 4 Cal. 327 
(329). This »cI1-known rule Is convened In the maxim "contra non 
S'jlcnlcni agcre non curnt ptescnyto/' i.t., prescription does not nin 
against a man during the time «hen he Is not entitled to immediate 
possession — Taruhai v. V'cnJLafroo, 27 Bom. 43 (St); Malkarjun v. Amrita, 

42 Bom. 714 (718), 47 I C. 153; Chinlo v. fanki. 18 Bom. 51 (57). 

The possession of the defendant does not become adverse to the 
plaintiff where there was no notice or knowledge or circumstance that 
oould ha%e given notice or knowledge to the plaintiff that the defendant’s 
possession was in displacement of his right. Until the plaIntiS had 
reasons to know that his rights were invaded, there could be no necessity 
for him to take action. Knowledge on the part of the person whose 
rights are invaded is an esWntial element of adverse possession — Tarubai 
"v. Venkalrao, 27 Bom. 43 (69). Possession, of which the plaintiff was 
not aware until a recent date, is not adverse possession— Goya Prasad 
V. Bakja AJani. 56 Cal. 914. 33 C.W N 277 (279) But actual know- 
ledge is not necessary. Knowledge may be presumed from an open 
and notorious act of taking possession— Tarubai v. Venkatarao, 27 Bom. 

43 (52), U. N. Mitra’s Limitation, p 135, Angell on Limitation, p. 292. 

Possession, in order to be adverse, must have been used openly end 
without any effort made or step taken to effect concealment— Bcms v. 
Buxton. (1880) 14 Ch D 533 (540) The possession taken must not be 
■clandestine. The possession, in order to ripen into a prescriptive title 
must be luridical and have none of the vilia possessionts as claim vt ou( 
precano And if in its inception it is vitiated by its clandestine, violent 
of permissive character, it must lose that character and become open, 
peaceable and as of right before it can cause time to run — Tarubai v 
Venkatrao, 27 Bom 43 (53). 

Possession is never considered adverse il its commencement can be 
referred to a lawful title — Doc v. Bnghtncn, (1809) 10 East 583; Thomas 
V. Thomas, (185G) 2 K & J 79, Bbanabendra v Raiendra, 50 Cal. 487 
(489), A I R 1924 Cal. 45, 74 I C 193. The possession of a manager j 
of a family or guardian does not become adverse until he has distinctly J 
repudiated the management or guardianship — Nabob Alir Sayad v Yasm 
Khan, 17 Bom 755 (758) One who holds possession on behalf of 
another cannot, by a mere denial of that other's title make his possession 
adverse so as to give himself the benefit of the statute of Limitation — 
fftr/vy CiiMJrir r XitiVf /Viwjww, Csl 3^7 There musr he 

some adverse act, so that if the possession has commenced and con- 
tinued in accordance with any confracf, express or implied, between 
1 he parties in and out of possession, to which the possession may be 
referred as legal and proper, it cannot be presumed adverse — Dadoba v. 
Krisfinj, 7 Bom 34 (39) That is to say, if there be no adverse act, 
nothing overt and no unmistakable ouster, or taking of possession, and all 
that IS done is referable to or consistent with and susceptible of explana- 
tion by, some title which does not impugn but recognise the right of the 
person seeking to recover possession, there can be no possession adverse 
10 that person without notice or intimation to him of some kind, that an 
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adverse claim has been set up In opposition to his right theretofore re- 
cognised — Tarubai v. Venkatrao, 27 Bom. 43 (53); litappan v. h\ana- 
vikraman, 21 Mad. 153 (159). A person who is once in possession in a 
fiduciary character does not cease to hold in that character merely 
because it becomes uncertain who is the actual person to ^hora he lus 
to account — Lyell v. Kennedy, 14 App, Cas. 437. 

Where a decree has been made declaring a right to and directing 
partition, but no proceedings have been taken In execution of the decree, 
and the parties have remained in status quo without any partition having 
been made, neither party can claim against the other to have been m 
adverse possession of any portion of the property — Nasrafullab v. 
ullah. 13 All. 309 (315) 

Adverse possession and easement distinguished 
a person stands in such relation to a particular thing that he has m 
fact dominion over it, and if he and those under whom he claims 
have in fact exercised this dominion from time immemorial or for the 
period fixed by the law of prescription, he becomes the legal owner o 
the thing; but in order that the possession may generate ownership. » 
is necessary that the possessor should hold the thing exelastvcly, an 
for htmself as otvncr In other words, to constitute adverse possession 
two things are necessary, viz , the physical fact of exclusive possession, 
and the intention to hold for himself as owner. If, on the other hand, 
a particular act is done upon a thing with the belief that another i 
Its owner and not with the intention to hold as owner, and if the parU* 
cular act has been done continuously for 20 years as fixed by the ° 
prescription, the person doing the act acquires a legal right to do iha 
act, though the thing upon which It is done is in other respects un« 
another’s dominion In principle, the act done is one of ownership o 
evidence of easement according as the person doing it asserts genera 
ownership or a particular right in another’s property, and in the first 
the act of enioyment is designated possession and in the latter case quasi 
possession. This is the distinction in principle between acts of owner- 
ship and acts which arc done in the exercise of easements— 
manya v. Secretary of Slate. 9 Mad- 285 (302, 303). 

613. Adverse possession by tenant against 
— There can be no adverse possession by the tenant during the term 
of his lease. A person who lawfully came into possession of the la" 
as tenant from year to year or for a term of years, cannot, by setting 
up during the continuance of such relation any title adverse to that t> 
the landlord, acquire by operation of the law of limitation any thl* 
owner or any other title inconsistent with that under which he wa 
let into possession. But the tenant can, after the determination * 
tenancy, set up and acquire by prescription, against the landlord, a rig 
as owner or such limited estate as he might prescribe for — Seshamma y- 
Chickaya. 25 Mad. 507 (511), A person coming into possession unh^ 
a lease which is invalid or void as against the person seeking to ei 
him Is really a trespasser, and as such, after the expiration of the 
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prescribcii by Article 144 acquires by prescription the limited riRht under 
the lease, whether it be a lease lor a lerni ol years or a lease in per- 
petuity— Scshummii V. Chiclaya, 25 Mad. 507 (511, 512); Budesab v. 
Ilflnmanfa, 21 Bom. 509; Thakore Fatesinghji v. Bamanji, 27 Bom. 515 
(537). 

“A tenant’s possession, unlike that of a stranger, is in its inception 
in subsers’iency to and consistent with the landlord’s title, and as during 
the existence of the tenancy the tenant is bound to protect the interest 
of the landlord, the landlord has a right to act upon the supposition that 
his interest has not been betrayed and that no change in the character ol 
the possession has taken place, unless and until it is brought home to 
him that the contrary is the case Therefore, though the law does not 
absolutely disable a tenant from disclaiming his landlord's title and claim- 
ing to hold in his own right, yet If he docs so, the statute does not begin 
to operate unless the possession before consistent with the title of the 
real owner becomes tortious and wrongful by the disloyal acts of the 
tenant, which must be open, coniinued and notorious so as to preclude 
all doubt as to the character of the holding or the want of knowledge on 
the part of the owner (See ZeUcr v Eekhati, A How (U S ) 289 at 
p. 290, cited m Angell on Limitation. 6ih Edn p 45$). It should be 
added, however, that if the disavowal of the landlord’s title and the 
assertion of the claim to hold on the tenant’s own account take place 
during the currency of a definite term then the tenant’s possession does 
not necessarily become adverse immediately For in such a case the 
term would become forfeited only if the landlord does some act showing 
his intention, on the ground of the denial of his title, to determine the 
tenancy. In the absence of such act, the term subsists, and the posses- 
sion is, in law possession under the lease But the moment the term 
comes to its natural termination by efflux of time, the disloyal tenant’s 
possession becomes adverse” — per Subramania Aiyer J m Ittappan v 
AlafuvikfflfnBn. 21 Mad 153 (163) Where the term of a lease is con- 
tinuing, mere non-payment of rent without anything more would not 
amount to adverse possession But where a lease is for p fixed period, 
and there is no proof that a fresh tenancy was constituted at the end 
of the period, then the lease may be taken to ha\e determined on that 
date, and the possession of the tenant thenceforward becomes wrongful— 
Shravan v. Fattu 28 Bom L R 1357. AIR 1927 Bom, 613, 93 1C. 
911. See Note 583 under Article 139 

The possession of a tenant for life cannot become adverse within the 
meaning of the Limitation Act by a mere notice from him that he was 
holding on a perpetual or hereditary tenure — Beiu Pershad v Dadh Nath, 
27 Cal 156 (P C ) A tenant for life cannot prescribe against his land- 
lord during his life-timc , consequently, a transferee from a tenant for 
life cannot prescribe against his landlord during the life-time of such 
tenant— Cftota Nagpur Banking Association v. Kamakhya, 7 Pat. 341, 
109 I C. 306. A.I.R. 1928 Pat. 431 (434). 

Where the prtics are landlord and tenant, the acts, which arc relied 
on as evidence of 8d>erse possession must be such that they were 
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inconsistent with the purpose to which the landlord intended to derote 
the land. The acts of the tenant must be such that they amount to w 
assertion of possession adverse to the landlord, and not acts which were 
presumably done with his permission or consent. Thus, in the esse 
of bit or waste lands, the cutting o/ grass and grazing of cattle wouW 
be ordinary acts by which possession would be asserted; but if ibesf 
acts are being done by tenants on the waste lands of their landloid, tiiey 
cannot be held to amount to adverse posse.ssion because these acts sre 
such as would ordinarily be done on the waste lands of the landlord 
without any objection being raised and are in /act acts presumably dooe 
with his permission— It'fl/i Ahmed v. Tota Meak, 3t Cal 397 (405). The 
principle is, that acts of user commuted upon land which are not incoa- 
sistent with the owner’s enjoyment of the soil for the purpose for which 
the owner intends to use it, do not amount to adverse possession— I.C'S’' 
V. Jack. (1879) LR 5 Ex, D 264 (273) 

Persons who claim to be tenants of service w.ifan lands cannot 
acquire any title to a permanent tenancy in the lands by setting up 12 
years’ adverse possession as against the watandars from whom they heW 
the lands— Afadhavrao v Raghunath. 47 Bom. 793 ( 809) (P.C 1, 25 Bow 
L R 1005, 74 I C 362. A I R 1923 P C. 205. 

Mere non-payment of rent by a tenant does not estabbsh adverse 
possession on the part of the tenant While there subsists any contrart 
express or implied between the parties in and out of possession, to uhi®'’ 
possession may be referred as legal and proper, it cannot be pronounced 
adverse As the possession may be referred to the contract of tenancy 
under which the tenant entered, mere length of enjoyment without psy* 
menf of rent does not under ordinary circumstances effect the relation o 
the parties— iJaiobc v. Krishna, 7 Bom. 34 (39), following Doe flsm 
Coklough V Hulse, 3 B, & Cr. 757. TaUa v Sadashiv, 7 Bom. 40 (42). 
Gangabai v. Kalapa. 9 Bom 4t9 (421). Jugico v. Baldeo, 2 Pst. 3“ 
(52) (PC), AIR 1922 P.C. 272. 3 P L T 605, 27 C W.N 925. 71 
I C 984 , Paresh Naram v Kassi Chander. 4 CaJ. 661 (663) , Prasanna v 
Srikaniha, 40 Cal, 173 (ISO), Range lal v Abdul Caffoor. 4 Cal. 3)4 
(318), Prem Sugh v Bhapia. 2 All 517, Madan hlohan v Romcsho're 
Malia, 7 CLJ 615, Tiru Churna v Sanguvien, 3 Mad. 118. But ca'^ 
case must be decided on its own particular features. Vt'bere rent 
never paid at all for nearly 30 years and no serious attempt was evef 
made to recover rent, and over and above this there is the denial on oath 
by the defendant that he ever intended to pay rent or regarded himsel 
as lessee, the defendant’s possession must be treated as adverse— Ifn’*’'' 
Baksh V. Baldeo Singh, 97 P R 1915, 32 I.C. 35. 

11 a tenant (other than a tenant lor a fixed term) instead of paying 
rent to the landlord pays it to a third party who claims against the istid* 
lord, the possession of the third party will be adverse to the landlof . 
provided he has knowledge of the facts — Ittappan v. hlanarikrama, 2 
Mad 153 (164); Gossain Mahendra v. Ra/ani Kant, t C.W.N. 248 (24^; 
Tarubai v. Venlalrao, 27 Bom. 43 (57). See also Note 62JA under 
heading “Adverse possession of limited Interest” infra. 
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Advcrzc possession by third party against fjnJJorii : — "The possession 
cl a trespasser does not become adverse to (he lessor, until the latter 
acquires a npht to the Hhcs possession of the demised premises. To hold 
that 12 gears' possession by a trespasser of the whole or part of the 
demised premises would bar the right of the kssor, although the lessee 
does not renounce his character as such and the lease Is stilt subsisting, 
is to violate the maxim that 'prescription does not run against a person 
who is unable to act.' The general principle of the law is to bar a 
person who has a right to enter if he does not exercise that right in a 
certain time, not to bar those who cannot exercise that right" — Mitra’s 
Law of Limitation, 3rd Edn , p 145 Therefore possession taken by a 
trespasser during the currency of an ijara lease does not become adverse 
to the Zemindar (lessor) until the latter is entitled to possession, i e , until 
upon the expiration of the lease, and a suit lor possession may be brought 
within 12 years from the date of the termination of the lease. The 
principle is, that possession which is adverse to the iiardar does not 
become adverse to the Zemindar until he is entitled to possession— S/tarat 
Shundari v. Bftobo Pershad. 13 Cal lOt (103). Krishna Govtnd v. Harl 
Churn. 9 Cal 367 (370); Sheo Sahye v Luehmessur. 10 Cal. 677 (580); 
JfisfiB'ar V. Kali, 10 CW.N 343, Dtssesan v. Baroda, 10 Cal. 1076 
(1079) , Thamman v. Maharaia of Vntanagram, 29 All 593 (595) , Cun^a 
Jiumar v. /Isufosfi. 23 Cal- 863 (866) But during the lease the Zemindar 
may bring a suit under section 42 of the Specific Relief Act, for a declara- 
4ion of his title as against the trespasser— Bisscsnrj v Baroda. JO Cal 
1076 (1078) The Calcutta High Court has laid down in another case 
That In a case of a palm or other permanent tenure, if the Zemindar finds 
that the patnidar or other permanent tenant has allowed a trespasser to 
hold adverse possession of any land included m the permanent tenure 
dor more than twelve years, such adverse possession would be adverse 
to the Zemindar also , and if the patnidar then relinquishes the patnl In 
favour of the Zemindar, the Zemindar’s suit to recover possession from 
the trespasser would be barred, because time ran not from the date of 
relinquishment but from the date of the trespasser's possession— Cobinda 
V. Sur/cJrcnf, 26 Cal 460 (465) In other wrords. the Calcutta High 
Court has laid down in this case that possession taken by a trespasser 
during the term of the lease becomes adverse to the zamindar also. The 
same view has also been taken in Prosonnomoyt v. Kali Das, 9 C L R. 
347 These rulings are in conflict with the other rulings of the Calcutta 
High Court (9 Cal 367. 10 Cal 577, J3 Cal. JOI. 23 Cal 863} cited 
above. 

613A. Encroachment by tenant: — As regards encroach- 
ment by tenant on the lands of his landlord, see Note 597 under Article 
142 

If a tenant during his tenancy encroaches upon the land of a third 
person and if it is proved that he encroached upon that land adversely 
to his landlord also, then adverse possession of the land for 12 years 
will give the tenant a title by limiuHon But If the tenant encroaches 
upon the land of a third person, and holds It with his own tenure, as, 
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part of his tenure, {ie., not adwrsely to his landlord, but expressly or 
impliedly with the acquiescence of the landlord), he Is considered to hate 
made the encroachment, not for his own benefit but for that of his land- 
lord. and if he has acquired a title against the third person by an adterse 
possession, he has acquired it for his Landlord and not for hiimeif, so 
that upon the termination of the tenancy, he must give it up to his Ian-' 
lord— Nuddyur Chand v. Meafan. 10 Cal. 820 (821). In other words, the 
tenant ‘steals for his landlord.’ 

614. Adverse possession by mortgagee The 
sion by the mortgagee of the mortgaged property is not prima 
adverse to the mortgagor, even the fact that the mortgagee is in posses- 
sion after the mortgage-debt is paid off, does not make such possession 
adverse to the mortgagor — Harasil v. falaiher, 56 Cal. 1130, 33 
963 (965), A l.R 1930 Cal 15. 121 I C. 407. The mere assertion of sfl 
adverse title by a mortgagee in possession does not make his possessi^ 
adverse to the mortgagor or enable him (mortgagee) to abbreviate the 
period of 60 years which the law allows to a mortgagor for redemptiofl 
— -4fi Aluftammad v. LaUa Baksh. I All 655 (658); Mmad v. Colleclor, 
10 Mad. 189 (191) , Bhagnant v Kondi. 14 Bom 279; Panda v. Anpurna. 
21 Bom. 793 (796), Ittappan v. Manavtkrama, 21 Mad. 153 (154); hi* 
possession can become adverse only alter the expiry of the term ol ths 
mortgage— /llafjdin v. Ahmad AU. 34 All 213 (223) (P.C.) This Is a 
accordance with the principle laid down in Se/oy Chandra v haUy 
Prosonno, 4 Cal. 327 (329) that possession does not become adverse to 
the true owner until he is entitled to immediate possession. The PtitT 
Council has laid down that ss between the mortgagor and the mcrtgaiee 
neither exclusive possession by the mortgagee for any length of nir* 
short of the statutory period of 60 years, nor any acquiescence by tn- 
mortgagor not amounting to a release of the equity of redemption, wi 
be a bar or defence to a suit for redemption if the mortgagor is otherwise 
entitled to redeem — Khiaraimal v Daim. 32 Cal. 296 (PC); Mahendra v. 
Chandrapal, 24 O C. 155. 63 I.C 384 (285); Jman Singh v. Cftasil*’ 
27 P L R. 402, 95 I C 9, A I,R 1936 Lah. 549; Dinanath v. Rama Rau 
6 Pat 102, 97 I.C. 348, A.l.R. 1926 Pat. 512, ^eftefte Mirza v. Ahmair 
1 Luck 529, A -l.R. 1926 Oudh 594, 97 I.C. 922. A person who lawfully 
comes into possession as irorlgagee cannot, by setting up during the 
continuance of such relation any title adverse to that of the mortgagor 
inconsistent with the real legal relation between them, and that however 
notoriously and to the knowledge of the other party, acquire hy di® 
operation of the law of adverse possession a title as owner or any other 
title inconsistent with that under which he was let into possession--' 
Bakha Singh v Ram Naram. 47 All 73. 23 A.L J. 905, A.l.R 19-5 All- 
133, 80 I C 935 

When a mortgagee in possession under a usufructuary mortgage hoId> 
over after the time limited in the mortgage-dsed for surrender of t e 
property, his possession does not, by that fact alone, become adverse to 
the mortgagor, who still has a period of sixty years within which to *“6- 
for recovery of possession — Pokhpal v. BtsAcn, 20 AIL 115 (HT)- ® 
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usufrucluan’ mortpacec remaining In possession after sufi's/adion o? the 
tr.cnpagc by redemption i* a trespasser, ar.d if he continues in such 
possession for the statutory period, the right of the mortgagor to recover 
possession becomes hatred— Ram Kuer v. Govind Ram, 48 All. 145, 92 

I. C. 414, A.I.R. 1926 All. 62 

Where a mortgagee pays only # part of the consideration and is in 
possession of the whole of the mortgaged property, he cannot by the 
mere assertion of a larger interest thin what was validly passed to him 
under the mortgage, acquire a title by 12 years' possession The mort- 
gage is valid to the extent of the amount actually advanced, and the mort- 
gagee’s possession of the property is not adverse to the mortgagor The 
latter can redeem it uithin sixty years under Article 148 — Rj/ji Ttrumal 
V. Pandfj ;Hufhifll. 35 Mad 114 (119) 

But it would be going loo far to say that m no possible case can 
a mortgagee set up an adverse title to the mortgaged property. A mort- 
gagee can set up adverse possession if his possession at its inception was 
that of a trespasser — fina Khan v Lakhmt Chand, 23Z P.L.R. 1911, 11 
1 C 429. Thus, a mortgagee who obtains possession of the mortgaged 
property where the mortgage-deed does not confer on him a right to 
possession of the property is a tiespasser, and his possession is adverse 
to the mortgagor--/owohar v Amarchand. 27 P.L R 235. A I R. 1926 

J. 125, 93 I C. 934 Where a mortgagee obtained an unregistered sale 
of the equity of redemption (which was Invalid under see. 54 T P. Act) 
and thereafter held possession of the property for more than 12 years, 
held that the unregistered aale-deed. though inadmissible to prove the 
passing of the title to the vendor, was admissible tor the purpose of 
determining the nature of the possession taken by ihe vendee (mortgagee) 
The deed of sale did not create any title In favour of the mortgagee, 
leaving him in the position of a trespasser, and as his possession 
extended for over a period of 12 years, he became full owner of the land 
— Qadar Bafcsfi v. Mangha Mai, 4 Lah 249 (251), 73 I C- 889. A.I R 
1923 Lah 495 , Mahendra y Chandrapal. 24 O C 155, 63 1 C 284 (285). 
Sheo Nath v rulsi'paf, 12 OLJ 139. A.I R 1925 Oudh 385, 87 1 C 
188. So also, where a mortgagor surrendered his equity of redemption 
to the mortgagee, but there was no registered deed, the possession of 
the mortgagee thereafter for more than 12 years perfected his title to the 
property— Bashir Hussem v CAaniraptif. 25 0 C. 83, A I R 1922 Oudh 
133, 68 1 C 223 Where a mortgagee, inspite of the foreclosure pro- 
ceedings under Reg XVII of 1806 Wng defectiw. enters into possession, 
he holds as a trespasser, and if he so holds for 12 years, the mortgagor’s 
fight of redemption is tarred— LucAi v Jagarnalh, 26 A LJ 149, A 1 R 
1928 All. 197 (193), following Bhola v Afudhta, 1682 A.W.N 84, Where 
a mortgage of a certain property was executed by persons other than 
the real owner, ^ho however was aware of the mortgage and acquiesced 
in it. the mortgagee's possession became adverse to the real owner from 
the date of the mortgage, and the persons who executed the mortgage 
were entiiied to redeem to the exclusion of the true owner — Parsottm 
V, Sagaft. 28 Bom 87 (91. 92). A mortgagee remaining in possession of - 
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the mortgaged property for more than 12 years in full ownership m 
satisfaction of the mortgage-debt, under an oral sale from the mortgagor, 
acquires an absolute title to the property, and the mortgagor's^nghl W 
redeem is extinguished — Kandasami v. Chinnabha, 44 Mad. 253 (25^ 
(dissenting from Artyapuihira v. Mathakumaraswamy, 37 Mad 423). 
The parties to a mortgage by conditional sale entered into an agreemew 
whereby the mortgagor gave up all his equity of redemption in ^ 
property mortgaged The agreement was not registered, but both partiM 
consented to the complete transfer of the equity of redemption, and bo 
parties acted on the agreement for nearly 40 years. On a suit te^S 
brought by the mortgagor for redemption, held that the mortgagees ha 
been in adverse possession for more than 12 years, and the suit 
barred— Kftndu v. Sheo Parson. 39 All. 423 (426), 17 A.LJ. 3W 
Although a mortgagee cannot, by a mere assertion of his own or by W 
unilateral act of his, convert his possession as mortgagee into possession 
as absolute owner, still if a mortgage-deed provides that in default o 
payment of the mortgage amount within the stipulated period the me 
gagee should take possession of the property and enjoy the ^ 
absolute owner, and the mongage-money is not paid w’ithin the stipulate 
period, the possession of the mortgagee thereafter for over 12 
becomes adverse to the mortgagor, whose right to redeem is consequen j 
barred— L/sman v. Dasanna. 37 Mad 545 (547), 23 M L.J. 360, 16 l-^- 
694 If a mortgaeee takes possession as mortgagee, and thereafter ih 
equity of redemption is sold to him by the mortgagor himself, but in 
sale is invalid, the mortgagee cannot by merely asserting to 
absolute owner under such purchase, change the original character of « 
possession as mortgagee : but if in a litigation between the parties it 
decided that the mortgagee Is entitled to possession not on the streii|ui 
of his title as mortgagee but on the strength of his title as purchaseh 
his possession becomes adverse from the date of the sils— Ahmed t- 
Baba Devji, 53 Bom 676. 31 Bom.L R. 778, A.I R. 1930 Bom 13= 
(139), 122 I.C. 113 

615. Adverse possession by co-naorlgagor • — 
perty has been mortgaged by several co-sharers and one of them redee 
it, the possession of the redeeming co-sharer does not become adverse 
the other co-sharers, until there is an assertion of an exclusive title an 
submission to the right thus set up. The principle is, that as long as 
possession can be referred to a right consistent with the subsisten 
of an ownership in being at its commencement, so long must the posse- 
sion be referred to that right rather than to a right which cootradic- 
the ownership — Ram Chandra v. Sadashiv. 1 1 Bom. 422 (424) , Bhau i 
V. Sheikh Ismail. 11 Bom. 425 (428); Faki Abas v. Faki Nurudtn, ^ 
Bora. 191 (196); Chandbhai v. Hasanbhai. 46 Bom. 213 (215), A.I R- 
1922 Bom. 150, 64 I C. 205; AMdm v. Oothumanganni, 11 Mad. 41 i 
\Va;ihaddin v. Ahmad. 2 Luck 618, A.I.R. 1927 Oudh 347 (350), 

I.C. 400 

Even if the co-mortgagor, after redeeming the property, re-mortgages 
it to a third party, this in itself would not amount to adverse pos-sess o 
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as against the other co-mortgagors— AloMm v. Oothumanganni, 11 Mad. 
416 (417); Ram Chandra v. SadashiV, II Bom 422. If a co-mortgagor, 
after redeeming the entire mortgage, gets the mutation of names in his 
favour on the basis of his possession, he cannot be subsequently allowed 
to say that merely by virtue of the said act he set up an exclusive 
title to himself and denied the title of his co-sharers Unless he can 
prove that in the mutation proceedings he denied the title of his other 
co-sharers to their knowledge and remained thereafter in exclusive posses- 
sion for more than twelve years, his adverse possession cannot be con- 
sidered to have been made out — Waiihaddin v, Ahmad, supra. 

But if the mortgage is a nsufrucluai^* one. and the amount is satis- 
fied out of the usufruct, one co-mortgagor cannot take possession of the 
entire property from the mortgagee but is entitled to recover only his 
individual share If however, he takes possession of the entire property, 
he is then deemed to hold the shares of the other co-mortgagors adversely 
to them— Cobordftan v Su/an. 16 All. 254 (256) Inayai Hussein v. AH 
Httsetn, 20 All 182 (184) But if the usufructuary mortgage is redeemed 
by one co-mortgagor by paying the money out of his own pocket, and Is 
not redeemed out of the usufruct, the redeeming co-mortgagor can retain 
possession of the property as a lienor until he is paid the shares of the 
money payable by the other co-sharers and such possession Is not adverse 
to them— Rsmcftandra v Sadashiv, 11 Bom 422 (424) 

616 « Adverse possession by third party against mort* 
gagee or mortgagor -Possession of mortgaged properly obtained 
by a third party by ouster of the mortgagee in posHssion is not necessarily 
adverse to the mortgagor also, since the latter is not entitled to immediate 
possession during the existence of the mortgage . the possession can 
become adverse against the mortgagor only after he has become entitled 
to possession after satisfaction of the mortgage-— Aluhammai Husain v 
Matli Chand. 27 All 395 (396); Cfimto v Janki. 18 Bom 51 (58), 
Ismdar Khan v Ahmad Husain, 30 AH 119 (122), Htappan v AJana- 
vtkrama, 21 Mad 153 (164) , Shambhu v Nama. 35 Bom 438 (442) , 
Tarabai v Daltaram, 49 Bom 539, AIR 1925 Bom 465, 87 I C 765 
In such a case, a suit for possession by the mortgagor or those claiming 
under him will not be barred, although one by the mortgagee may be — 
Chtnio V. Janki, 18 Bom 51 (56) The mortgagor, having once put the 
mortgagee In possession, ordinarily has no right to possession himself 
until the mortgage Is paid off The mere fact of the mortgagee's letting 
the property go out of his possession cannot give the mortgagor such a 
right before payment And the party in possession though he may be 
a trespasser, would ordinarily be able to defend an action of ejectment 
at the suit of the mortgagor by setting up jiis Icrffi— Chmfo v Janki, 
18 Bom 51 (58) See also Kunwar Sen v Darbari. 38 All 411 ( 415 ). 

If the true owner (mortgagor) has no right to immediate possession, 
it is practically immaterial to him who is in possession Having no right 
to possession himself, he cannot eject the person in possession— Tambaf 
V. Venlairao, 27 Bom. 43 (51). If the trespasser pleads adverse posses- 
sion 6ofh against the mortgagor and the mortgagee, the burden lies upon 
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(F.B.). The possession of s person claiming to hold property adversely 
to the mortgagor does not become adverse to the mortgagee, who has 
purchased the property at a sale in execution of a decree on his mort- 
gage, until after the sale, when the ovinefship in and the beneficial 
title to the land for the first time vests in hlm~Aimadar v. 

33 Cal. 1015 (1019) ; following Pirgh v. Heath. (1882) 7 App. Cas. 235. 

If however, the adverse possession of a trespasser begins before the 
execution of the simple mortgage, it will run against the mortgagor and. 
mortgagee both — Nandan v. Jumman, 34 All. 640 (645) ; Parthasarathy v 
Laksbmana, 35 Mad. 231 ; NaUamnthu v. Befha Naicken, 23 Mad. 37 (39); 
Tornton v France, [18971 2 Q.B. 143. The term ‘adverse possession’ 
clearly implies that the person against whom adverse possession is 
exercised ts a person who is entitled to demand possession at the momeat 
the adverse possession begins. Where such a person has the entire 
interest when the adverse possession begins, he cannot, by afterwards 
transferring a part of the interest by mortgage, prevent the operation of 
prescription upon the entire interest— per Munro J. in Parfhasarathy v 
Lakshmana. 35 Mad 231, 21 M L.J 467. In other words, a distinction 
should be drawn between cases in which the adverse possession of a 
third party began after the mortgage and cases in which the adverw 
possession began before the mortgage. Adverse possession against the 
mortgagor does not aRect the right of the mortgagee, when it contmenMS 
after the mortgage , but this rule does not apply if the ‘adverse possession 
had begun before the mortgage, w-hich was effected when the mortgagor 
was not in possession. Therefore, if the adverse possession had begun 
before the execution of the mortgage, the creation of the mortgage would 
not stop the running of time, and the mortgagee by purchasing the mort- 
gaged property in execution of his mortgage-decree would not be entitled 
to recover possession of the property, if the adverse possessbr had 
been in possession for more than 12 years — Surendra v. Barisfll Loan 
Co.. Ld . 34 C.W.N 519 (521, 522), 50 C L.J. 317, A.I.R. 1930 Cal. 
313, 126 IC 257. This distinction was overlooked in the cases o 
Ramaswami v Poona, 36 Mad 97 and Pratab v Maftesftn'or, 12 O C 45, 
2 I C. 57, where it was held that adverse possession which began 
against a mortgagor after the execution of the simple mortgage extin- 
guished the security of the mortgagee also. (This view proceeded from 
a misconception of the Priw Council decision m Karan Singh v Bakar 
AH, 5 All. 1) These cases are not good law. The Madras case has^ 
been expressly overruled by the subsequent Full Bench case of Viapart 
V. Sonamma. 39 Mad 811, and the Oudh case also should not be accepte 
as sound law. 

An obstruction to a mortgagee obtaining possession (as purchaser)" 
under his mortgage, by persons who merely claimed a lien on the property 
and admitted a mortgagor’s title to the property, does not amount tn 
adverse possession as against the mortgagee’s title as purchaser — Purma~ 
nand v. Jamnabai, 10 Bom. 49 (57). 

Possession obtained by a third party, not adversely to the mortgage^ 
but under' an agreement with the mortgagee, cannot be adverse to tii 
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mortgagor. It Is only when the possession commences to be In opposition 
to or in displacement of the mortgagor’s rights and It comes to his notice 
or knowledge, that it becomes adverse to him — Tarubai v. Venkalrao, 
27 Bom. 43 (69). The principle is that limitation does not begin to run 
against a plaintiff until he is under some necessity or duty to assert his 
title — Ibid (at p. 68). Thus, where alter the redemption ol a usulructuary 
mortgage, the tenants who had been let into possession of the mortgaged 
land by the mortgagee continued In possession, it was held that in the 
absence of notice to the mortgagor that the tenants claimed to hold 
adversely to him, possession of such tenants subsequent to the redemption 
was not adverse to the mortgagor, and they should be deemed to hold 
under the mortgagor under the same term as they held under the 
mortgagee — Chinnappa v Pathaniappa, 18 MLT 492, 2 LW 1132, 
31 1 C. 630. 

If the mortgaged property is redeemed by a third party with the 
knowledge and consent ot the mortgagor, he gets a hen on the property 
which he must enforce within 12 years under Article 133, but so long 
as the hen exists, his possession is not adverse to the mortgagor. If 
he does not enforce his lien within 12 years, the lien will be extinguished, 
and It he still holds possession of the property, such possession is that of 
a person having no right and therefore adverse to the mortgagor. And 
If the adverse possession continues for more than 12 years, his title 
will become perfect, so that the mortgagor will be thereafter debarred 
from bringing a suit for redemption—Sembhu v Nama, 35 Bom. 438 
(443). If the mortgaged property had been redeemed by the third party 
without the knowledge end consent of the mortgagor, the possession of 
the third party would have been adverse to the mortgagor from the date 
of redemption — Ibid (p 441) 

617. Adverse possession by vendor or vendee ■~-If the 
vendor remains in possession after sale, such possession is adverse to 
the purchaser, and if the purchaser does not bring a suit for possession 
within twelve years from the date of sale, he will be barred under this 
Article — Annnda Cooman v Ah Jamm. II Cal 229 (231), Teiv v Jones, 
13 M & W. 12. 

If a sale takes place by an unregistered sale-deed, the possession of 
the purchaser under that deed becomes adverse to the vendor from the date 
of the valid sale — Sfteonath v Tuhi Pat. 12 OLJ 139, AIR 1925 
Oudh 385. 87 I C 188, Qadar Buksh v Afangfta Alai 4 Lah 249 (251), 
A I.R 1923 Lah 495, 73 I C, 889, Mahtpal v Sflr;oo 13 OLJ 326. 

3 O.^l'.N 100. 92 I C. 99, A.I R 1926 Oudh 141 , Bashir Hasam v 
Chandrapal. 25 O C 83. 68 1 C 223. A.I R. 1922 Oudh 133 , Jasoda v 
Janak Misra, 4 Pat. 394. A 1 R 1925 Pat 787. 92 I C 1034 

Possession by vendor as tenant —The plamuff purchased some land 
under a. deed of conditional sale which provided that the purchaser should 
become absolute owner if the vendor did not exercise his right ol re- 
purchase in ten years. After the execubon of the deed, the vendor 
according to *he terms of the sslc-dced, .remained in possession of ihe 

L. 41 
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property as a tenant under the purchaser, and as such he and his repre- 
sentatives continued to hold over for more than twelve years after the 
date fixed in the sale deed Held that the possession of the vendor after 
the date fixed in the sale-deed was that of a tenant holding over after 
the expiry of the term of the lease, and did not become hostile to the 
plaintiR so as to defeat the latter’s claim to recover possession— 

V. Hoteya. 19 Mad. 437 (439). 

618. Adverse possession by trustee, Mohant, etc. 

Where a trust is express, e\-en though the cestui que trust chooses to 
put up with the acts of the trustee and takes no steps to. recover the 
trust property for more than twelve years, yet he is not barred when he 
does so choose to pursue and endeavour to recover It. Section 10 
applies to the case. But where the relations between the trustee and 
the cestui que trust are not express but have arisen by implication of 
law only, (e g , in case of a resulting trust, upon failure of the declared 
trust) then if the trustee assumes an adverse attitude towards his cesisi 
que trust, the latter must seek his remedy within the period of melve 
years But so long as the trustee occupies the position of a trustee as 
soon as the declared trusts have failed and there is a resulting trust 
in favour of the settlor, {i.e.. so long as he does not assume an adverse 
attitude) his possession is essentially that of his ccsfui que trust and can 
only be changed into adverse possession against the cestui que trust 
by n conscious and deliberate act That is to say, he must repudiate 
all Intention of holding for the resultant cestui que trust and he must 
assert his intention of continuing to apply the trust fund to uses which the 
Court has declared or which are known to him to have failed In 
event his possession becomes adverse to his legal cestui que trust, and 
if that person does not take steps within 12 years, he will not be able to 
avail himself of the provisions of section 10— Casamaify v. Currimbftoy, 
36 Bom 214 (239, 243, 244) This case has however been disapproTCO 
of in Mahomed Ibrahim v. Abdul LaitJ 37 Bom. 447 in which it has 
been held that a person claiming under a resulting trust is always barred 
by the 12 years’ rule without reference to the question whether the 
trustee assumed an adverse altitude. See also Kherodemoney v Doorgs- 
money. 4 Cal 455 which lays down that where a trustee takes possession 
of any property under a trust which is not valid under the law, his 
possession is adverse to the lawful title, and if the possession of this 
so-called trustee is for a period of more than 12 years, the rightful owner 
is barred 

Adverse possession by third parly against 
or cestui que trust : — Where a trustee in possession of Ian® 
has been dispossessed, and the twelve years have run after his dis- 
possession, the cestui que trustent, although entitled successively n® 
the prior estate and estates, will be barred— IKych v. East India Co.. 
(1734) 3 P. Wms. 305. Similarly, where a cestui que trust, who has 
been let into possession by the trustees, has been dispossessed and tne 
twelve years have run after his dispossession (whereby the cestui 4“ 
trust Is barred), the trustees are also barred — Melting v. Leak, (18-" 
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16 C.B. 652. In other words, the rule that the statutes of limitation 
are no bar in the case of trusts is only a rule applicable between the 
ecsfui que trust on the one hand and the trustee on the other hand; 
and It Is not a rule extending to third parties who have been In adverse 
possession— Hovcnden v. Lord Anncsfey, (1K)6) 2 Sch. & Lcf. 629; 
Lewin on Trusts (5th Edn.), pp. 623.625 

Adverse possession against idol : — Although an idol is a 
perpetual minor for certain purposes, it is not a perpetual minor for 
the purpose of limitation. So, the property of an Idol can be acquired by 
adverse possession as against ihe Mol— Chifar Mai v. Panchu Lai, 48 
All. 348. 03 I.C. 652, A.l.R 1926 All 392, following Damodar v. 
Lakhan Das, 37 Cal. 885 (894) (P-CI, Dasami v. Param Shameshwar, 
51 All. 621. 27 AL.J. 473, 116 TC 433, A.l R 1929 All 315 (318) 
And the mere fact that the Idol remained in the house of the adverse 
possessor does not make any difference ; because there can be adverse 
possession not only against the idol but over the idol itself — Dasamf v. 
Param, supra. Adverse possession can be acquired against the property 
of the Idol not only by a total stranger but even by the doner himself— 
Dasamf v. Param. supra. An idol installed in a particular asthan Is a 
lurldlcal person capable of holding property, and getting It managed 
through lu manager, shebalt or mohant, who would represent the Idol for 
the time being completely , and possession, if adverse against the mohant 
or shebalt for the time being must be deemed to be adverse against 
the Idol or the institution— Parfcas Das v Jankt Ballabha. 2 Luck, 239, 
95 I.C. 27, AIR. 1926 Oudh 444, 3 OWN Supp J. Oasami v 
Param Shameshwar, 51 All 621, AIR 1929 All 315 (318), 116 1C. 
433 

619. Adverse possession against successors in title ; 
— ^The word ‘‘plaintiff” in column 3 includes a person through whom the 
plaintiff derives his right to sue See sec 2 (8). It follows that if the 
statute has commenced to run against a person entitled, it continues to 
run both against him and as against persons deriving title under him, 
or claiming through him. Lightu’ood, p 9 On this principle, posses- 
sion which has already become adverse against a preceding trustee or 
shebalt becomes adverse against the succeeding trustee or shebait as 
well Thus, if a trustee or mohant of a temple or a shrine becomes 
dispossessed of the trust property, and the dispossessor is m possession 
of the property for more than 12 years, a suit brought thereafter by a 
succeeding trustee or mohant for possession of the property is barred. 
The period of limitation runs from the date of the dispossession of the 
previous trustee, and the succeeding trustee does not gel a fresh period 
of limitation from the lime when he succeeds to the office as trustee — 
Chidambaram v. Minammoi. 23 Mad 430 (4401 

619A. Possession by manager — Where a Burmese Buddhist 
lather at the time of his rc-mamage made over certain lands to his four 
children by his first wife, but he continued in possession and iramge- 
ment. held that the possession of the father was as that of a manager on'*^ 
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behalf of his children, and not adverse to their Interest— Msuni 
V. Alanng San, 5 Rang 576, A.I.R. 1028 Rang. 13. 105 I.C. 59S. But 
where one co^ieir, who was in possession of the property with the con- 
sent of the other co-heirs and was managing it on behalf of ail, alUnaled 
a portion of the property, the act of alienation was one adverse to the 
interests of all; and the period of limitation for a suit by the other co- 
heirs for recovery of possession of the property ran from the date of sale, 
and not from the date of a subsequent suit for partition — Af-cng Ton U 
V. Alaung Tan Aung, 5 Rang. 03. A l.R. 1027 Rang. 15S, 101 1 C. 691. 

620. Possession between co-owners, co<sharers etc. 
Mere occupation or enjojinent or management of joint property by ecs 
co-sharer does not constitute adverse possession as against the other 
co-sharers, unless there is a disclaimer of the latter’s title by open 
assertion of a hostile title by the former, or unless there is actual ous^r 
or some act equiv-alent to ouster — fiarodj v. /fniuia, 3 C.^'.N. 774; 
Ujilbi V. UmaKanta, 31 Cal. 970 (973); Bhairabendra v. Raiendra, 50 
Cal. 4S7: /lycneniissa v. Shrifch Isaf. 16 C.V.N. 849; CoUndi v. 
Urendra. 47 Cal 274 (278). Hastm /Hi v. Afzal Khan. 40 C-LJ 30; 
Faizaddin v. Ra/u. 21 C.L.j. 192; Nile v. Got-md. 10 Bom. 24; Dtnizr 
V. BhRa/i, 11 Bom. 365, Gangadhar v. Parashram. 29 Bom. SCO; 
Amrifa v. Shridhar, 33 Bom 317 (322); Ittappan v. Manaiikrama, 21 
Mad. 153 (159) ; Varada piltai v. Jeevaratnammal, 43 Mad. 244 (252) 
(P.C.); Hashmal v. Alathar, 10 All. 343 (346); /Himrd Razo Khan v 
Ram Lai. 37 All. 203; Alubarajlonnfssa v. Afuhammai Rs/a Kftan, 46 AH* 
377 (379), A.I.R. 1924 All. 3S4. 79 1C. 174; Afa/t/paf v. Sar) 0 O. A.I R; 

1926 Oudh 141, 3 O.^’.N. 100, Hardif Smgft v. CcrntHWi Singh. 64 
P.R. 1918 (P.C.). A.I.R. 1918 PC !, 47 I.C. 626; Cftanibftai J- 
Hasanbhai. 46 Bom. 213 (215), A I R. 1922 Bom. 150, 64 I.C. 20Sj 
Pciayutfiam v. Sabbaroja, 59 Mad. 879 (882); Ala Fafima v. Alonui. ' 
Rang 164; Barns v. Botm. (1887) 12 A.C. 192. Many acts which 
would be clearly adverse and might amount to dispossession as 

a stranger and a true owner of land, would, between joint onuers. 
naturally bear a diBerent construction— Alahrtad Ali Khan v. Khaia Abdol 
Gunny, 9 Cal. 744 (753); Kentatjcftafjin v. /Innapumi, 55 M L.J. 223. 
109 I.C. 553. A.IR. 1923 Mad. 652; Prescott v. Nevets. (1827) 4 Ms*" 
326 The exclusive possession of one co-sharer, even though conpl«^^ 
with the non-payment of prohts cannot amount to a clear adi'erse poss^f' 
sion unless there has been an ouster of the other co-partners to their 
knowledge and openly. In the absence of a clear demand and a clear 
\ refusal, the possession of one co-sharer cannot become adverse a® 
against the other — HarJfcesA v. Hardei-i. 49 All 763 10’’ I C. 66. A I-R 

1927 All. 454. 

The question whether exclusive possession by a co-sharer amounts to 
an ouster or not, depends upon the circumstances of each case ^«re 
the remaining co-sharers had previously been In exclusive possessicn of a'* 
the joint lands without, however, denial of the plaintiff’s right and without 
any objection by him, and they leased out to a third party a part smaller 
than what they would get on partition; held that there was no ouster— 
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Bibi Afmanj v. Satrurann^jja, 32 C.W.N. 449 (451). following hiabadtvip 
V. Bhflgabjn. 31 C.W.N. 496, A.l.R. 1927 Cal. 462, lOl l.C. 27. H one 
co-sharer separately occupies a portion o! the common land without objec- 
tion from his eo-sharera and with their express or implied consent, such 
sole occupation is not to be regarded as amounting to exclusion or ouster 
of the other co-aharcra from the possession of that portion, and they 
need not bring a suit for }oint possession thereof. If the co-sharers are 
dissatisfied with the manner in which the plot of land is being held in 
possession by the first-named co-sharer, their proper remedy is to bring 
a suit (or partition. On the other hand, if the separate occupation of 
a co-sharer is continued after objection from any of his co-sharers and 
in defiance of their claim to be in ioim possession, then the co-sharers 
who are excluded and ousted from iomt possession are entitled to bring 
a suit to obtain joint possession of the common property — Ourga Sanfcar 
V. Kamjfil Kumar, 55 Cal. 653, A.l.R. 1928 Cal. 535 (536), 111 l.C. 74; 
Ram Chandra v. Laksfimf Kanta, 47 C L.J 603, Ml I C. 19, A.I.R, 
1028 Cat. 574. 

Where a special relationship exists between the parties, such as 1 
tenants in common or members of an undivided family, the Court will j 
presume that possession held by one is possession held on behalf of all/ 
the co-ownera or members of the family, and It will lie on the possessor 
to prove that he held exclusive possession to the knowledge of those 
whose rights he seeks to affect by his possession— Aluthurakko Thevan 
V. Orr,,3S Mad 618 (621); Venkalaehatam v. <4nnapurnf, 55 M.L.J. 233 
When co^iwners are in joint possession, the ouster of one co-owner has 
got to be proved very definitely, and the mere fact that the co-owner 
never enjoyed a definite benefit from the estate will not lead to the 
inference of ouster, if ft is found that he visited the house from time 
to time and there was no break of social relation between the parties — 
Ala Bi V. Alakhatoon, 7 Rang. 744, 121 1 C 785, A.l R. 1930 Rang. 

72 (73). The mere entry of name in the mutation register is no Indication 
of adverse possession until it is shown that it was obtained after a 
clear declaration to the effect that the title of the other co-sharers was 
denied— Bashir Ahmed v Parshofam, 6 OW.N 536, A.l.R. 1029 Oudh 
337. The entry on, and possession of, land under the common title of 
one co-owner will not be presumed to be adt-erse to the others but will 
ordinarily be held to be for the benefit of all the co-owners, for the reason 
that the possession of one co-owner is rightful possession and does not 
imply hostility as would be implied Ir case of possession by a stranger. 

A co-owner might however establish a plea of adverse possession if it is 
clearly shown that he repudiated the title of his co-owners by an overi 
claim to exclusive ownership for more than 12 years before suit— 
Joeendra v Boladeo, 35 Cal 961 (968.^09), Cfymer v Dawkins, (IM5) 

3 Howard 674; Hari Pru v All Aang Kraw. 12 Bur.L.T. 129, 52 l.C. 
629. The overt acts which constitute a definite and continuous assertion/ 
of an adverse right must be of an unequivocal character clearly indicating 
an assertion of ownership of the premises to the exclusion of the richl 
of the other co-tenants— /agannafft t. Chaninf, 26 C.W.N. 65, A.l rI 
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1921 Cal 647, 67 I.C. 31. And the burden lies on the defendant to 
shew, not merely that he has been in sole occupation of the disputed 
lands, but also that there has been a disclaimer by the assertion of a 
hostile title and notice thereof to the owner either direct or to be inferred 
from notorious acts and circumstances — Jogendra v. Baladeo, 35 Cal. 961 
(970); Alima v. A'uHi, 14 Mad. 96 (97). Much stronger evidence is 
required to show an adverse possession held by a tenant-in-common than 
by a stranger , a co-tenant will not be permitted to claim the protection 
of the statute of Limitation, unless it clearly appears that he has repudiated 
the title of his co-tenant and is holding adversely to him; it must further 
be established that the fact of adverse holding was brought home to the 
co-owner, either by information to that effect given by the tenant m 
common asserting the adverse right, or there must be outward acts of 
exclusive ownership of such a nature as to give notice to the co-tenant 
that an adverse possession and disseisin are intended to be asserted— 
Jogendra v Baladeo, 35 Cal. 961 (969). Exclusion or ouster involves 
not merely the act of the person ousting but the state of mind of the 
person ousted. Knowledge on the part of the latter, therefore, is 
essential Such knowledge may be proved directly or inferentially. Oa 
the principle of constructive' notice it may also be proved by showio? 
that the co-sharer against whom the possession was exercised had sufficient 
notice of facts or sufRcient information which would put a reasonable 
person on enquiry and on receipt of which a reasonably attentive person 
could not but realise that he was ousted— AMuf Wahed v. Mohan Bash>. 
34 C.W.N, 246 (249), A.1 R. 1930 Cal 466 If no actual notice Is 
given to the co-sharer of the denial of his right, the occupant must make 
his possession so visibly hostile and notorious and so apparently exclusive 
and adverse as to Justify an inference of knowledge on the part of the 
co-owner sought to be ousted, and of laches if he fails to discover ana 
assert his rights — Jagannaih v Chandni, supra. But at the same time 
It IS not the law that a non-diligent co-sharer is bound to suffer , he 
will suffer only if the circumstances unequivocally tell him that he has 
been ousted or excluded or when he has sufficient information that wi 
put a reasonable man on enquiry which il pursued would unmistakeably 
show that he has been excluded or ousted — Abdul Wahed v. Mohan, 
supra “A silent possession accompanied with no act which can amoun 
to an ouster or give notice to his co-tenant that his possession is adverse 
ought not to be construed into an adverse possession” — per Marsha 
C J in McClang v. Ross, (1820) 5 Wheaton 116 

In the case of co-owners, the possession of one co-owner is m 
the possession of the other co-owner as well, and it is not possi e 
for one co-owner to put an end to that possession by any secret intention 
in his mind— Corea v. Appnbamy, [1912] A.C. 230 Nothing short ^ 
ouster or something equivalent to ouster can bring about that result 
Ibid. To enable one of the co-owners to acquire title by adverse posses- 
sion as against the others, his possession must be of such an 

i open, notorious, exclusive and hostile character as to amount to 
ouster of the other owners. The only facts that one of the co-owre 
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has bMR in actual possession of a house, that he has been alone making 
repairs in it, and that a short time before the institution of the suit 
«hen certain portion of the house fell down, he built them afresh, do 
not constitute an act of adverse possession on the part of the co-owner, 
so as to extinguish the right of the other co-owners — Mahadeo Prasad v. 
Ram Phal. 1 Luck. 62, 3 0 W.N 186. 92 I C. 685, A I R 1926 Oudh 
258; Siihcsnjr v Cangj Sagar. 13 OLJ 61. A.I R. 1926 Oudh 464, 
2 Luck 172. 9G I C 455. So also, as between brothers in a joint 
family, where no partition is proved, the mere fact that one of the 
'■brothers went to live in a neighbouring village would not make the 
possession of the other brothers who continued to live in the family house 
necessarily ad«rse— Jagivanifas v Bat Amba. 25 Bom 362 (365). Where 
a part of the property inherited by two sisters was m the exclusive 
possession of one, and the rest of the Joint property was in joint posses- 
sion. the exclusive possession of the particular portion was not adverse 
to the other sister in the absence of any facts from which an adverse 
possession may be presumed —Barnda Sandari v. Annoda Sundari, 3 
C.W.N. 774 (776). Where there has been no partition, mere non- 
participation in the rents and profits by one co-sharer and exclusive 
occupation by another would not constitute adverse possession against 
the former in favour of the latter— fifappon v Manavtkrama, 21 Mad 
153 (159): Dinkar v. Bhifca/i. 1! Bom 365 (368); Ahmadalla v Bashfr 
Ahmed, 94 IC 855, A I.R 1926 J 102. Md Wasil AU v Noimuddin. 

01 1 C 614, A I R 1926 J 166 But such non-participation or non- 
possession may, in the circumstances of any particular case, amount to 
an adverse possession and among the circumstances to be taken into 
consideration are the relationship of the parties, their position, the mode 
of life in the pameutar community to which the parties belong, the 
character of the property, and other circumstances of a similar character 
—Ayenenassa v Sheikh Isuf. 16 CWN. 849, 14 IC 722. Gobinda v. 
Upendra. 47 Cal 274 ( 278). 23 CW.N. 977. 56 I.C 141. As betweenl 
co-widows, the possession of one is not adverse to the other, especially! 
if the latter receives a maintenance allowance from the former — fndoo-i 
bunsc v. Qirb/iirun. 12 W R 15S 

The above rules apply not only among persons who are co-tenants, 
but extends to all who afterwards acquire undivided Interests in the* 
property, by purchase from the co-tenants Thus, if the interest of a 
co-tenant is purchased by a third person, such purchaser becomes a 
tenant-in-common with the other co-tenants, and the possession of such 
co-tenants cannot, in the absence of clear proof to the contrary, be 
adverse to such purchaser But If the purchaser, on going *lo the land 
to obtain possession is resisted by the other co-tenants, the possession 
of the co-tenints become adverse only from the date of such resistance— 
Binvanaii'i v. Rabi/a. 56 Cal 6l6. 33 C.W N. 46 (49), 117 | C. 503, 

A.I R 1929 Cal 250 A purch3«er from a co-sharer under an invalid 
sale-deed is in the same position as a co-sharer, and if he enters into 
possession under the invalid sale, his possession is not adverse to the 
co-sharers. In the absence of annhfog 10 show that he assened a different j' 
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title from that of a co-sharer— Sfteo /?a/ v. Aindhlya, 4 Luck. 503, 116 
I.C. 195, A. I R. 1929 Oudh 284 (285). 

But it is not correct to say that one co-owner can never hold adversely 
to the other co-owner. The question depends upon the nature of the 
former’s possession. Thus, one of the two-brothers, joint owners of 
certain immoveable property, executed a deed of reJinijuishment in favour 
of the other (the plaintifl). The deed was never registered, but the 
brother (plaintiff) in whose favour it was made remained in possession 
of the entire property. Held that the document (though unregistered), 
was admissible m evidence for the purpose of showing the nature of the 
plaintiff’s possession from the date of the document, and that coupled 
with the other evidence in the case, it was sufficient to show that the 
plaintiff had been holding adversely to his brother — Jhamplu v. Kiitramam, 
39 All. 696 (698), IS A L.j. 761. See also 35 Cal. 961 cited ante 
The possession of a co-owner is not ordinarily adverse to the other 
co-owners. But where a person originally entered not as a co-owner but 
asserting a hostile title, and then became a co-owner and continued w 
assert the hostile title and exercised his possession to the exclusion 
of the other co-owner, his possession did not cease to be advers^ 
Pankai Mohan v. Btpin Behari, 38 C.L.J 220, A.I.R. 1924 Cal. US. 
76 IC 5U. Ordinarily, sole possession by one tenant-in-common 1* 
not adverse to the others, but sole possession by one tenanf-in-cemmon 
maintained continuously for a long period without any claim or demand 
by the other tenants-in-common is evidence from which an actual ouswr 
of the latter may be presumed— (JangadAar v. Fflrasfirflm, 29 Bom. 3(«! 
Chandbhai v. Hasanbbai. 46 Bom. 213 (216), 64 I.C. 205, A.I.R. 15" 
Bom. 150; Muhammad Ishaq v. Nalha, 10 A.L.J. *59, 16 I C. 312, • 
Culley V. Deo, (1840) ll A. & E. 1008 

After partition, the possession of one co-sharer cannot be taken as 
possession held on behalf of the others, even though the property has 
not been divided by metes and bounds — Deba v. Rohtagi Mat. 28 M 
479 (480) 

620A. Adverse possession by Hindu female Where a 
widow is in possession of her life-estate in her husband’s property, it 
not competent to her, by mere assertion of an absolute proprietary title, 
in course of time to acquire such title by prescription against the re- 
versionary heirs of her husband, who are not entitled to obtain posses- 
sion till the widow's death — Anund Koar v Sodi Narindan, 83 P-R- ‘ 
But where ^widows, who are only entitled to maintenance, take possessioo 
of the estate and dispose of it to stran^rs, and the possession of tha 
widows and the strangers covers a period of more than 12 years, a suit 
by the reversioners after the lapse of 12 years from the date of the 
widows’ taking possession, would be barred, unless such possession was 
under an arrangement with the reversioners — Sham Koer v. Dah Koef> 
29 Cal. 664 (P.C J. ’ If a Hindu widow who has not a scrap of title to 
the possession of the property (c.g. a widow, during the life of her so 
or son’s widow) takes possesaon of the property not in the capaci'y 
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of a uidou- but absolutely and vlthom any qualification, and makes a 
gift of the property to strangers, her possession would b« a bar to the 
title of all persons who claim as reversioners either of her husband or 
of her son— Lacfiftan Kuu'ar v. Manoralh. 22 Cal. 445 (449) (P C.). 
There the widow asserted that she was entitled as full heir to the 
separate share held by her husband: where in a written statement in a 
suit brought against her she had asserted that she and her co-widow 
w'crc the heirs of their husband and had all along been in possession 
and it was only as an alternative pleading that she set up a title to 
possession on the footing of a right to maintenance ; where in an 
application to the Court she made an assertion publicly that she and 
her co-widow ticre the heirs and the only heirs to the property, from 
which assertion mutation of it to her name followed; where the widow 
made an absolute gift of part of the property; and where she made such 
public assertion of a right to exclusive possesson from 1859 to her death 
in 1895, the true inference was that her possession was adverse, and the 
reversioner's title was barred by limitation— Sufgur Prasad v. Raj Kishore 
Lai, 42 All. IS2 (157) (P C ). Where, according to the custom of the 
community to which the parties belonged, the widows were excluded from 
Inheritance, the widow's possession lor more than 12 years barred the 
reversioner's suit for possession— Deani Ranchhoddat v Ran-al Nothubkat, 
21 Bom. 110 (117) A separated Hindu died leaving two widows and a 
daughter-in-law, the widow of his predeceased son. Upon the death of 
the two widows, the daughter-in-law took possession of the property and 
remained in possession thereof for more than 12 years, and alter her death 
the reversioners sued to recover possession. Held that as the widow's 
daughter-in-law was not entitled to the estate, her possession must be 
regarded as adverse to the reversioners, whose cause of action accrued 
upon the death of the two widows of the last mate holder The suit 
was therefore barred — Oaiadhar v Parbah, 33 All. 312 (314) Where the 
widow of a member of a loint Hindu family takes possession on the 
death of her husband of property which was in his possession during his 
lifetime, there is no presumption that the possession taken is merely that 
of a widow of a separated Hindu In the absence of any evidence to 
show that her claim was limited to a widow's estate, she must be held to 
have acquired full title— Kali Charan v. Piari, 46 All. 769 (771), 22 A L J. 
725, 83 1 C 754, A I.R 1924 All 740; Rikhieo v Sukhdeo. 49 All 
713, AIR 1928 All. 45, 102 I C 175; Ifnan Shankar v Aisha Khatan 
45 All 729. AIR 1924 All. 86, 74 I C. 669. It Is not an invariable 
rule that wherever a Hindu widow is found In adverse possession, she 
must be treated as being in adverse possession of a widow's estate only 
There it is found that a Hindu widow took possession of the property 
absolutelv and not in lieu of maintenance or as' the result of any arrange- 
ment with the heirs and successors of the last male holder at any time 
she acquires full title by adverse possession— f?ej BahaJar v Kanhaiya 
Bakhsh. 4 O.W.N. 350. 99 l.C 890. A.I.R. 1937 Oudh t3S. 

Where. A. a widow who inherited the property of her husband and 
was entitled only to a limited interest. t*ans'erred certain property of 
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her husband to B the widow of a predeceased coparcener of her husband 
in 1833, and the latter remained in possession oI the property for more 
than 12 years after the death of A (which took place in 1843) and then 
B transferred the property to the defendants as though she had absolute 
title in It, and then died in 1886, and then the plaintiffs who were the 
reversionary heirs of the last male holder (and as such entitled to the 
property after A's death) sued to recover possession of the property m 
1888, held that the suit had been barred long ago by the adverse posses- 
sion of B for more than 12 years after A’s death (1843). Although a 
widow’s estate for life never constitutes a possession adverse to the 
reversionary heir, still since in this case B did not obtain the property as 
a widow but in a different capacity, her possession for more than 12 
years after A’s death became adverse to the reversioners (plaintiffs) 
entitled to come in after A’s death — Mahabir v. Adhikari. 23 Cal. &42 
(P.C.). 

Possession taken by a Hindu widow under an arrangement with fb® 
other members of the family and in pursuance of an award, cannot be 
adverse to the members of the family — Radha Duloiya v. Rasbick LaK 
45 All. I (5). A.I.R. 1923 All. 25. 75 l.C. 14, 20 A.L.J. 814. 

If a Hindu widow in possession of her husband's estate never claimed 
to have anything more than the limited estate of a Hindu female, she 
did not acquire any persona] title to the property as her etridhan. but 
she makes It good to the estate of her deceased husband — Lciwcnti v. 
Safa Chand, 5 Uh. 192 (19S) (P.C.), 28 C.W.N. 960, 80 l.C. 788, 
A I.R. 1924 P.C. 121 ; Umrao Smgh v. Pirthi, 86 l.C. 445, A.l R. 1925 
All. 369; Chakradhar v. Sftabkffnf. 6 P.L.T. 363. 88 1 C. 767, A I.R* 
1925 Pat. 460; Brindaban v. Ram Narain, A.l R 1925 All 330, 85 
I C. 449; Deshranf v. Thakar KiJftorc Smgh, 22 N.L.R 175, A.l R* 
1927 Nag. 104, 100 I C. 446 If a widowed daughter-in-law, who was 
not entitled to succeed to her father-in-law’s property, but was entitled 
only to maintenance, was allowed to remain in possession of the property 
in lieu of maintenance, and there was no evidence to show that she 
asserted any title adverse to the person entitled to inherit the propeny, 
held that the widow did not acquire the property as her stridhan, and 
that the only interest which the widow could have in the 'property was 
that of maintenance only. Consequently, an alienation of the property 
made by her was voidable after her death by the heirs of her father-in- 
law — Jagmohan v. Prayag Narayan, 6 P,L.T. 206, 87 l.C. 473, A.l R 
1925 Pat. 523 But if the female claims to hold the property not merely 
for her life, but absolutely, the property so held by her for 12 years 
would become her absolute property — ^Alaluka v. paieshur, 1 Luck. 273, 

3 O.W.N. 536, 96 I C. 672, A.l R. 1926 Oudh. 371 ; Varada PiUai v 
Jeevaratnammal, 43 Mad. 244 (252) (P.C.). 

When a widow, who is entitled only to maintenance and residence, 
continues in possession of the property after the death of the last male 
holder, to whom she is not the heir, and she holds possession simply 
because the reversioners have not yet come forward to take possession, 
her possession cannot be said to be adverse'until the reversioners assert 
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thclf righl to possession «ni demand it from her. There can be no 
question of adverse possession prior to such assertion— Alut/msu’ami v. 
Ponfuiyjj. 51 Mad. 815, 55 M.L.J. 436, A.I.R. 1928 Mad. 820 (822), ]10 
I.C. 613. 

621. Other cases of adverse possession • — In case of a 
religious endowment, if 8d\erse possession Is proved, time will run not 
only against the shebaii, but against the idol also, and time will run 
against the idol even in a case where no shebait has been appointed — 
Administrator-General v. flaltissen, 51 Cal 953 (059). A I.R. 1925 Cat. 
140, 84 I.C. 91. 

Under a mortgage of 1869 the mortgagee was entitled to immediate 
possession, but by arrangements between the parties, the mortgagor was 
allowed to remain In possession, the right of the mortgagee to claim 
possession being kept alive. The property was sold by the mortgagor m 
the same year. A suit for preemption was brought in respect of such 
sale and decree, and the preempior thereafter sold the property to the 
defendant In 1871. The mortgagee sued the defendant for possession in 
1883. The defendant pleaded adverse possession for more than twelve 
years. Held that the possession of a person who purchases property by 
asserting a right of pre-emption is not analogous to that of an auction- 
purchaser In execution of a decree He merely takes the place of the 
original purchaser, and enters Into the same contract of sale with the 
vendor (mortgagor) that the purchaser was making There is privity 
between him and the vendor, and he comes m under the vendor, and 
his holding must be taken to be m acknowledgment of all obligations 
created by his vendor Neither the possession of the pre-emptor nor that 
of the purchaser from him in 1871 Is adverse to the mortgagee— 

Prasad v. Sambhu Nath, 8 All. 86 (90, 91) 

Where lands granted to one member of a loint Hindu family were 
held by the joint family adversely to the individual interest of the grantee 
and his son. for more than twelve years, the rights of the grantee and his 
son were barred — Vasudeva v Magtini, 24 Alad. 387 (396) (P.C ) 

A wife, during the prolonged absence of her husband, who was 
erroneously supposed to be dead, made a moarosi grant of a portion of 
her husband's estate The grantee remained in possession for upwards 
of 12 years It was held that the lease being void, the position of the 
grantee was not that of a lessee but that of a trespasser, and that his 
possession (or more than 12 years had perfected his title — Dejoy Chunder 
V. Kelly Prosonna, 4 Cal. 327 (330) 

Where the property of a deceased Hindu vests in an executor, in 
trust for the beneficiaries under the will, and the bequest fails, such 
executor does not under the Indian law hold the property in trust for the 
heir of the deceased. A Hindu executor takes no estate (unlike an 
English executor) but only a power of management, and upon the purpose 
for which the executor Is to hold the property failing, the property undis- 
posed of vests in the heir at once. Coosequemly, the possession by 
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the executor becomes adverse to the heir from the date of the testator’s 
dezth—Kherodemoney v. Doorgamoney, 4 Cal. 455 (468). 

Where a person has been in possession of a property for owr 12 
years as legatee with an absolute estate under a will by a testator who had 
no disposing power over the property, and no objection has been made 
by the persons entitled to the property, the person In possession acquires 
an absolute title to the property — Ghonshamdoss v, Sorostvathibai, 21 
L.W. 415, 87 l.C. 621, A.l.R. 1025 Mad. 881. 

Possession of plaintiff’s land taken by an adjoining landowner under 
a mistake on the part of both parties as to the true boundary is adverse 
to the plaintiR — Ala Shan v. Somasundaram, 1 Rang 402, A l.R 1925 
Rang. Ill, 83 l.C 132. 

Adverse possession of fishery rights can be established in a public 
navigable river, if exclusive acts of possession are shown for the statutory 
period— Oebendra Lol v. Secretary of State, 31 C.W.N. 473. A.l.R. 1927 
Cal 403, 103 l.C 13. 

621 A. Adverse possession of a limited interest 
Possession of a limited interest in immoveable property may be just as 
much adverse for the purpose of barring a suit to recover that interest, 
In the same way as adverse possession of a complete interest in the 
property operates to bar a suit for the whole property; consequently, such 
possession of a limited Interest may be just as much as adverse for the 
purpose of barring a suit for the determination of that limited interest, 
as adverse possession of a complete interest in the property operates to 
bar a suit for the whole property. Such adverse possession for limited 
interest is good only to the extent of that interest, though It is a good 
j^ea to a suit for ejectment— /sftan v. Ramranjan, 2 C.LJ. 125; Gopal 
Krishna v. Lakhiram. 16 C.W.N. 634 (636), 14 l.C. 212; jeharam v. 
nilmoney, 35 Cal. 470 (476); Madkava v. Narayima, 0 Mad. 244 (247); 
Fateh Singhji v. Bamanji. Z1 Bom. 515 (538); Swarnnmoyi v. Sourindra. 

42 C L J. 14, A.l.R 1025 Cal. 1189, 80 l.C. 747; Sankaram v. Periasami. 

13 Mad. 467 (471) ; Bhairabendra v. Ralendra 50 Cal. 487 (490), A.I R- 
1924 Cal 45, 74 l.C. 193; Budesob v. Hanmanta, 21 Bom. 509. Where 
in an ejectment suit by an inamdar. it was shown that the defendants for 
more than 12 years before suit openly asserted their claim to hold as 
mirasi tenants, it was held that the defendants had acquired a title to the 
limited interest claimed by them, and could not be ejected— Trimbak v. 
Gulam Jilani, 34 Bom. 329; Narhar v. Canpati, 31 Bom L.R. 218, 
l.C 438, A l.R. 1929 Bom. 174 (175). But the tenant will acquire 
only the limited Interest claimed by him, but not proprietary interest. 

If a trespasser while in possession claims a right less than the absolute 
ownership in the land, he will acquire by prescription only the inferior 
title set up by him. The title acquired will be determined by the animus 
^ssidendi of the trespasser— Aluttnmkfcoo v. Orr, 35 Mad. 618 (621). 
Thus, if a tenant encroaches upon the lands of his landlord outside his 
tenancy, and claims to hold these lands as part of his tenancy, {ie., he 
professes to hold these lands in his character as a tenant), and thus he 
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holds possession of those lands for more than 12 years, the landlord’s 
right to eject the tenant and recover khas possession is lost; but his pro- 
prietary possession (i t., possession by receipt of rent) is not lost, because 
the possession of (he tenant, so far as the latter right is concerned has not 
been adverse— /share v. Ramranfan (supra); Copal v. Lakhiram (supra); 
/lIulhurahlL-oo v. On, (supra). So also, where a landlord seeks to recover 
possession of land in his tenant’s occupancy, and the tenant on the allega- 
tion of a perpetual tenancy successfully 'resists the landlord's attempt to 
dispossess him for the statutory period, the tenant can afterwards suc- 
cessfully plead the lav of limitation in bar of a subsequent suit in 
ejectment by the landlord— Badcseb v. Hanmanta, 21 Bom. 509 (515) 
In other words, the tenant, by asserting a claim to hold as a permanent 
tenant, will acquire a permanent tenancy. The landlord’s possessory 
right IS extinguished, but his proprietary interest (i e., right to receive 
rent) remains intact See also Falehiinghfi v Bamanji, 27 Bom 515 
(546). So a^ain, where a tenant transferred a non-transferable occupancy 
holding and the transferee v,3S In possession lor more than 12 years but 
he never repudiated the title of the landlord but claimed to hold possession 
as tenant, hefd that a suit for recovery of actual possession by ejectment 
of the transferee (defendant) was barred by limitation. Although the 
defendant did not set up an absolute title for the statutory period and 
had not consequently acquired by adverse possession such absolute title, 
he has yet acquired by prescription (he limited interest which he has 
set up, namely the interest of a tenant Consequently it was too late for 
the plaintiff-landlord to seek to eject the defendant as a trespasser; his 
title to recover actual possession was barred, although his title to recover 
rent was not extinguished— /eftaran v Nifmoney, 35 Cal. 470 (477), 
Bhairabendra v Raiendra, SO Cal. 487 (490), A l.R. 1924 Cal 45, 74 
I.C. 193 

In 21 Bom. 509 and 27 Bom. 515 cited above, the tenant by pleading 
a permanent tenancy had suecessfally resisted the landlord’s previous 
suit for possession But where the landlord at first filed a suit to recover 
possession from the tenant (who was a yearly tenant), and the tenant 
unsirccess/ulfy pleaded permanent tenancy, so that the landlord obtained 
a decree for possession, but the tenant continued in possession and 
paid rent, and 20 years afterwards (he landlord again brought a suit m 
ejectment and the tenant again pleaded permanent tenancy, held that 
the plea could not prevail Here there had been no successful resistance 
by the tenant of the landlord’s claim to recover the possession (in the first 
suit) I the landlord had succeeded and though the tenant had remained 
in possession, it is not shown that he remained in possession in assenion 
of a hostile title Consequently the landlord would get a decree for 
possession— Bhaifaf v. Kalansan£. 52 Bom. 55, 107 I.C. 52. A.l.R. 1927 
Bom 667 (668). See also Md. Munlas Ab v. 31ohan. 45 All. 419 (P.C.). 
A.l.R 1923 P.C. 118, 28 C.W.N 840, 74 I.C. 476; Madhay rao r. 
Raghvnoth. 47 Bom. 793 (P.C.). A.I.R. 1923 P.C. 205, 74 I.C. 362; 
Namaptllai v. RamanaUian, 47 Mad. 337 (P.C ), A l.R. 1024 P.C. 65 
R2 I.C. 226. 23 C.U'.N. 809. 
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A tenant is not precludetj by an admission of tenancy from showing 
that the nature of the tenancy asserted by him to the knowledge of the 
landlord has been adverse to the right to evict either at will or on notice 
given— T/ialorc Fatcsangii v. Bamanii, 27 Bom. 515 (539) ; Ram Rachhaya 
V. Kamakhya Narain, 4 Pat. 139, A.1 R 1925 Pat. 216, 84 I.C. 586 

The mere fact that the tenant made a yearly payment of rent is not 
fatal to the plea of adverse possession set up by the tenant; because the 
tenant is not denying the landlord's right to receive rent but merely denies 
the landlord’s right to eject him, and claims to be a permanent tenant — 
Sankaran v. Periasami, 13 Mad. 467 (471); Tbakore Fatesinghji v. Bamanji, 
27 Bom. 515 (536, 540) ; Charan Mahton v. Kamakhya Narain, 6 P.L.T. 
98, A.I.R 1925 Pat. 357, 86 I.C. 387. 

So also, the landlord’s claim for enhanced rent may be barred, if the 
tenant denies the landlord’s right to claim enhanced rent and continues 
to pay the original rent, for more than 12 years. In such a case, the 
tenant will he entitled to continue to hold the land at the original rate 
of rent— Gopalrao v. Mahadevrao, 21 Bom. 394 (396). 

621B. Effect of symbolical possession : — If the put- 
chaser of a property In execution of a decree finds that the property Is 
in the possession of the judgment-debtor or some other person, he may 
either make an application for delivery of possession under O. 21, rr. 95 
and 98, or he may bring a suit for possession. The application falls 
under Art. 180, and the suit is governed by Art. 137 or 138. If Ih® 
purchaser makes an application, and obtains only symboffeaf possession, 
but fails to obtain actual possession by reason of the judgment-debtor 
or other persons continuing in possession of the property, he may bring 
a regular suit for possession and such suit falls under Art. 144. As to 
the starting point of limitation in such suits, the question has to be 
considered from two points o! view (I) Whether the properly is or 
is not capable of actual possession; and (2) whether the defendant was 
a party to the proceedings in which symbolical possession was delivered 
to the plaintiff. 

(1) If the property is not capable of actual possession, (e.g if h I® 
in the occupation of tenants, or other persons entitled to possession, 
or is an undivided share in joint property), so that the only possible 
method in which the auction-purchaser can take possession is symbcUcal 
possession, such symbolical possession is equivalent to actual possession 
and gives to the auction-purchaser a new starting point of limitation, ana 
time runs from the date of delivery of symbolical possession, and not 
from the date of the sale or the dale of confirmation of the sale — Mahadev 
V. Jana, 36 Bom. 373 (F.B.) ; JuggohandhU v. Ram Chandra, 5 Cal. 
584 (F.B.); Rajcndra v. Bhugwan, 39 All. 460 (463); Gulab v. Aiaalla. 

5 OW.N. 372 (F.B.), A.I.R. 1928 Oudh 251, HO I.C. 70; Si/a 
Ramsandar. 50 All. 813, A I.R. 1928 All 412 (413), 26 A.L.J 573 (undivi- 
ded share in joint property). But if the property is capable of delivery o 
actual possession (e g. if the property is In the possession of the Judg- 
ment-debtor himself, so that he can be evicted from the property), but 
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the auction-purchaser gets only symbolical possession, does the symboli- 
cal possession operate as actual possession as against the Jud-ment- 
debtor. and give the purchaser a fresh period of limitation? The views 
of the High Courts are divergent. According to the Calcutta High Court, 
symbolical possession is equivalent to actual possession, even though 
actual possession could have been delivered. The symbolical possession, 
though erroneous, is still possession through an offlcer of the Court 
and by process of the law; therefore the judgment-debtor who was a 
party to the proceeding relating to the delivery of possession cannot 
ignore it or treat it as a nullity The period of limitation for the pur- 
chaser’s suit for possession against the ludgment-debtor runs from the 
date of delivery of the symbolical possession — Hari Mohan v Baburalt 
24 Cal 715; B/iuiu v. JaUndra. 27 C.W.N. 24, 77 1 C. 1035, A I.r! 

1623 Cal 138. Tfie same view is taken by the Madras High Court 

Govtnd V. Venkata, 17 M.L.J 598; Kamayya v. Afahfl/jfcsfimi, 53 M L.I. 
339, 105 I.C. 243, A.l R 1927 Mad. 849 (dissenting from Gov/niasami 
V. Pcffiapirumal, 44 I.C. 839). The Bombay High Court is of opinion 
that symbolical possession given under circumstances m which actual 
possession ought lo have been delivered, is a nulliiy, and the judgment- 
debtor will be regarded as being still in possession as from the date of 
sale. Time will run from the date of the sale, and no fresh period will 
run from the date of taking symbolical possession — Mahadev v. fanu, 
38 Bom. 373 (378) (F.B); Raghunufh v Kondtba. 46 Bom. 932 (936),* 
68 I.C. 91, A.I.R 1922 Bom 2, Shridhar v Ganpati. 43 Bom. 559; 
Lekshman v. Mora. 16 Bom 722. (The ruling In 36 Bom. 373 has 
been doubted in Mahadevappa v Bhma. 46 Bom. 710 (715) J The 
same view Is taken by the Allahabad High Coun— /ong Bahadur v 
Hanwant, 43 All 520 (524) (F B ). 

(2) As to the second point. It, has been authoriuiively laid down 
by the Judicial Committee that if symBolical possession Is delivered to 
the auction-purchaser, it is sufficient to pul a stop to the previous adverse 
possession of a person who was a party to the proceedings in which 
symbolical possession was delivered — f7adfta Krisftno v. Ram liahaiar 
22 C W.N. 330 (P.C.), A I R 1917 PC 197. 43 I.C. 268, 16 A.L.J. 33' 
Thus, if symbolical possession is delivered to the auction-purchaser, the 
ladgment'debior who was and must be taken to be a party to the execu- 
tion proceedings, cannot treat the delivery of possession as a nullity, 
and claim to continue to be m adverse pos«ession as from the date of 
the sale. His previous possession comes to an end, and in a suit for 
possession by the auction-purchaser, the period of limitation runs (under 
Art. 144) from the date of taking symbolical possession, and not from 
the date of confirmation of sale under Art 138— Han Mohan v Babnrali 
24 Cal. 715 (719. 720): Mangli v Debt Ocn. t9 All 499; Narain v 
latta. 24 All. 269 (271); /unoh Nath v. BfflTonfha. 27 C.T.N. 259 
A.I.R. 1922 Cal. 176; A’amayya v. iHahcbfcshmi. 53 M L.J 339 jq 5 
I.C. 243. A.I.R. 1927 Mad 849 (S50). Prstap v. Sonierbans. 3 p.LT 
623. A I.R 1923 Pat. 76; Harbhae*-an ▼. TejJ, 26 P.L.R. 546. A J R. 
1926 Uh 35; JogSXibandha v. Pamanani. I6 Cal. 530 (F.B ). Svnbolical 
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interval of some months after his father's eath, the defendant was held 
to be an independent trespasser, and could not add his own possession to 
that of his father (alleging that the encroachment had been begun by his 
father), and hence there vas no adverse possession for 12 conttncous 
years to extinguish the plaintiff’s title — ^Iidnapore Zemindary Co. v. 
Paniay, 2 P.L.J. 506 (511), 41 I.C. 114. “In order that the title of 
the wrong-doer may be barred by the adverse possession of a series of 

trespassers, the possession by them must be continuous 

but if a period ^of time should elapse, however short, after the abandon- 
ment of one trespasser who has not been in full statutory period, and 
before the entry of another, the title of the true owner is, as from the 
time of such abandonment, restored to him without any entry or act 
done on his part” — Dart’s Vendors and Purchasers, (7lh Ed.) Vol. I. 
page 474. 


622A. Interruption or cessation of adverse posses- 
sion : — If, while the defendant is in adverse possession, the rightful 
owner somehow manages to oust him, and obtains possession, the 
adverse possession is Intemiped, and comes to an end; and if the 
defendant again dispossesses the rightful owner under a decree obtained 
under sec. 9 Specific Relief Act, the period of limitation for a suit by 
the owner to recover possession would run from the date of the second 
dispossession (under the decree), and not from tbe date of the orip'nal 
adverse possession— /onah v. Scioa Kanta, 33 Cal, 821 (825); Prolah 
Chandra v. Durga Charan. 9 C.W.N 1061 (1064). S4e Note 595 under 
Art. 142, In other words, the adverse possession comes to an end in 
consequence of a re-emry by the true owner. But the re-entry, in order 
to vest the possession in the person entering and to prevent the bar 
of the statute, must be effective, as opposed to a merely formal entry. 
The making an entry amounts to nothing unless something is done to 
divest the possession out of the trespasser and re-vest it in fact m the 
owner — Doe v. Coombes, (1850) 9 C.B. 714 (at p. 718). 


The statute ceases to run also, if the adverse possessor quits the 
land and leaves the possession vacant. “If a person enters upon the 
land of another, and holds possession for a time, and then, without 
acquired any title under the statute, abandons possession, the rightfu 
owner, on the abandonment, is in the same position in all respects, a* 
he was before the intrusion took place. The possession of the intruder, 
inetleclual for the purpose ol tTansferting title ceases upon the ab^don- 
ment to be effectual for any purpose. It does not leave behind it any 
cloud in the title of the li^tful owner, or any secret process at wor 
for the possible benefit In lime to come of some casual interloper or 
lucky vagrant” — per Lord Macnaghten In Agency Co, v. Short, (18° ' 
L.R. 13 A C. 793. 

Thus if during the continuance of adverse possession, and 
he has" completed the 12 years, the defendant voluntarily abandons the 
land, the rightful owner Is in the same position in all respects as he 
was before the intrusion took place — Secretary of State v. Krishnamont. 
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■defendant’s possession comes to an end by vts major (e.g submergence 
of land), it has the same effect as voluntary abandonment— /bid (at 
p. 535); Mazhar Hussain v. Behari Singh, 28 All. 760 (762). 

If, during the continuance of possession, the defendant, before he has 
completed 12 years, is ousted from the land by a decree obtained against 
him by a third person, which however is subsequently reversed and the 
defendant recovers possession, such erroneous decree would not prejudice 
the defendant, and the wrongful possession given to the third person by 
such decree would not prevent the cooiinuous running of time against the 
plaintiff and in favour of the defendant — Dagda v. Kalu, 22 Bom 733 
(736) 

A judgment of a Court declaring that a party in possession of im- 
moveable property has no title to it has not the effect of interrupting 
the continuity of his adverse possession as against the real owner. If the 
party confmaes in possession in spite of that judgment, and his possession 
remains undisturbed. The judgment rather appears to emphasize the 
adverseness of the possession of the trespasser as against the real owner 
— Si'ngaravcfi v, Chokkahnga, 46 Mad 525 (527) (dissenting from Mir 
Akbar AH v. Xbdul Aiij. 44 Bom. 934); Skaik Makbool Ah v, Shatk Wefld 
Hossain, 25 W.R. 249; Raghunafh v Tnavengada, 9 M.L.T. 171, 6 I.C. 
.883; i4yfssa v. Ukshmana. 1911 M.W N. 207, 9 I.C. 795; Akbar v. 
Tabu. 45 P.R. 1914, 22 I.C. 8(», Hans Raj v. MjuIu, 63 1 C. 881 (882) 
(Lah.). But the Bombay High Court Is of opinion that such a decree 
puts an end to the adverse possession of the party in possession, and 
he must, if he wishes to acquire a good title by adverse possession, 
surt afresh after the decree— Mir Akbar Ah v. Abdul Aji/, 44 Bom. 
934 (938) 

623, Suila under lhi» Article : — Suit by adopted son —A 
suit by an adopted son to set aside an alienation made by his adoptive 
mother before the adoption, and for possession, is governed by this Article, 
and limitation, runs from the date of adoption, not from the date of aliena- 
tion— Srceramulu v Kristjmma. 26 Mad 143 (147) ; Sifjram v Rajaram. 
48 I.C. 230; Venkataratnam v. Venkataramiah, 27 M.L J 569. 25 IC 
692 : Harf v. Waman. 2 Bom L R 441 . Aloro v Balan. 19 Bom 609 (816) ; 
Ramakrishna v Tripurabai, 33 Bom 88 (95) 

A suit by the adopted son of the junior widow to recoier property 
from the adopted son of the senior widow on the ground that the adoption 
of the latter is Invalid, falls under this Article, and limitation runs not 
from the date of the adoption of the plaintiff, but from the time when 
the defendant had taken possession of the property; see Paij/irav v. 
Ramrav, 13 Bom. IGO. 

A suit for possession by an adopted son against the defendant who 
Is In wrongful possession of the propenies left by the plainii-ff's adoptive 
father is governed by this Article, and rot by Art. 119. cien if the 
plaintiff’s adoption Is denied — Chcnisnia r. Sabg Ran. 26 All. 40 (47, 4S). 
See Note 494 under Article 119 
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5uits Involving setting aside of sales etc : — Where the train relief 
sought is the recovery of immoveable property, and a declaration of the 
invalidity of an instrument is sought only as an incidental step, the case 
will be governed by the 12 years’ rule of limitation. Thus, where the 
alienation of a property is void, it does not require to be set aside, and 
a suit for recovery of the property by avoidance of such transfer is 
governed by this Article and not by Arts. 44, 91 and other similar Articles. 
See Note 330 under Article 44 and Note 420 under Article 91. 

Where a property not belonging to the judgment-debtor but to a 
stranger is sold in execution of a decree, such stranger may treat the 
sale as a nullity, and sue to recover the property at any lime withm 
twelve years from the sale; such a suit Is not governed by Art 12— 
Jan-ala v. Masiat, 26 All. 346 (353). See Note 281 under Article 12. 

Suit against redeem-ng co-mortsagor : — Prior to the amendment of the 
Transfer of Property Act in 1929, it was held that a co-mortgagor redeem- 
ing the entire mortgaged property and obtaining possession merely acquired 
a charge under sec. 95 Transfer of Property Act, and did not become a 
“mortgagee” withm the meaning of Article 148; and a suit brought against 
the redeeming co-mortgagor by the other co-mortgagors to recover their 
shares of the property was not a sun for redemption under Article 148 but 
a suit for recovery of possession under this Article — Vasudeb v Bahi}', 
26 Bom 500 (503); Ramckandra v. Sadashiv, 11 Bom. 422; Vithal v. 
Dinkarrao, 3 Bom.L.R. 685; ffafci Abas v. fafci Nurudtn, 16 Bom. 191* 
Makhdam v. Jadl, 9 O C. 91 ; Basania v. Dhonna, 55 I.C. 450 (451) 
(Lah.); Sheo Ganga v. Ranjit Stngh. 52 I.C 375 (Oudh); Mania v. 
Ramasami, 41 Mad. 650 (657); Porno Chandra v. Baroda, 46 Cal iH 
(116); JaiUskan v. Budhanand, 38 All. 138 (145); Rom Naraion v. Ram 
Dent, 6 P L.J. 680, 63 I C. 282 (283) ; Naram Das v. Saroj Din. 27 P.L R. 
65. 92 I.C. 980, A l.R. 1926 Uh 238; Wo}ihuddin v. Ahmad Ashraf. 

2 Luck. 618, A l.R 1927 Oudh 347; and limitation ran not from the date 
of the possession by the redeeming co-mortgagor but from the date when 
the possession became adverse by the assertion of an exclusive title— 
Rama Chandra v. Sadashiv, 11 Bom 422 (425) , Faki Abas v. Fold Nuradm, 
16 Bom 191 : Bhaudm v. Sk. Jsmail, II Bom. 425 (429) ; Vithal v. Dinkar, 

3 Bom.L R 685; Makhdum v. Jodi, 9 O C. 91. That is, time ran when 
the redeeming co-mortgagor denied the right of the other mortgagors to 
enter into possession until they had paid to him their shares of the charge 
upon the property which he has detra>’ed — Naram Das v Saraj Dm. 
(supra) ; IVan'r v. Girdhari, 7l I C. 847. 

On the other hand, it was held m Ashfaq v. Wazir. 14 All. 1 (F-^ 
Khialt Ram v. Taik Ram, 38 AH. 540 (547), Nura Bibi v. Jagal, 8 AH 295 
(300), Saiduddm v. Ratanlal. 32 All 160 (162) and ll'flzir Ah v. Ali Islam, 
40 All. 683 (685) that a suit against the redeeming co-mortgagors fal's 
under Article 148 (and not under Article 144) on the ground that the 
redeeming co-mortgagor stands in the shoes of the mortgagee, and the 
period of limitation runs from the date when the original mortgage 
becomes, redeemable and not from the time when the defendant redeems 
the mortgaged property. 
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Under section 92 Transfer of Property Act (as recently amended in 
19291 a redeeming co-mortgagor stands on the same footing as a mortgagee; 
so that a suit against him by the other co-mortgagors for recovery of the 
property is really a suit for redemption (An. 148) and not a suit for 
possession (An. 144). The Utter set of rulings cited above (14 AH. 1 , 
2S All 540, etc ) will now stand as correct, and the former set of rulings 
(26 Bom 500; U Bom. 422 etc.) are no longer good law. 

Other suits A suit to recover certain land, the title to which had 
been declared in favour of the plaintiff by an award. Is not a suit to 
enforce specific performance of a contract under Article 113 (because an 
award is not a contract) but one falling under this Article ; limitation runs 
from the date of the award — Sornavolli v AlutAayyo, 23 Mad. 593 (596) ; 
Bhajahan v, Bekary Lai, 33 Cal. 881 (883, 885); Sheo Narain v Beni 
Madho, 23 All. 285 (287) See Note 471 under Article 113. 

Where a vendor delivers possession of only a part of the property 
sold, the remedy of the vendee is not by a suit for specific performance 
but by a suit for recovery of possession of the rest of the property; and 
such a suit 1$ governed by Art 144 and not by Article 113— Bhan/an v. 
Sohaura, 18 P.R 1911. 92 P.L R 1911. 9 I.C 238 ( 239). 

Where a vendor was out of possession at the time of sale, and subse- 
quently recovered possession, a suit by the vendee to recover possession 
from the vendor would be governed by this Article (and not by Article 
136), and the cause of action arises from the date of recovery of possession 
by the vendor and not when the vendor had been originally dispossessed — 
Ram Prosad v. Lakhi. 12 Cal 197 (199); Sfceo Prasad v. Vdat, 2 All. 718; 
Nyamtulla v Nana, 13 Bom 424 (428). 

Where the defendant has planted certain trees on the waste lands of 
the plaintiff, a suit for removal of the trees and for recovery of possession 
falls under this Article, and not under Article 32— Alohammai S/ia^ v. 
Bindesswart, 46 All 52, AIR 1024 All 443, 75 1 C 266 

A suit by one of the heirs of a Muhammadan for partition nf the 
property left by the deceased. Is governed by An 144, so far as the 
tmmovcable propeny is concerned, and by Art. 120 as regards the move- 
ables— Syei Noordeen v. Syed liratum. 34 Mad 74 (75) 

A suit by the donor’s heirs for recowry of possession of property 
endowed to an idol, on the ground that the endowment was invalid, is 
governed by this Article, and must be brought within twelve years from 
the date of the gift— Sit3ram;i v fadunatk. 24 1 C 72 (79) (Oudh) 

624. Starting point of limitation Limitation runs when 
the possession of the defendant becomes adverse to the pbintifl Any 
overt act by the person in possession of the property starts adverse posses- 
sion The fact that the plaintiff (the party having title to the property) 
was not aware of the overt act does not make the possession less adverse— 
Khuda Baksh v. Karmun, 49 P.L.R. 1915. 27 I.C. 610 (611). 

K Hindu widow in possession of her husband’s property mortgaged 
It with possession in 1900, and lo the same year sold the equity of 
redemption directing the wndee to pay ©B the mortgagee, la November 
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1907 she adopted the plamtlB an4 died in December 1907. The vendee 
paid off the mortgage and obtained possession of the land in March 1908 
The plaintiff sued to recover possession in December 1909. Held that the 
starting point of limitation under this Article was not when the right of 
the plaintiff accrued (November 1907) but when the defendant's possession 
became adverse. The defendant’s (vendee’s) possession d‘d not become 
adverse until he obtained possession of the mortgaged property from the 
mortgagee (March 1908), for it was from this date that there was a clear 
indication in the shape of an oven act on the part of the vendee to 
indicate that he was asserting his nghts under the sale-deed. The suit 
was therefore within time — Hanamgowda v. Irgowda. 48 Bom. 654, 26 
Bom.L.R. 829, A.i.R. 1925 Bom. 9, 84 l.C. 374. 

The possession of the defendant does not become adverse to the 
plaintiff until the latter Is entitled to possession of the property. The 
general principle of the Act is that a person who had a right to enter 
should be barred if he does not exercise that fight in a certain time, tot 
that those should be barred who cannot exercise a right of entry. The 
maxim is — contra non vtrfcnfem agere non curnt praescripfio, that is, 
prescription does not nm against a person who is unable to act. Darby 
& Bosanquet, p. 289. So, in a suit by an adopted son to recover property 
alienated by the adoptive mother before his adoption, it was held that 
assuming that the possession of the alienee was adverse to the widow, 
that fact did not affect the plaintiff, who did not derive his fight to sue 
from or through her and against whom the defendant’s possession began 
to be adverse only after the adoption, when the plaintiff became enfhlsi 
to possession— Mona v. Bala/i. 19 Bom. 809 (616) In case of an adoption 
by a Hindu widow, limitation does not begin against the adopted son until 
the date of his adoption, and his right to his adoptive father’s property is 
unaffected by possession adverse to the adoptive mother — Hari Vilhal v. 
Woman, 2 Bam L R. 411. See also Harek Chand v. Befoy Chand, S 
C.W.N 795 (802). A Hindu died leaving a widow and a daughter. The 
widow alienated the properties for purposes not binding on the reversioners, 
and died in 1865. The alienees continued in possession of the lands to 
the exclusion of the daughter who died in 1901, and a suit was brought in 
1912 by the reversioners for possession of the properties. It was held 
that Art. 144 applied, and the possession of the defendants (alienees) was 
adverse to the plaintiffs only on the death of the daughter when they 
became entitled to possession, and the suit was not barred by hmitafioo 
—Neelakanta v. Narayanaswamt, 31 fA L.J. 847, 37 l.C. 733. The last 
male owner of a certain property died leaving a widow and his mother. 
The widow alienated a portion of the land without necessity and placed 
the alienee in possession. She died in 1876, The mother afterwards died 
in 1892. The nearest reversioner died in 1903 without challenging the 
alienation or expressly assenting to it In 1909 the reversioner next in 
succession to the deceased reversioner sued the allenet for possession of 
the land alienated. The defence was that the suit was barred bv limita- 
tion , Held that the plaintiff’s right -to sue for possession was an 
Independent right and not derived from or through the deceased reversioner. 
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BnJ consequently the defendant'* fossesston thoueh sdverse to the 
decca«e(l reversioner could not be £d\erse to the plaintiff till he was 
entitled to possession in t(K)3, and the present suit Instituted within 12 
years from that date was in time under Article l44~SundJr v. Salig Ram, 
2C P.R. 1911, (F.B.), 9 I.C. 300. On the same principle, adverse posses- 
sion by a third party against the mortga£or does not become adverse to 
the mortgagee, until the latter is entitled to the possession of the mort- 
gaged property (See Note 616 ante) So also adverse possession by a 
trespasser against the tenant does not become adverse to the landlord until 
after the expiry of the period of tenancy See Note 613 an/e. Similarly, 
adverse possession by a female entitled to a limited estate does not 
become adverse against the reversioners See Note 620A 

The plaintiff obtained a decree in 1873 by which he became entitled 
to cemin portions of land which were in the possession of the defendant, 
the actual boundaries of which were not defined by the decree but were 
ascertained In execution in 1876 The defendant continued in possession 
of some of the lands and the plaintiff had to hie o fresh suit to get 
possession of them, to which the defendant pleaded limitation It was 
held that limitation began to run when the boundaries of the lands were 
finally ascertained in 1876, and not from the date of the decree in 1873 — 
/egafit V. Sarab/it. 19 Cal. 159 (I7f) (PC). 

Where certain chakran lands, which had been included in a patnl 
mahal, were resumed by the Covemmem and settled with the lemmdar, 
and the pamidar brought a suit against the zemindar for possession of 
those chakran lands, held that the period of limitation for the suit ran 
not from the date when the Government settled the lands with the zemindar, 
but from the date when the zemindar’s possession became adverse to the 
patnidar, {.e., when some act was done by the zemindar indicative of a 
hostile attitude on his part towards the patnidar. The possession of the 
zemindar may become adverse to the patnidar In a variety of ways, e.g , 
when the lands are settled by the Zemindar with tenants, or when the 
patnidar after being invited to come and take the lands does nothing and 
the Zemindar thereafter makes other arrangements either for holding the 
lands in fchas or for settling the same with i/ardars^or the like In each 
case the facts have to be investigated having regard to the language of 
Article 144— Nagendrflbflfj v. Ee/oy Chond Mahatop, 50 Cal. 577 (584), 
A.l.R 1923 Cal. 734, 28 C.W.N. 114, 74 I.C. 153. 

625. Burden of proof —In a suit falling under Article 144, 
what the plaintiff is required to establish is his tiUe to the propeny. The 
plaintiff need not prove possession :.ii Is not for the plaintiff to prove that 
he was in possession within 12 years prior to suit— Sayad Ujamtula v. 
Nana. 13 Bom. 424 (428) ; Karan Singh v. Bakar A/i. 5 All. 1 (6) (P.C.) ; 
SuWieo V. Ram Dulari, 29 O.C. 131, A.I.R. 1926 Oudh 313, 92 I.C. 825! 

It is only in cases falling under Article 142 that the plaintiff Is required to 
prove possession within 12 years before stut. In cases under Article 144, 
the plaintiff may rest content with proof of bfle only in the first instance-^ 
Koki V. Baba;i, 14 Bom, 458; /«' Chand t. Gimvr, 41 All. 669 (673). 
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The plaintiff’s title may be presumed under certain circumstances 
Thus, the admission by Government that they had paid rent (or some 
years to the plaintiff is sufficient in law to raise a prima fade presump- 
tion of title in his favour, and the onus of proving that the land belonged 
to Government and that rent was paid to the plaintiff under mistake lies 
upon the Government — Vtthallas v. Secy, of State, 26 Bom. 410. 

After the plaintiff has established his title, his onus is discharged 
He is not required to prove that his title has not been extinguished by the 
operation of limitation. It was held in Inayct v. AH Huscin. 20 All- 182 
(185), Secy, of State v. Vira Rayon, 9 Mad 175, Secy, of State v. Bavoiti. 
15 Mad. 315, and Secy, of State v Kota Bapanamma, 19 Mad. 165, that 
in a suit under this Article, the plaintiff was required to proie not onl) 
a legal title to possession but also to prove by some pnma facie evidence 
that he had a subsisting title not extinguished by the operation of the 
statute of limitation, before the defendant could be called upon to 
substantiate a plea of adverse possession That is, the plaintiff was required 
to prove title as well as possession within 12 years prior to suit But 
these decisions have been practically overruled by the Privy Council ruhns 
in 5tfcrefary of State v Chetkkani Rama Rao, 39 Mad 617 (631), in which 
their Lordships have observed : ‘’The onus of establishing title to property 
by reason of adverse possession for a certain requisite period lies upon 
the person asserting such possession (i c., upon the defendant), If It 
were not correct, it would be open to the possessor for a year or a tiny 
to say , *1 am here, be your title to the property ever so good, you cannot 
turn me out until you have demonstrated that the possession of inyself 
and my predecessors was not long enough to fulfil all the legal conditions ’ 

It would be contrary to all legal principles thus to permit the squatter 

to put the owner of the fundamental right to a negative proof upon the 
point of possession.” In other words, when the plaintiff has established 
his title to land, the burden of proving that he has lost that title by reason 
of the adverse possession xif the defendant lies upon the defendant— 
Gobinda v. Inglts, 7 C L.R. 364 (P.C); Karan Singh v. Bakar Ah. 

5 All. I (P.C.); Kuthali v. Kunharankutft, 44 Mad. 883 (891) (PC); 
Inderpal v. Thakur Din, 27 O C. 77, A I.R. 1924 Oudh 266, 78 I C. 895; 
Parmanand v. Sahib AH. II All 438 (443); AUma v. Kutti. 14 Mad. 96 
(97); Jobeda v Tulshi Charan, 36 C.L.J. 472, l.C 564, A. I.R. 

Cat. 82; Faki v. Babaii, 14 Bom. 458 (462); Vasudeo v. Eknath. 35 Bom 
79 (91); Syad Niomtula v. Nana, 13 Bom 424 (428); Chinto v. fanki. 

18 Bom. 51 (57); Alima v. Kutti. 14 Mad. 96; Ram Surat v. Badri, 50 
All. 89; faichand v Girwar Singh, 41 AH. 669 (671), 17 A.LJ. ei"*: 
fforthaiya v, Cfnvar, 51 All. 1042; Aid. Amanuila v. Badan Smgh, 17 Cal 
137 (P.C); Radka Kanta v. Bhaeiwati. I P.L T. 192, 55 IC 247; 
Gursahai v. Chhedi. 27 O C. 130, A.l R. 1925 Oudh, 42, 79 l.C. 964; 
AJaung Aung v. Alaung San, 5 Rang. S76. 105 1 C. 598, A.I.R. 1928 Rang. 
13; Aluthij Chetty v. Seena. 12 Bur.L.T. 234, 56 l.C. 951. V^hen It 1* 
found as a fact that the defendant had admitted the plaintiff’s ownership 
up to a certain period, then before the defendant can set up adverse 
possession, he must show when the alleged adverse possession commenced 
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— V Fjnchftoi. M Bom 442 (444). When ihe possession of the 
defenisnt «at (n the heplnnm]* lawful and not Inconsistent with the 
plaintiff's iiiie, the burden lies on him to shew that his possession has 
t<«umed another character and has become Inconsistent with the plaintiR’s 
t’llc - /Ifcrran V AffliiJvilrrama. 21 Mad. 1S3 (159). 

If the defendant fails to prove that he has been In adverse possession 
for more than 12 jears, the plaintiff Is entitled to succeed simply on the 
strength of his title It Is not necessary for him to ro further and prove 
that he «as in actual possession at some period within 12 years prior to 
the commencement of the suit— /flirAemf v. Cimar Singh. 41 All. 669 
(6701 

626. Invalid title cured by adverse possession : — If 
possession is acquired by a person under an invalid title and he continues 
to remain in possession for more than 12 years, although the document 
relating to his title may be invalid for uant of registration or any other 
ground, yet the possession having bsted for more than 12 years, the 
title becomes an unassailable one. Therefore, where a party originally 
enters into possession under an unregistered sale-deed, and remains in 
possession for owr 12 years, the defect of his title is cured by his having 
been m possession for the statutory period— Afaft/paf v. Sarfoo, 13 O.L.J 
326, 3 O.W.N. 100, 92 I.C. 99, A I R. 1926 Oudh 141; Qflijr Bakhsh 
V Alangha Afaf, 4 Lah. 249 (251), A.I.R. 1923 Lah* 495, 73 I.C. 889; • 
Ram Udit V. Bliagwal. 95 I C. 438, A I R 1926 Oudh 500. So also, 
where the registration of a $ale>deed Is found to be illegal, the purchaser 
gets full line to the property purchased. If he is put In possession in 
pursuance of thd ssle^eed, and continues to be in possession for 'over 
12 years, openly and adversely to the knowledge of the vendor— 
lasoda Kuar v, Nanak Afisjir, 4 Pat. 394, A.I.R. 1925 Pat. 787, 7 P.L.T. 
507, 92 I.C. 1034 Slmilirly, where the mortgagor surrendered his 
equity of redemption to the mortgagee but there was no deed of 
surrender, and the mortgagee remained in possession for 40 years, he 
acquired proprietary title to the property — Basftir Husain v. CAandropal, 

25 O C 83, A.l R. 1922 Oudh 133, 68 1 C. 223. Where one brother 
executed a deed of relinquishment in favour of another, but the deed 
was never registered, and the brother in whose favour it was made 
remained in possession, held that the registered deed being insufficient 
to pass title, the possession taken under It must be held to be adverse 
and if It continued for more than 12 years, it was sufficient to create 
a title in favour of the person in possession — Jhamplu v. Kutramanl. 

39 All. 696 (698) A tjonce under an oral gift, which is invalid under 
the Hindu law, can perfect his title by possession for twelve years. 

If the donee is a female, the property becomes her stridhan— Afa/nfca 
Kunwar v. Patesxvar, 1 Luck. 273, 3 O.W.N. 536, 96 I.C. 672, A.I.R. 
1926 Oudh 371, following Varada Piltai v. Jeevarainammal, 43 Mad. 

244 (250) (P.C.). Possession for more than 12 years under an 
unregistered perpetual lease perfects a title by adverse possession, though 
the deed itself is invalid- Bant of Upper India ▼. Hamath. 93 I.C. 852, 

A.l R. 1926 Oudh 410. Where an adopted son held exclusive 
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of certain property for over the statutory period, and a reversioner subse- 
quently sued for partition and possession on the ground that the adoption 
was invalid, held, assuming that the ^opted son had an invalid title, he 
having been m exclusive possession, and the persons suing not being able 
to prove Joint possession, the suit was barred — Ishwari Prasad v. Hari 
Prasad. 6 Pat. 506, 8 P.L.T. 34, A.I.R. 1927 Pat. 145, 106 l.C. 620. 
A grant made In contravention of sec. 12A of the Chota Nagpur 
Encumbered Estates Act Is void, but if the grantee remains in possession 
for more than 12 years, he acquires a title by adverse possession — 
Bageswari v. Jagannath, 8 Pat. 549, A.I.R. 1929 Pat. 117 (120), 115 
l.C. 699. 



PART IX — Thirty Years. 

145. Against n de- Tliirty The date of the deposit 

positar>’ or pawnee years. or pawn, 
to recover moveable 
property deposited 
or pawned. 

627. Scope : — According to some cases of the Calcutta High 
Court this article applies e\en though the moveable property is not 
recoverable in specie,— Gangahari v. Nabin, 20 C W.N. 232 (233), 34 
J.C. 059j Lala Gobind v. Chairman, 6 C.LJ 535; JaJneshwar v. Kailash, 
A.l.R. 1929 Cal. 143 (144), 107 I.C. 473; Admmislraior-Ceneral v. 
Knshto Aamini, 31 Cal. 519 (affirming 7 C.W.N. 476). Therefore, the 
term "moveable property" as used in this Article includes money — Lala 
Gobind V. Chairman, 6 C.L.J. S3S. So also, where the plaintilT made 
over to a goldsmith certain gold ornaments of the weight of one tola 
to be melted and made Into new ornaments, and failing to get the orna- 
ments on repeated demands instituted a suit for the return of one tola 
of gold or its price, held that this Article applied— Cangaftarf v. Nabin, 
(supra). But in the earlier case of Jssttr Chunder v. Jiban Kumari, 16 
Cal. 25, it «as held that (he term 'deposit' meant a deposit of goods 
to be returned tn specie. In another earlier Calcutta case also it was 
held that this Article applied only to a case of a deposit which was recover- 
able In specie, and therefore the Collector was net a depositary of the 
surplus proceeds of a revenue sale remaining in his hands — ^ecrefary 
of State V. Fazl All. 18 Cal. 234 (241) 

According to Madras, Panjab and Albhabad High Courts, this Article 
is applicable only to a deposit returnable m specie, and is inapplicable 
to a deposit of money— /ajoda Bibi v. Parmanand, 16 All. 256 (258); 
Kalyan hlal v. Kishen Chand, 41 All. 643 (645); BafaiIrnsAnudu v. 
Narayanaswamy, 37 Mad. 175 (177); Gaaesh Lai v. CAunni Lai, 74 
P.R. 1882; Dalipa v. Labhu Ram, 4 P.R. 1919, 65 P.L R. 1918, 47 I.C 
592. In the Allahabad case of 41 All. 643, Walsh J. did not apply this 
Article even to a case of deposit of gold mohurs (which were to be 
returned in specie), but applied Article 60, on the ground that the mohurs 
were ‘money.’ 

The right to officiate as pnest at funeral ceremonies of Hindus is in 
the nature of immoveable property, and a suit to redeem a share of such 
right is governed by Article 148 and not by this Article — Raghoo Panday 
V. Kflssy, 10 Cal. 73 (74). 

628. Deposit i— Although the term ‘deposit’ ordinarily implies 
the deposit of specific property returnable In specie, it has a wider mean- 
ing. If a Government security or a sum of money is delivered to be held 
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as security for the performance of some engagement and upon the express 
cr implied understanding that the thing deposited is to be restored to 
the owner as soon as the engagement is fulfilled, the person with whom 
the deposit has been made will be treated as a depositary— Laffl Cotiind 
V. Chairnan. 6 C L.J. 535 followed in Nani Lai v. Asutosh. 55 IC 
515 (Cal.); see also Vpendra v. Cotledor, 12 Cal. 113 (115) 

But a simple deposit of money for safe custody (and not to be kept 
as security for the performance of any work) docs not fall under Art. 145 
(but falls under Art. 60) — Goncsfi Lai v. Chunni Lai, 74 P.R- 1882, 
Bufakrishnudu v. Narayanaswamy, 37 Mad. 175; Narmadabai v. Bhabani- 
Shankar, 26 Bom 430 (so assumed) ; see also Kalyan Mol v 
Chand, 41 All. 643 (645). 55 I C. 45; Jasoda v. Parmanand, 16 All. 256 
(258) 

Where certain G. P. Notes were made over by the plaintiffs to the 
defendant to be kept by him in deposit on their behalf and if necessary 
to be used by him for raising funds for her own purpose, and the defen- 
dant sold all the notes, but had neither replaced them nor paid their 
value to the plaintiffs, held, that a suit to recover the value of those 
notes was governed by Art. 145, In as much as the transaction amounted 
to a deposit — Administrator-General v. Krishto Kamiftt, 31 Cal. 510 (528) J 
In this case, Hill J however was of opinion (see pp. 533, 536) that the 
transaction did not amount to a deposit, for an essential characteristic oI 
a deposit properly so called was that the thing deposited should not be 
used by the depositee, and that Article 145 would not apply, but Art, 49 
would be the proper Article, or even Art. 115 or 120 

The Madras High Court has held In Bafafcns/inudu v. NarayanasnamVf 
37 Mad 175 (178) that ‘‘the term ‘deposit’ should be taken to mean the 
sort of bailment known to lawyers under the name of 'deposifum' in the 
Roman law of Bailments which was accepted by Lord Bracton and after- 
wards by Lord Hold in Coggs v. Barnard, (1703) 1 Sm. L.C. 173, as fit 
to be enforced in England This depositum Is a bailment of a specific 
thing to be kept for the bailor and relumed when wanted, as opposed 
to commodatum where a specific thing as a horse or a watch is lent to 
the bailee to be used by him antj then returned ; and both are contrasted 
with mufimm where corn, wine or money or .other things are given to be 
used and other things of the same nature and quantity are to be returned 
instead. In the Limitation Act, the word ‘deposit’ does not include so- 

called deposits of money or other things which are not intended to b< 

kept but to be used.” The same view seems to have been taken In 

Gangineni Kondiah v Cottipati pedda, 33 Mad. 56 (at p. 59) although it 

was not necessary for the decision of that case. Where the plaintiff 
deposited certain sum with the defendant at interest, and the defendant 
was not prohibited from using It nor was he bound to keep it invested fn 
any particular way, and there was nothing to show that the defendant 
was a trustee of the fund, held that the defendant did not hold the money 
In deposit within Article 145 — Samttel v Ananthanalha, 6 Mad. 351 (352). 
The Madras High Court has also held that there can be no ‘deposit’ if 
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the thne tfcrositcd l» ret to bc rettitTted In the condition In which It 
Would n3tur*ll> remain at the time ol return. Therefore, where the 
r'a nil" paw certain toexe nibiea to the defendant, so that he mipht 
pet them con\encd into an ear-omament. It *a* held that the transaction 
was not a depo«it -\jM>jnwny v. Astfsdmy, 24 M.L.J. 184, 18 I.C. 
921 But in the recent ca*c of v. L^lahmf /Immaf, 44 

MLJ 4.M. AIR 1913 Mid 578. 72 I.C. 842. the same High Court 
has laid down that the term der<Kit is used in Article 145 in a plain 
and simple lancuipe to mean umply that where one man’s property 
is handed b\ that man to another, the latter becomes a depositary of it; 
If IS not the intent.on of the Lephtature that the Courts who have to 
admmxicr the law should ha\e to study either the case of Cogif^s v. 
Bi’rnjrd or the Roman Lav In order to ascertain what is the true 
meanTg of Amc'e 145. the- term ‘deposit* should not be confined to 
the ftrici rreanmg of dcfositum under the Roman L4w, but also Includes 
cases where a thing is handed over to a person on the understanding 
that the depositary might use the ihing for his own benefit and then 
return it when demanded 

fl ornaments, clothes and money are deposited with a person for safe 
custody, a suit to recoser the ornaments and clothes (but not the money) 
falls under this Article— A'ermodabai v Bfmbanfsfionlar, 26 Bom. 4v30 
(432). 

A contract of bailment or deposit or pawn does not come to an end 
on the death of the bailee, depositary or pawnee, and the legal represen- 
tative who succeeds to the estate of the deceased is bound by any contract 
to which the deceased was a party Therefore a suit to recover a |cwel 
from the legal representative of the original depositary falls under this 
Article and not under Article 4S or 49— Krfshaasiiamf v. Gopjtarfijrf.tr. 
20 LW 758, A.l R. 1025 Mad. 185. 84 I.C. 1020. 

The plamtlR handed over a fewel to the defendant to pledge It and 
raise loan on it for the plalntifT. PUIntllf paid off the to.an. but the 
defendant who got back the jewel retained It, and refused to return it 
to the plalntiR. Hctd that as there was no agreement that the jewel 
should remain in deposit with the defendant after the repayment of the 
loan, thli Article could not apply to a suit brought by the plaintlR. to 
recover the jewel. The suit fell under Article 49--C<’rafjxflmf v. Subra- 
mania. 35 Mad. 636 (638), 12 I C 207. 

629. Demand and refusal t — A suit for retovery ol moveable 
property deposited is governed by this Article, and not by Art. 48 or 49, 
even though there has been a demand for the return of the deposit and 
a refusal by the depositary; limitation runs from the date of the deposit, 
and not from the date of refusal— ATannadabaf v. Bhabanisankar, 26 Bom. 
430 (432); Cangincni Kondiafi v. Koadappa. 33 Mad. 56 (6i); Promotho 
V. Prodyumno. 26 C.W.N. 772. A.l R. 1921 Cal. 4l6. 69 I.C 900; 
Gangahari v. Nabfrt Chandra, 20 C.W.N. 232 (233), 34 I.C. 959. In 
England, however, time runs from the date of the demand, and no cause 
of action accrues until there is a demand and refusal— Wi/fcmson v 
Verify. (1871) L.R. 6 C.P. 206; In re Tidd. (18931 3 Ch. IM (156). 
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630. Art. 145 and Art. 49 Article 145 is the special 
Article dealing with a suit against a depositary to recover moveaWe pro- 
perty deposited, Article 49 on the other hand deals generally with a 
suit for other specific moveable property, and has no application where 
the specific provision contained in Article J4S applies. Article 49 
cannot be deemed to provide for the cases where the possession o! move- 
able property is transferred to another by reason of a confidential relation 
such as is involved in a deposit— Can^inen/ Kondioh v. Kondappa. 33 
Mad. 56 (57) , Promolho Nath v. Prodyumna. 26 C.Xi^.N. 772, 69 I.C. 
900, A.I R. 1921 Cal 416 Article 49 does not apply where there is a 
'deposit' in any sense of the term — Ktshfappa w Lakshmi Ammal, A J.R- 
1923 Mad 576, 44 M.L 43!, 72 I C. 842, 

The Allahabad High Court is of opinion that in order to entitle the 
owner to sue for possession of the goods deposited or to recover damages 
for their loss, if they are not restored to him, he must make a demand. 
As there is an implied contract that they will be returned on demand, 
on failure to return them on demand, there is a breach of contract, and 
the owner may sue in contract in which case Article 145 will apply. On 
the other hand, the owner may sue in ton, owing to the unlawful with- 
holding of (he goods, end in that case Art. 49 would apply to the suit, 
being a suit for return of specific moveable property wrongfully detained— 
Jffliyan Mai v, Kuhen Ckand, 41 All 643. 55 I.C. 45. But all the other 
High Courts are of opinion that even though there is a demand for the 
goods and a refusal by the defendant, such refusal does not amount to 
a wrongjttl detention of the goods so as to attract the application of Art. 
49. When goods are deposited, the article applicable is Art. 145; and 
this Article is not controlled by Art 49— Afa Shwe v. AJa Saw. 6 Rang. 
547, 116 rC. 468, A I.R 1928 Rang 309; Narmadabai v. Bhawaru- 
Shankar, 20 Bom 430, 4 Bom LR 72; Gangincni Kondiah v. KonSapps, 
supra , Kistappa v Lakshmi Ammal. supra , Gangahari v. Nabin, 20 
G.W.N. 232 (233). 34 I.C 959. 

146. — Before a Court Thirty When any part of the 
- established by Royal years. principal or interest 
Charter in the exer- was last paid on ac- 

else of its ordinary count of the mort- 

orrgrnal cWi\ juris- gage-debt, 

diction by a mort- 
gagee to recover 

from the mortgagor 
the possession of ‘ 

immoveable pro- 
perty rnortgaged. 

631. Where no part of the prlndpal or interest has been paid, ih* 
extended period of llmltatloa prescribed by this Article cannot be taken 
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tdvantace of. and the twelve years’ mk will apply— Chunder v. 
Juggatmonmohini. 4 Cal. 283. 

This Article refers to suits instituted In High Courts; similar suits 
instituted in mofussll Courts are provided lor in Article 135. 

1 46 A. By or on be- Thirty The date of the dis- 

half of any local years. possession or discon- 
authority for posses- tinuance. 

sion of any public 
street or road or any 
part thereof from 
which it has been 
dispossessed or of 
which it has discon- 
tinued the posses- 
sion. 

632. This Article does not apply where the suit is brought not by 
any local authority, but by a private person to oust the defendant from 
the road encroached— A char Sitigh v. Bodhawo, 124 P.R. 1912, 15 I C< 
285. 

The “local authority” need not be the owner of the street or road 
This Article cannot reasonably be restricted to streets or roads formed 
by the Municipality on lands belonging to or acquired by it in a proprietary 
right. For instance, when the Legislature has vested a street in a Munici- 
pal Council, such vesting does not transfer to the Municipal authority the 
right of ownership in the site or soil over which the street exists Still, 
the Municipality has a certain property in the soil of the street which 
would enable it as owner to bring a possessory action against trespassers , 
and such possessory suit would be governed by this Article — Sundaram 
V. Municipal Council. 25 Mad 635 (650). 

The word ‘road’ in this Article, includes the portion which Is used as 
a road as also the lands kept on both sides as parts of the road for the 
purposes of the road— Anukul Chandra v CAoirman, Dacca District Board, 
32 C.W.N 396 (398), A 1 R 1928 Cal 485. 113 1 C. 24 

If a person is in possession of the Municipal land for more than 30 

years, the right of the Municipality to the land Is extinguished— AsutosA 
V Corporation of Calcutta, 26 CLJ 494, 49 l.C 93. Municipal Com- 
missioners v Sarongpani, 19 Mad 154 (157). Where a person has his 
verandah encroaching upon the street lands for upwards of thirty years, 
the site becomes the property of the person to whom the verandah belongs 

by the operation of this Article read with section 28. In such a case. 

It is no longer competent to the District Municipality to direct him to giw 
up possession of the encroached knds under sec. 122 of the Bombay 
District Municipal Act (III of 1901), because It is no longer a public 
street, but the private property of the defendant— rcyebaWi v. Dohad 
Municipahty, 22 Bom L R. 951, 58 IC. 326. 
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In a Madras case, Bhashyam Ayyanger J. has made a Rne dlstinccion 
(known to English law and Scotch law) between the ownership of the 
Municipality over the land, and the ownership of the Government over 
the land, and made the following observations as to the effect of Article 
146A and sec 28 on this divided ownership: “The operation of sec. 28 
upon this Article would be to extinguish the right of highway on the 
expiration of 30 years from the date of dispossession of the Municipality 
by encroachment, and thus free the land from the burden of the highway, 
tf the person encroaching upon the Uitd be the owner of the land. If 
the owner of the land on which the highway exists be a third party, an 
encroachment of a permanent character on the public highway will also, 
as a general rule, operate as occupation of the soil and dispossession of 
the owner of the soil equally with the Municipality, and his ownership 
Will be extinguished in favour of the trespasser at the expiration of 
the ordinary period of limitation viz I2 years, and at the expiration c! 
30 years, the ownership thus acquired by the wrongdoer will be freed 
from the burden of the highway. But if the highway has been dedicated 
to the Municipality by the Crown, the right of the Crown can only 
extinguished at the expiration of 60 years' adverse possession or occupa- 
tion by the trespasser Therefore in cases m which the site of the street 
belongs to the Crown, the Municipality will be barred after the expiration 
of 30 years from the date of its dispossession, but the Crown will have 
the land freed from the burden of the highway and will be entitled to 
remove the obstruction or encroachment, and after removing the same. 
It may again dedicate as a highway the portion of land thus freed from 
the burden But if it suffers the obstruction to continue for a furthet 
period of 30 years, the trespasser would become the absolute owner of 
the land”— 3wndaram v. Municipal Council, 2S Mad 635 ( 650. 651) J 
Bauwcswaraswamy v. Betlary Atumapaf Courtcif, 38 Mad. 6 (lU- 

The period of limitation for a suit for ejectment of a trespasser who 
has encroached upon the municipal road, commences from the time the 
encroachment is made, and (here js no continuing wrong so as to entitle 
the plaintiff to the benefit of sec 23 The wrong is complete as soon 
as the encroachment fakes place — Municipal Commissioners v. Sarang^' 
pam, 19 Mad 154 (157), Asbutosli v Corporation oj Calcutta, 28 Cb.j- 
494. 49 I C S3. 



PART X—Sixly Years. 


147. — By a mortgagee Sixty When the money secur- 

for foreclosure or years, ed by the mortgage 

sale. becomes due. 

633. English Mortgage —It was laid down by ihe Privy 
Council (overruling a large number of cases) that Article 147 of the 
Limitation Act applied to the one class of mortgage in which alone a 
suit could be and always was brought for ‘foreclosure or sale” {i.e., 
foreclosure or sale in Ihe aUenuttve, and not distnbutively) viz. to 
English mortgages; it did not apply to suits on simple mortgages, these 
arc governed by Art 137 Vasudeva v Sunivata, 30 Mad 426 (PC). 
But under sec. 67 clause (a) of the Transfer of Property Act as recently 
amended by the T. P. Amendment Act (KX of I92J!, the right of fore- 
closure has been taken away from English mortgages, so that Art 147 
can no longer apply to such mortgages They now stand on the wme 
footing as simple mortgages allowin« •■•'ly a su-t for sale, and the only 
Article applicable to such suit is Art 132 

As the only class of mortgage m which a suit fer “foreclosure or 
sale" was allowed has now been deprived ol the remedy of foreclosure, 
and there is no other class of mortgage in which such alternative relief 
Is available, the words “or sale” should be omitted from this Article. 

It would then apply to suits foi foreclosure under mortgages by condi- 
tional sale, and under anomalous mortgages the terms of which expressly 
rro\lde for foreclosure. As at present worded, this Article has no appli- 
cation to any kind of mortgage-suit whatsoever 

634. Mortgage by conditional sale A suit to recover 

money due under a mortgage by conditional sale, or for foreclosure, Is 

governed by Art. 132, not by Art. 147— Sfieoram Singh v. Bj6u Sfngh, 

48 All. 302. 24 A L J 295, A I.R 1926 All 493, 94 I.C 849 ; Balaram 

V. Mangta. 34 Cal 94l (945) (SB) 

635. Usufructuary mortgage .—A usufructuary mortgagee 
cannot institute a suit either for foreclosure or for sale But if the 
usufructuary mortgagee does not obtain possession under the mortgage, 
a suit to recover the money by sale of the property (treating the mort- 
gage as a simple mortgage) is governed by Art 132. not by Art 147— 
Rama Chandra v Modhu, 21 Mad 326 (332) (F.B ). 

636. Equilable mortgage A suit to recover money due 
under an equitable mortgage is now provided by Article 132. Explanation, 
clause (f). newly added by the Transfer of Property Amendment Supple- 
mentary Act XXt of 1929 and the penod of limitation is 12 years. See 
Note 558 under Art. 132. The niling In Manekn v. Rusiomji. 14 Bom 
269 (272. 273). «here it was held that the mongagee by deposit of uile- 
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deeds had a right (o sue for foreclosure or sale within 60 years under 
Art. 147, is no longer good law. 

148. — ^Against a mort- Sixty When the right to re- 
gagee to redeem or years. deem or to recover 
possession accrues. 
Provided that all claims 
to redeem arising 
under instruments of 
mortgage of immover 
able property situat' 
ed in Lower Burma 
which had been exe- 
cuted before the first 
day of May 1 863 
shall be governed by 
the rules of limitation 
in force in that^ pro- 
vince immediately 
before the same day. 
637. Suits under this Article A right to officiate as priest 
at funeral ceremonies of Hindus is In the nature of Immoveable property 
and a suit lor redemption of such right therefore falls under this Article 
and not under Art. US—Raghoo Pandey v. Kassy, 10 Cal. 73 (74) 

Suit by purchaser from mortgagor -.—A. purchaser Of the equity of 
redemption in part of the mortgaged properly is entitled to redeem his 
own portion of the property, within 60 years from the date of the mort- 
gage. All persons who have stepped into the shoes of the mortgagor are 
mortgagors for all purposes, and this Article is applicable to a suit by a 
purchaser of the equity of redemption in a part of the mortgaged property 
—Wazir Alt v. Ali Islam, 40 All. 683 (685). 

Suit against mortgagee's assigns:— A purchaser who purchases the 
mortgaged property- from the mortgagee upon the representation and in 
the belief that it was an absolute interest that he was purchasing, is ^ 
transferee for valuable consideration, and a suit by the mortgagor to 
recover the property from such purchaser is governed by the shorter 
period of limitation provided by Article 134 (See Note 363 under Article 
134). But where the purchaser has knowledge that he was purchasing 
the limited interest of a mortgagee, / e. where he simply takes a transfer 
of the mortgage, a suit a^inst him Is governed by Art. 148, not by Art. 
134— See Drlgpal v. Kallu, 37 AH. 660; Mutha v. Kambalinga, 12 Mad. 
316; Bhagwan Shahai v. Bhagnuiit Din, 9 All. 07. ‘and other cases cited 
at page 559 ante. 

Redemption of occupancy k<Ming:—A mortgage of an occupancy 
holding Is not permitted by law, but by entering Info possession as mort- 


to recover posses- 
sion of immove- 
able property mort- 
gaged. 
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cagee and continuing in such possession for more than 12 years, the 
ir.ongagee can only prescribe a title for the limited Interest of a usufruc- 
tuar>’ mortgagee. A suit by the mortgagor against the mortgagee for 
possession of the holding Is a suit for redemption under this Article, and 
time runs from the date of the mortgage — Maha Mangal v. Kisfian, 
A.IR. 1927 All. 311, 100 I.C. 346. 

Second suit for redemption : — ^Wberc a mortgagor brought a suit for 
redemption and obtained a decree, and about twenty-three years after the 
date of the decree, applied to execute the decree and prayed that this 
application be treated as a suit, held that as the decree was not executed, 
the relationship of mortgagor and mortgagee did not cease to exist between 
the parties, and the present application though barred under sec 48 C. P 
Code could be treated under sec 47 C. P. Code as a fresh suit for 
redemption, if th4 period prescribed by Article 143 had not then expired 
— Henmant v. Sfiidu SAambhu, 47 Bom 692 (695), A I.R. 1923 Bom. 300, 
25 Bom L R. 358, 72 I.C. 556 See also Muhamdi Began v. Tafail, 48 
Ail. 17, A.I.R. 1926 All. 20, 92 I.C. 260. 

Claim for surplus profits received by mort^gee See 26 C T.N 
123 cited in Note 452 under Article 105. 

Suit by puisne mortgagee to redeem prior mortgage As to whether 
Art. 148 or Art. 132 applies to a suit by a puisne mortgagee to redeem 
a prior mortgage, where both mortgagees have brought suits on their 
respective mortgages and purchased the property in execution of their 
decrees, see 47 M L.J 602, 14 C.W.N 439, 5 Pat 513, and other 
cases cited m Note 553 under Art 132, where the subject has been very 
fully discussed. 

Suit against redeeming co-mortgagor .~Ste Note 623 in Article 144, 
under sub-heading “suit against redeeming co-mortgagor.” 

638. Suits not under this Article 

Invalid sale of equity of redemption -—Where a mortgagee m posses- 
sion gave the mortgaged property m lease to the mortgagor, and in 
execution of a decree against the mortgagor for arrears of rent in respect 
of the lease, attached the mortgaged property and brought it up to sale 
in contravention of sec. 99 (old) Transfer of Property Act, and purchased 
it himself, the sale is voidable and not void, and the mortgagor cannot 
successfully maintain a suit for redemption of the property without first 
getting the sale set aside (Art 12) Even if in such a case the mort- 
gagee-purchaser IS treated as a trustee of the equity of redemption for 
the mortgagor, the suit by the mortgagor cannot be regarded as a suit 
for redemption under Article 148. but a suit to enforce a trust under 
Article 120— Utfam v. RajUishna, 47 Cal. 377 (396) (F B ), 24 C.V.N. 
229. 

Suit on subsequent agreement \rhcre after the expiration of the 
term of a mortgage, the mortgagor and mortgagee agreed that the mort- 
gagee should continue in absolute possesion for a fixed term in satis- 
faction of the debt and then restore the property free from the mortgage- 
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lien ; it was held that the agreement was distinct from the original mort- 
gage, and was not intended to be a mortgage but a conveyance for a term 
of years, and a suit to recover the property does not fall under this Article 
but must be brought within 12 years from the expiration of the term 
stipulated in the agreement — Oopof v. Dcsai, 6 Bom. 674 (680). 

Suit for accessions Where a mortgagor affer redemption sues to 
take over accessions made by the mortgagee, the suit is not one really 
for redemption. The redemption being already completed, the relation- 
ship of mortgagor and mortgagee no longer subsists, and the subsequent 
suit for accessions is not a suit against a ‘mortgagee’ under this Article 
but a suit for possession under Article 144— Khudadad v. Oirdbori. 163 
P.W.R. 1917, 42 I C. 468. 

Adverse possession by mortgagee See Note 614 under 
Art. 144 

639. Interest • — The mortgagee is entitled to interest for the 

whole period. Where interest is a charge on the property, the mortgagor 
cannot get a decree for redemption without paying all the money (principal 
and interest) for which the property sought to be redeemed Is a security. 
The mere fact that if the mortgagee as plaintiff had brought a suit for 
recovery of interest, he could not recover interest for more than six years 
or 13 years before that suit, would not preclude the mortgagee from 
claiming (as a deleadsnt) Interest tor the whole period, in a suit for 
redemption brought by the mortgagor The law of limitation does not 
apply to a plea raised in defence — Akbar v. Ragnandan, 8 P.L.R IS-f' 
67 I.C. 348 (349), Kamra v. Sisharnbcr. 147 P.R. 1890 Hosbnak- 

mat V. Sokna Mai, lf4 P.R. !894; Ghasita v. Ishar, 8 PR. 1S90 As 
to post diem Interest, see Note “Imercst after due date” under Art. 116 

640. Laches • — ^The mortgagee can exercise his right of redetnp* 
tion at any time within the period of 60 years which the law allows h>ni 
under this Article, and no Court of Justice would be justified in diminish* 
ing that period on the groutjd of his laches in the prosecution of hiS 
rights— /uggernatft Safioo v Syed Sftoh Afafiomcd ffos^ein, 23 W.R. ^ 
(P.C.); Pokhpal v. Bishan, 20 All. IIS (Il7); Kishori AMim V. Cc/rgo 
Baku, 23 Cal. 238 (237) t[ the right cl action is sublect to a statute^ 
limitation, laches does not have the effect of shortening the term uithin 
which the plaintiff can sue A party cannot be said to be in delay because 
he takes advantage of the full period which the Jaw allows, and does not 
bring his action until that period is on the point of expiring . Lighi^ood. 
p. 254. 

641. Starling point of limitation •' — The right of redemp- 
tion and the right of foreclosure are co*cxtensive. Ordinarily, snd in 
the absence of a special condition entitling the mortgagor to redeem 
during the term for which the mortgage Is created, the right of redemp- 
tion can only arise on the expiration of the specified period— 

Begum V Basaini. 36 All. (IW) (P.C.); Vad/a v. V'ai/u, 5 Bom. 2-5 
Hasoinl V. Husain. 29 All 471 {413); Raghubar v. Budh Lot. 8 All 
OS (98) ; Tirugnanu Sambandha \\ Natlatambl, 16 Mad. 486 (4S9 ) : 3eeh 



Art. J48.1 


THE INDIAN LIMITATION ACT 


677 


A'cfJi V. Kci\i 40 Ms3. 1040 (106^). Brtmn v. Cole. 14 

Sin:. 427. In B’tifujf r. Pitiksi Stngh. 10 All 602 (609). Rose 
Anr.il v. 23 Mad. 33 (35. 36) and Sn S^frucftfrLi v. 

Sree Reji Vciricherl:, 2 Mai 314 (316) it has been heU that there is 
no pencral rule cf lav %hlch frecludes a tnortgagor from redeeming a mort- 
ppe before the eip’rj” cl the tertn for vhich the mortgage vas intended to 
be made. But these decisions are no longer cotrect, in viev o( the auihori- 
tatn-e pronouncement o( the Judicial Comminee in BaHAfmtar Begun v. 
Hc«ni Kfcatnrj (supra), and by teason of the recent amendment ol 
sec. 60 Transfer of Propertj- Act (by the Amendment Act XX of 1929) 
But there is nothing in lav to prevent the parties from making a protnsion 
that the mortgagor may discharge the debt at any lime during the specified 
period and take back the property So. vhere a mongage by conditional 
sale provided that the mongage vas for 9 years, but that the mortgagor 
vouli be entitled to get back the property uhenever the mongage money 
vould be satisfied out of the usulmet or paid by the mortgagor whether 
before or after the stipulated time of 9 years, and it happened that the 
mortgage-debt vas satisfied by the usufruct in three years alter the mort- 
gage, it vas held that time ran from the satisfaction of the mortgage-debt 
i.e. from the end cf the third year and not after the expiration of 9 years 
— BflkftlaMf Begam v. Hntai'm, 36 All 195 (199) (P C ) 

There a mortgage by conditional sale provided that if at any time 
vithin seven years from the date of the mortgage the venders sould pay 
a stated sum to the vendee, the latter would reconvey, it vas held that 
the time for a suit for redemption did not begin to run until after the 
expiration of the seven years, as it was not obligatory upon the mortgagors 
to pay the money before that time — Kafka Prasad v. Bhuiyan Din, 31 
All. 300 (303) 

There a usufructuary mortgage provides for the mortgagee paying 
himself the debt (both principal and interest) from the rents and profits 
of the estate and for the surrender of possession when the debt is so paid 
off, and no time is fixed for redemption, the mortgagor is not entitled to 
bring a suit for redemption before the mortgage-debt is wholly satisfied 
out of the rents and profits — Tiriignana Sambandha v Aol/afambi, 16 
Mad 486 (490) But where a usufructuary mortgage provides that the 
profits are to be taken by the mortgagee in lieu of interest only, and that 
the mortgagor would be entitled to redeem and obtain possession on pay- 
ment of the principal sum. and no date for redemption is specified, the 
right 10 redeem the mortgage accrues to the mortgagor immediately from 
the date of execution of the mortgage— Som Ram v. Kanhatya Lai. 35 
All 227 (230) (P.C ) If there was an express provision in a usufruc- 
tuary mortgage that the mortgage vas redeemable at any time at the 
will of the mortgagor, the mortgagor’s right to redeem accrued on the 
date of the mortgage— Ann cr Hnsam v. LafmiV, 26 All 167 (171). In 
case of a fefcha makhi mortgage (a usufructuary mortgage by which the 
land is made over to the mortgagee who has to look to its produce for 
the payment of his debt, principal and interest, and in which the mort- 
gagor undertakes no personal respemsibnity. and the mortgagee is not 
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entitled to sue for the debt), the right to redemption accrues immediately 
from the 'date of execution of the mortgage, and time runs from that 
date — Khunda Lai v. Fazal, 1 Lah 89 (91) ; Ditta Maf v. Ilahi. 28 
P.L R. 123, 101 I.C. 549, A,I.R. 1927 Lah. 828. ' 

If there is an acknowledgment of the mortgage by the mortgagee, 
the period of 60 years will run from the date of such acknowledgment— 
Vithu V. Keshav, 6 Bom.L.R. 38; Anwar v. Lalmir, 26 All. 167 (172). 

But a payment of interest by the mortgagor or the receipt of the 
proflts of the mortgaged property by the mortgagee does not extend the 
period of redemption, though It will extend the period in respect of the 
mortgagee’s suit to bring the property to sale — Anwar v. Lolrrtir, 26 All. 
167 (169); Kaifu v. Halki, 18 AH. 295; Bhagwan v. Madhab. 46 Bom- 
1000, A.I.R. 1922 Bom. 356, 70 I.C. 906. See Note 204 under sec. 20. 


149. — Any suit by or Sixty When the period of 
on behalf of the years. limitation would bc' 
Secretary of State gin to run under this 

for India in Coun> Act against a like 

cil, A. .>-***U ^ suit by a private pef* , 

' 642. Scope of Article .—Under the Act of 1871, this Artiel? 
referred to suits “in the name of” the Secretary of State, but In the 
Acts of 1877 and 1908, the words “in the name of" have been changed 
Into “by or on behalf of.” Under the Act of 1871, this Article applied 
to suits by private persons for their own benefit in the name of the 
Secretary of State; under the Acts of 1877 and 1908 such suits will n® 
longer fall under this Article. The present Article applies only to suits 
which are brought for the benefit of or on behalf of the Government and 
It would seem as if it was necessary that the suit should 'be actually 
in the name of the Secretary of State— Starling, 5th Edn., p. 446. 


It is inapplicable to suits brought by persons claiming Ihroug 
Government, as for instance, to suits by persons claiming title under 
pflHas from Government — Jagadin4ra v. Hemanta, 32 Cal. 129, (13S) 
(P.C.); Madhava v. LoLeiuifha. 5 M L,T. 107. 2 I.C. 314; Asiomcah v. 
Rajoo Mia. 10 W.R. 76; Moolehand v. Amarnaffi. 140 P.L.R. 1917, 3 
I.C. 971; Raghoonath v. Govinif Chander, 14 W.R. 170; or to suit W 
purchasers from Government — Katkaperumal v. Secretary of 
Mad. 245 (248) ; Annada Mohan v. KiM Das, 28 C.W.N. 66, 81 I-C. ^5- 
A.I.R. 1924 Cal. 394; Nawab Bahadur v. Copinath. 13 C.L J. 635, 6 1 C- 
392; Brindaban v. Bhoopal. 17 V.R. 377; Hosscin Buksh v. Amem. 
20 W.R. 231 ; Bandee Roy v. Pandit Bunsce, 24 W.R. 64 Therefore, 
where a purchaser of land from Government sued to recover possess on 
within 60 years but more than 12 years from the commencement o 
adverse possession, though within 12 years from his purchase, betd i a 
the suit was barred under Article 144, Article 149 not applying to the casc^ 
The period of limitation was 12 years, and the period of adverse posses- 
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sion uhich had already run acainst the plalntifl's prcdecessor-In-tille 
(Go\crnment) should be reckoned tRalnst the plaintiff— /Infuda Aloftan 
V. Kina Das. (supra). Even If the plaintiff (assignee from Government) 
in such a suit [olns the Secretary of State as a co-plalniiff, the period 
of limitation for a suit for possession will not be sixty years under this 
Article, but 12 ^ears— PuflUMpaffi ^oniluruR v. Vitiil ThahXat, 28 Mad. 
505 (506). In A'yIjsfihashini v. Gocoolmoni. 6 Cal. 230 (235), there was 
a dictum that a person claiming under Government {e.g an auction- 
purchaser from Government) could sue within 60 years under this Article. 
But this is no longer good law In view of the Privy Council decision in 
32 Cal. 129 cited above. 

A Municipality Is not entitled to claim the benefit of this Article. 
The reason is that, v.hcn the Government has ceded land to a Municipal 
Corporation, it cannot, with the land, cede any right or privilege inherent 
in the sovereign power. Consequently the Municipality cannot, in a suit 
brought by It, claim the benefit of sixty years’ rule, but the ordinary rule 
of limitation will apply— Afunfcipaf Commissioners v. Sarangopani, 19 
Mad. 154 (156). That Is. the learned Judges In this case laid down that 
after the Covemmen' had once vested a land in the Municipality, the 
Gowmment would lose all right of proprietorship in the land by virtue 
of adverse possession of the.land by a trespasser for the period of 30 years 
under Article H6A (or 12 years under Article 142, before Article 146A 
was enactejl). But this view has been dissented from by Bhashyan 
Ayyangar J. in Sundaram v Alunfcipnl Councif. 25 Mad 635, where his 
Lordship has laid down that a Municipal Council docs not, by the vesting 
of a street In It, become the full owner of the site or soil on which the 
street exists, and that although adverse possession by a trespasser for 30 
years (Art 146A) may extinguish the right of the Municipality over the 
land, the title of the Crown to the land will not be lost until the tres- 
passer has had possession for 60 years (Article 149). 

This Article applies only to suits brought by or on behalf of Govern- J 
ment; it does not apply to a suit brought by a private person against the\ 
Government — Secretary of State v BaT>ofti. 15 Mad 315 (318) 

This Article applies only to suits and not to appeals or applications , 
appeals by the Crown against acquittals are especially provided for in 
Article 157, and applications by Government are subiect to the same 
period of limitation which is applicable to a private individual — Appaya v. 
Collector. 4 Mad. 155 (156). An application by Government under the 
Bengal Resumption of Revenue Regulation (11 of 1819) is not a suit, so 
as to make Article 149 applicable — Mahabannissa v Secretary of State. 
53 Cal. 561, A.I R. 1926 Cal 1064, 98 1C. 334 

643. Suits under this Article : — ^Where a zemindar sold a 
ghatwali mahal as a mat mehal, and not merely his right to receive the 
quit rent from the ghatwal, and the vendee m collusion with the former 
ghatwal granted him a mokurari tenure, thus changing the nature of the 
tenure from a ghatwali to a mal tenure, a suit by the Go^•emmeat to 
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inainiain its own nominee in possession of the land as ghatwal falls under 
this Article— Petumher v. JugumL*U. 18 W'.R. 130 (131). 

A suit by Government for possession of a plot of land encroached 
upon by the defendant falls under this Article, and is in time if brought 
within 60 years from the date of the encroachment — Ranchodlal v. 
Secretary of Stale, 35 Bom 182 (188), 9 I C. 768. 

A suit far possession by Government under sec. 9 Specific Relief 
Act is governed by Article M9, and not by Art. 3 — Secretary of State v. 
Dinshaw, A.I.R 1925 Smd 275, 87 I.C. 1002, 

A suit for resumption of lakhtrat land by Government falls under 
this ArtJcJe and will be barred it the defendant was in possession of the 
land for more than sixty years before suit Such suit by a private person 
would be governed by Article 130 See Koylathbasint v. Gocoolmani. 8 
Cal 230 (236). 

A suit by Government to assess revenue on land alleged to be lakhira) 
1$ subject to the limitation under this Article and would be barred if the 
owner can prove 60 years’ possession of it without payment of any revenue 
—Annada v. Secretary of State, 43 Cal 973 (979). 

/ 644. Adverse possession against Government t— The 

i period of limitation against the Government being 60 years, a person 
' can convert his possession into an absolute title as against the Govern- 
ment, only by proving possession for 60 years. Possession 'which falls 
short of this period is insufficiem to create a title. Mere evidence of long 
possession is not sufficient— Rodofh Atnba Saroyan v. Secretary of State, 
47 Mad S72 (582) (P.C); Krishna v Singaravela. 48 Mad. 570, 91 I-C. 
{30. AIR 1925 Mad 7S0, Abdul Wahed v. Secretary of State. 7 Uh. 
210, 96 I C, 457, A.I.R. 1926 Uh 437. Secretary of State v ChelUkani 
Rama Rao, 39 Alad. 617 (629) (PC.), Bank of Upper India v. Secretary 
of Slate 33 All 229 (232) The possession of a person for a period oi 
12 years, tliough it would be sufficient to bar a claim by any other party, 
would not exclude a claim by the Crown to recover what could be shown 
to be Government property — Secretary of Stale v. Durbi/oy, 19 Cal 312 
(321) (P.C) 

As long ss a property remains in cantonments, it must be regarded 
as land held for Government under the Government regulations and under 
the control of the military authorities; and no person can acquire title 
(hereto by adverse possession It is only when the property is handed 
over to the civil authorities that adverse possession may be sei^ up w 
the first time— Bant, of Upper India v. Secretary of Stale, 33 AH- 2-9 
(331. 232) 

In case of forests and immeniorial waste lands, where the presump- 
tion is in favour of ownership of Government, the acts of adverse 
possession relied on by the claimant must be acts of undoubted owner- 
ship, such as the granting of leases to tenants for culiJvation eft* ^ 
cutting of valuable trees (or sale, and not such paltry acts as tixlnA 
firewood, leaves and (wigs and small trees and other acts which i * 


Art. ho ] 


THE INDIAN LIMITATION ACT 


631 


Covcmmcnl permits In forests and waste lands for the benefit of the 
adjacent cultivation— Seeretarj? of SUtie v KriJhnjy)a, 28 Mad. 257 (293). 

VTherc it »is proved that a pucca thatched buildinj^ had been erected 
and «a$ in existence for a period of o%’er CO years and that the plaintiff 
had used the same openly for the purpose of tethering cattle and storing 
hay, etc., It also appeared that the site had been enclosed by a Kalli 
fence all round , held that the acts of user uere sufficient to constitute 
title by adverse possession. HeM also that the fact that the Government 
had issued tree patta for stray trees on the suit land and that it had 
1e^ied assessment for the same cannot alter the character of the posses- 
sion of the plaintiff— Seerefiiry of Stale v Muihukumara, 25 L.W. 349, 
A l.R 1927 Mad 4M. 101 I C 96 

Presumption and burden of ‘proof : — Where a suit was 
brought by the Crown for incorporating cenam lands into a resen'e forest 
under the Madras Forest Act. such lands being certain islands formed in 
the bed of the sea, near the mouth of a tidal navigable river, and within 
3 miles from the mam land, and the defendant pleaded that he had 
acquired a title to the property by adverse possession, held that the 
Cro*n was prima facie the owner of the islands (which were jungle lands) 
and the onus lay on the defendant to prove that he had acquired a title 
by adverse possession for more than GO years, n does not he on the 
Crown to shew that the defendant’s adverse possession commenced within 
60 years before the suit— Secrclory of State v Cfteffffcani Rama Rao, 39 
Mad 617 P C (reversing Chcfilom Rama Rao v Secretary of State, 33 
Mad 1) In 33 Mad t (4. 5). it was held by the Madras High Court 
that if the lands came into existence as lands capable of occupation more 
than 60 years prior to the notification under sec 4 of the Mad. Forest 
Act and defendant could prove that he was in possession of these islands, 
say, for 20 years prior to the notification, the presumption would be 
that he was in possession for 60 years, and the burden would he on 
the Crown to prove that it had a subsisting title by showing that the 
defendant’s possession commenced or became adverse within the period 
of limitation, that is. within 60 years before the notification, it would not 
be necessary for the defendant to prove adverse possession for 60 years. 
But the Privy Council in 39 Mad 617 (633, 634) overruled this view and 
remarked “The objectors to afforestation (defendants) preferring claims 
are in the same position as persons bringing a suit for a declaration of 
their right and in such a suit the onus of establishing possession 

lor the requisite period would lie on those persons The view of the 

High Court Is erroneous It Is an undisputed fact that these islands 

formed m the sea belonged to the Crown That fact is fundamental , until 
adverse possession against the Crown is complete, that is, for the period 
of sixty years, that fundamental fact remains And it is no part of the 
obligation of the Crown to fortify their own fundamental right by any 
inquiry into possession or the acceptance of any onus on that subject ” 

In some earlier Madras cases it has been held that the presumption 
under the Madras Forest Act Is that all anoccupied land is at the disposal 
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ol the Government; but if the land be really occupied when a notification 
is published under sec. 4, It will be a ground for presuming that the 
occupant is the prma facie owner and for shifting the onus on to the 
Government Thus, if the claimant starts with an admitted possession and 
enfoyment for, say, 30 years, the onus is certainly shifted to the Govern- 
ment; the Government cannot compel the claimant to prove 60 years* 
possession but must show a subsisting title of its own — Secretary of Slate 
V. Kota Bapanamma. 19 Mad. 165 1166). Secretary of State v. Bavotti, 
15 Mad 315 1317, 321) These cases must be deemed as overruled by 
the Privy Council in 39 Mad 617 cited above. See the remarks of 
Walsh J in Jaicharid v Gintvr, 41 All. 669 (at p. 671). 

In the district of Alalabar, and in tracts admitted as part of it, there 
is no presumption that forest lands are the property of the Crown; conse- 
quently, it IS incumbent on'the Crown either to show possession ol the 
proprietary rights claimed within 60 years, or if the defendants prove 
possession, to show that the possession of the defendants commenced or 
became adverse within 60 years before suit — Secretary of State v. Vira 
Rayan, 9 Mad 175 (184). This case has been distinguished by their 
Lordships of the Judicial Committee in 39 Alad. 617 (632), owing to the 
peculiarity of Malabar taw 

Where there is evidence both oral and documentary to show that the 
claimants had (or a period beyond living memory or at least for fifty years 
uniformly asserted their rights to the forest tracts, and there was no 
evidence to prove that before the challenge which led to the present 
litigation there was any similar assertion of right on the part of the Govern- 
ment. the presumption was that the claimants uere m possession for more 
than 60 years, and have acquired a title by prescription— SiVasubramsniy® 
V. Secretary of State, 9 Mad 285 ( 303, 30^. affirmed by the Privy Council 
in Secretary of Stcie v. Siva Sahratnama. }5 Mad. 101 (109). 

In a suit against Government for possession of lands other than forest 
lands, if it is found that the plaintiff has proved possession for more than 
12 years (say for 30 or 40 years) and the defendant (Crown) has failed to 
establish his title to the land or any possession within 60 years before suit. 

U will be presumed that the plaintiff has held possession for 60 years, and 
the burden will be thrown upon the defendant (Crown) to prove that he 
(Crown) hss a subsisting title — Krishna Aiyar v. Secretary of State, 33 Mad 
173 (175). In the above Privy Council case (Secy of State v. Cheittkanl 
Rama Rao, 39 Mad 61/) the lands were jungle lands, and the presumpti^ti 
was that the lands prima facie belonged to the Crown and ’the onus was 
thrown upon the claimants, but in this case. (33 Mad 173) the lands not 
being forest lands, no such presumption was made In favour of the 
Government. 

'Ol'here the pisfniiff and hfs predecessom-in-title have been in posses- 
sion of the plaint land for more than thiity years, previous to the suit, the 
presumption Is that they were In possession prfor to that time also, unless 
If is prm-cd on behalf of Covemmeni that the land was unoccupied land or 
land In the occupation of Government before. When possession for a 
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certain period is shorn, it will be open to a Court deciding the facts to 
presume that possession prior to that period was also in the party whose 
subsequent possession Is proved — Narayana Pillai v. Secretary of Slate, 
23 M L.J. 162, IS l.C 257, Venlatarama v. Secretary of State, 33 
Mad 362. 

There it was found that certain hills (the property in dispute) were 
within the immemorial boundaries of the village of the claimant, and he 
was in actual possession of the hills, and on the other hand, there was on 
behalf of Goiernment nothing to meet or contradict the above evidence as 
to the possession of the claimant, held that the claimant had made out a 
strong prime facie title backed up by possession, and it did not lie on him 
to prove adverse possession as against Government. It lay on the Govern- 
ment to establish their title, if any — Nau-ab Ajaiuddtn v Secretary of State, 
28 Mad 69 (71) 

There it Is admitted or proved that the title to the property Jay with the 
Government, and the plaintiff sues for a dccbraiion that he has by pres- 
cription become the owner of the property, the suit must fail unless the 
plamtifl IS able to show that he has been m adverse possession for more 
than 60 years. Until that period has elapsed, the Government's right 
in the property is not lost by section 28 — Abdul Waheb v Secretary of 
Stale. 7 Lah, 210, 96 l.C. 447. A.I R 192$ Lah 437; Secretary of State 
V Sreeromamurthl. 22 L.T. 546, 91 l.C 179. A I.R. 1926 Mad 125 



SECOND DIVISION s APPEALS. 


) 50. — Under the Code Seven The date of the sen- 
of Criminal Proce- days. tence. 

dure 1898, from a 
sentence of death 
passed by a Court 
of Session. 

1 50A. — U n d e r the Seven The date of the finding. 
Code of Criminal days. 

Procedure 18^8, 
from a finding re- 
jecting a claim under 
section 443 of that 
Code. 

This Article has been added by the CnmmaJ Law Amendment Act, 
XII of 19i3 

J51. — From a decree or Twenty The date of the decree 
order of any of the days. or order. 

High Courts of Judi- 
cature at Fort Wil- 
liam, Madras, Bom- 
bay, Lahore and 
Rangoon in the 
exercise of its ori- 
ginal jurisdiction. 

645. The date of the decree is the date on which judgment is 
nounced (O. 20, r 7, C P Ccde)~ffamcy v. Broughton, 10 Cal 65- 
(660) , New Piccegoods Bozar Co v Jivabhai. 15 Botti.L R. 6SI, 20 I C. 
537 ( 538) The decree of the High Court in its original side should bear 
the same date as the judgment, and limitatiQiv should not be calcuiateJ 
trom the date when the decree was signed by the Registrar — 
/ftobuckor V. Official Assignee. 25 A1.L.J. 560, 21 I-C 545 

An appeal in a suit under the Indian Divorce Act (JV of 18(39) W'* 
under this Anicle— v. D . 22 Bom 612. 

The ‘decree or order' includes a ‘ludgmem’ in the sense in which that 
. word is used in the Letters Patent (Rangoon) , therefore the period o 
Njhnitation for an appeal under clause 13 of the Letters Patent from 
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ludpment of th« High Coun (oripixal side) U 20 days as prescribed by this 
Article-/. N. Surly v. T. S. Chettar Firm. 4 Rang. 265. 98 I.C. 417. 
A.I.R. 1927 Rang. 20; Ariff v Pemmal, 5 Bur.L.J. 75. A I R 1926 Rang. 
143. 93 I C. 6S9. 

The duty to hie a requisition for drawing up a decree in the original 
side of the High Court is primarily cast on the plaintiff, and where he 
has filed the requisition within 4 days (acwrding to High Court Rules) the 
period required by the plaintiff for drawing up the decree should be 
excluded in favour of the defendant-appellant in computing the period of 
limitation for his appeal against the decree, if he has been otherwise 
diligent. And the defendant cannot be said to be wanting in diligence 
in not having insisted upon the decree being filed sooner, when the 
plaintiff was taking unnecessary time In getting the decree drawn up; 
because, when the requisition for drawing up the decree has been filed by 
the plaintin, the defendant Is not called upon to interfere in the process 
of the drawing up of the decree — ^Sambhu Nath v Oopi Lai, 56 Cal 709, 
A.I.R 1929 Cal 734 (735), 121 1 C 307 

152. Under the Code Thirty The date of the decree 

of Civil Procedure, days. or order appealed 
1908. to the Court from, 

of a District Judge. 

646, This Article must be read with O XX, r 7, C P Code, and 
the “date of the decree” for the purpose of calculating the time for appeal 
must be taken to be the day on which the judgment is pronounced— 
Narayanswamy v Krishnasami. 25 I C 67 (Mad ) 

Where a decree is amended after it is passed, and the appeal is 
directed against the amendment, the period of limitation for appeal will be 
counted from the date of the amendment But if the grounds of appeal 
have no relation to the amendment, the period of limitation will run from 
the date of the decree and not from the date of amendment — Brojo Lai v 
Tara Prosanna, 3 CLJ. 188. Parame^hraya v. Seshaginappa, 22 Mad 
364 See Note 52 under sec 5 

It has been held in some cases of the Calcutta High Court that if a 
decree is signed several days after the judgment is pronounced, the period 
of limitation runs from the date of signing the decree — Tarabali v Jagdeo, 
15 C W N 787, 10 I C 542, Gan^dhar v Shekharbaiini, 20 C.W N 
967. 35 I.C 348, Bam flladhab v Mafangini, 13 Cal 104 (F B ) This 
view has also been followed by the Nagpur J. C Court which has recently 
laid down that no limitation be^ns to run against the appellant until the 
decree is drawn up and signed — Tnkaram v. Laxminarayan, 89 I.C. 937, 
A I R. 1926 Nag 207 [Contra— Dinifajaf v Anopi. 22 N L.R 60, A I.R. 
1926 Nag 349 ] But this view has not been accepted in s€\eral other 
cases, in which it has been said that what the appctlam Is concerned with 
is the date of the decree, which means, under O 20, rule 7 of the C. J* 
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Code, the date on which the judgment is pronounced; to him the date 
ol signing ol the decree Is immaterial; such date is material only where 
the appellant has applied for a copy of the judgment and decree before 
the decree is signed And so it has been held that time runs froni the 
date of the ludgmetil, and unless an application for a copy of the decree 
IS made before it is signed, the periM between the date on which the 
judgment is pronounced and the date on which the decree is signed can- 
not be deducted under sec. 12. See the cases cited in Note 127 under 
sec. 12 

The Nagpur Court has laid down In another case that under ordinary 
conditions where the decree is drawn up within the period of iinutaticn 
prescribed for an appeal, the limitation lor filing an appeal must bt counted 
from the day on which the {udgment Is pronounced; but where owing 
to the default of the Court the decree was drawn up 17 months after the 
judgment was pronounced, the period of limitation would run from the 
date of the decree and not from ihe date on which judgment was delivered 
-Pflrtdu V Rajcswar, 20 N L.R 131, 78 l.C. 996. A.I.R. 1924 Nag. 271. 

Under 0. 20, rule 7, the decree shall bear the date on which the 
judgment is pron'iin .d Tberciore i! a )udj;mep' is written, signed and 
dated on the nth January but is pronounced in open Court on the lOth 
February, the decree must bear the date of the 1 0th February, an^ 
limitation runs from that date 11 the decree is dated 17tb January, the 
date Is wrong-^jgarmaf v. Lachmtsaran. I Pat, 771 (773), A.I.R. 19-^ 
Pat. 129, 75 1 C. 879. 

Where a Court gives Judgment but refuses to give a decree till tl'* 
successlul party complies with a cenain condition, the Court viftuslly 
postpones the decision of the suit The effect of such an order is to 
pronounce a provisional judgment which does not become operative until 
the decree is prepared. The latter date is the date of the judgment as 
well as of the decree from which limitation runs. Where therefore a Court 
by Its judgment directed that the decroe was to be prepared only aft^^ ® 
certain amount due as penalty was paid, and the decree was actually made 
three months after the lud^ent, on the day when the penalty was P^'d. 
heJd that ihe time commenced to run for the purpose of appeal from the 
date of the decree— A'hudadad v. Atoriokhait. 9 S L R. 193, 34 l.C 

if an appeal is piescnied lo a District Judge at Ws private bouse, 
alter Court hours, on the last day of limitation, the Judge has Jurisdiction 
to accept It (though he is not obliged to do so) ; if he accepts It, the appeal 
must be deemed to hare been presented in time— Thaiur Din Ran v. 
Hari Das. 34 All 482 (480 F.B. 

An appeal to the District Judge against the decree ol a Revenue 
under the Agra Tenancy Act fs govemed by the procedure prescribed hy 
C. P. Code (vide sec. 193 ol the Agra Tenancy Act. 1901) and Is thef«fo« 
governed by the rule of limitation prescribed by this Article— Ram 
V. Amar Chand, 10 A.L J. $35, I7 LC. 653. 



Art. 154.] 


THE INDIAN LIMITATION ACT 


687 


J53. — Under the same Thirty Fhe date of the order. 
Code to a High days. 

Court from an order 
of a Subordinate 
Court refusing leave 
to appeal to His 
Majesty in Council. 

647. This anicle relers to an appeal under O. 43, rule 1, clause 
<v) of the C P. Code 1908, to the High Court from an order made by a 
subordinate Court refusing (under O. 45, rule 6) to grant a certificate 
that the case is a fit one for appeal to the Privy Council. 

] 54. ^Under the Code Thirty The date of the sentence 

of Criminal Proce- days. or order appealed 

dure (898, to any from. 

Court other than a 
High Court. 

648. An application made to a Superior Court under sec. 195 (6) 
of the Criminal Procedure Code to revoke a sanction granted by an 
inferior Court is not an appeal coming under Anicle 154 or 155, and such 
applications are not governed by the rule of limitation provided by the 
Llmlution Act— flcp«. 39 Mad 750 (F.B ) , Pochai v. Emperor, 40 Cal. 
239 j Punna v, famita. I Lah 602 IThe sanction-clauses of sec. 195 Cr. 
P. Code have now been repeated) 

When a Court records a finding under sec 476 Cr P. Code that an 
inquiry should be made, such finding comes under the word “order” in 
Art. 154. and an appeal against the order is governed by this Article. 
But limitation runs not from the date of recording the finding but from 
the time th3» a complaint is actually made as a result of that finding — 
Daga Devil. 52 Bom 164, 30 Bom L R 76. 29 Cr L.J. 315 (316), A. I R. 
1928 Bom 64 Time runs not from the date on which a civil Court 
signs the complaint but from the date when it is actually filed— Labha 
;ilaf v H’asflU’a, 29 P L R. 128. 29 Cr L J 72 It may be that the 
appellant may not know that a complaint has been filed till after the 
expiry of 30 days prescribed by this Article , but in such a case the 
Appellate Court may excuse the delay under sec 5 if sufficient cause Is 
made out — Daga Devn, supra 

An appeal to the District Judge under sec. 476B Cr. P Code, against 
an order of the Sub-Judge refusing to make a complaint under sec. 476, 
falls under this Article, and time runs from the date on which the Sub- 
Judge made the order refusing to take action under sec 476 — Chandra 
Kumar v Mathunya. 52 Cal 1009, 29 C W.N. 1035, 26 Cf.L.J 1569 
(1570) In Hamid Ali v. Aladhnsnian, 54 Cal. 355, 31 C.W.N. 281, 
A.l R 1927 Cal. 284, there was a difference of opinion among the Judges 
as to whether the appeal was In the nature of a civil appeal or a ' i . 
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appeal , ChoKner J held that the appeal must be dealt with as an ordinary 
appeal under the Cr. P. Code, uhile Duval J. was of opinion that the 
appeal must be treated as a miscellaneous civil appeal regulated by 0. 
XLI, C. P. Code; but no question of limitation was raised in this case. 

!55. — Under the same Sixty The date of the ^nlence 
Code to a High days. or order appealed 

Court except in the from, 

cases provided for 
by Article 150 and 
Article 157. 

649 . An appeal prelerred to the High Court tuider the Extradi- 
tion Act IS not governed by the period of liraitau’on prescribed by this 
Article which is restricted only to appeals under the Cr/mmal Procedare 
Code— V. Christian. 15 Mad. 414 (415). An appeal to the High 
Court, under sec 403 (b) Cr. P. Code, from a sentence exceeding 
passed by a Magistrate specially empowered is governed by the period of 
iimnaiion prescribed by this Article — In re Abdulla. 2 Rang. 366. ^ 
appeal to the High Court against an order of a Civil Court (District 
or Sub-Ju6|«) making or refusing to make a complaint under sec. iSS or 
476 of the Criminal Pro Code, is not a etpil appeal governed by the Cir'* 
pro Code, but a criminal appeal for which express provision is ntS“* 
under sec 476B of the Cr. P Code, and the appeal being one “under 
the Criminal Procedure Code’' the period of limitation is 60 days under 
Art. 155. and not ninety days under Art. ISfr—Ra/cni Kanfa v. SistoomonK 
46 C.L.J. 40. KM I C. 456. A.I R 1627 Cal. 718 (719), 28 Cr.LJ. 6^ 
(S41), Sheo Prasad v Sheo Bans. 24 A.L / 364, A.IR. 1926 AH. 211 
(212), 93 IC, 851. (See in this connection Hamid Ah v AtadhasadJf^ 
54 Cal 355, cited under Art. 154). In both the above cases (46 C W- 
40 and 24 A.L.J. 368) the appeibni was granted an extension of time un * 
sec 5 as he had acted under a bonaOde mistake of law in treating t 
appeal as a civil appeal governed by Art. 156. In a recent Calcutta ca*rj 
uhere there was an appeal to the High Court Division Bench 
complaint made by a single Bench under sec. 476 Cr. P. Code, the n'S 
Court did not decide whether Art 151 or Art. IS5 applied (i.e.. , 

it was a ciVil or criminal appeal), because in cither case the appeal '‘a 
within lime — Ram/an v. Aloof//. 56 Cal. 932, 33 C.Ml'.N. 329 (332). 
CrL.J 974. 

In an appeal to the High Court a^inst an order directing a 
to be made, under sec 476B. Cr P. Code, time runs under this 
not Jrnrn the date of the order directing that a complaint be dra'ii ^ 
but from the date of actually nuking the complaint— Pitrhofmes v. Crtm 
7 Lab. 77. 27 Cr.LJ. 1321 (1322). A.I.R. 1927 Lah 54. 

Article 155 Is net limited to appeals to the High Court from the 
Seniors Courts in the mofussll or from other Courts from 
to the High Court he direct, but extends also to appeals to a DIvisi 
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Bench of the High Court from the order of a Judge presiding at the 
original Criminal Session of the High Court, under sec. 449 clause (c) of 
the Cr. P. Code — Thomas v. Emp., 53 Cal. 746, 27 Cr.L.J. 1304 (1305) 
A.I.R. 1926 Cal. 1203; Gallagher v. Emp., 54 Cal. 52, 101 I.C. 657, 28 
Cr.L.J. 481, If the appeal is barred by this Article, an application for 
leave to appeal under sec. 449 clause (c) of the Cr. P. Co(Je Is also barred, 
and an application for determination of the accused’s status as to his being 
an European British subject under sec 449 clause (c) read with sec. 443, 
Cr. P. Code, must be necessarily out of time — Thomns v. Emp., supra. 

] 55. Undet iKe Code Ninety The date of the decree 

of Civil Procedure, days. or order appealed 
1908, to a High from. 

Gaurt except in the 
cases provided for 
by Article I 5 1 and 
Article 153. 

650. Appeal under the C. P. Code .—Article 156 when ft 
speaks of the Civil Procedure Code, is on the face of it speaking of a 
Code which relates to procedure and does not ordinarily deal with sub- 
staniive rights, and the natural meaning of an 'appeal under the C. P. 
Code’ appears to be 'an appeal governed by the Code of the Civil Pro* 
cedure so far as procedure is concerned.' Thus, an appeal to the High 
Court from the Court of the Recorder of Rangoon under the Burma 
Courts Act is, by virtue of sec. 97 of that Act, governed by the Civil 
Pro. Code as regards procedure, and the period of limitation for such 
appeal is consequently governed by this Article — Aga Mahomed v Cohen. 
13 Cal. 221 (223, 224). There seems to be no good reason for holding 
that an ‘appeal under the C. P. Code’ means only ‘an appeal the nght 
to prefer which is conferred by the Code itself ’ On the other hand, an 
appeal the procedure with respect to which from its inception to its dis- 
posal is governed by the C. P. Code may rightly be spoken of as an 
appeal under the Code. Therefore, an appeal under the Land Acquisition 
Act, of which sec 54 lays down that appeals from awards under that Act 
are governed as to their procedure from the date of the filing of the 
appeal to its disposal by the rules provided for m the Civil Procedure 
Code, Is governed by this Article, although In the Land Acquisition Act 
there is no allusion to this Article — Rmnassmi v. Deputy Collector of 
Madura, 43 Mad. 51 (55), 53 I C. 405 Moreover it has been held in 
Manavikraman v Collector of Nilgins, 41 Mad 943, 49 I C 27, 35 
M.L.J 110, that an appeal under sec. 54 of the Land Acquisition Act Is 
to be treated as an appeal under sec 93 of the Civil Procedure Code. 
It has also been pointed out in Dropadi y. Hira Lai. 34 All. 496 (504), 
that there are several Acts, for example, the Succession Act, the Probate 
and Administration Act, and the Land Acquisition Act which make the 
C. P. Code applicable to the proceedings under those Acts, and give a 
right of appeal to the High Court bm do not prescribe any period -of 
L. 44 
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limitation for the appeal it has always been assumed that such appeals 
are appeals under the Code of Civil Procedure, and afe governed by 
Article 156 of the Limitation Act— v. Deputy Collector o) 
Madura. 43 Mad. 51 (56), S3 1.C 504. 

A second appeal under section 27 of the Burma Courts Act is not 
subject to the limitation of time prescribed by this Article because that 
section gives a discretion to the Judicial Commissioner (High Court) under 
certain circumstances to admit a second appeal, and the period within 
which he may receive the appeal is also left to his discretion; to apply 
Art 156 to such a case would be to curtail the discretion which is un- 
fettered m this respect — Mohamad Hosetn v. Inodeen, 10 Cal. 946 (950). 

Letters Patent Appeals are not appeals under the C, P. Code; they 
are governed by the special Rules of several High Courts, and not by 
this Article. See Naubat Ram v. Hamam Das, 9 All. )J5 (F.B.); f'* ra 
Harruck Singk, II W R. 107; Hurraek Singh v, Toolsee Ram, 12 W.R. 
458 (F.B.). 

Dale of decree —See notes under Article 152. 

157.— Under the Code Six TTie dale of the order 
of Criminal Procc- months. appealed from, 
dure, 1893, from an 

Older of acquittal. 

651, This Article refers to an appeal by the Covemnlent 
sec. 417 of the Criminal Procedure Code The sixty days’ rule pTestribed 
by Article 155 does not apply to appeals against acquittal— v. 
Jaydulla, 2 Cal 436 (438). 

Although an appeal under sec 4)7 Cr P. Code would he in tiw* “ 
brought within six months, suJl justice, public interest, necessity 
policy all require that such appeals should be preferred whh.all reasonable 
expediHoTv possible, for there may be cases where a new trial may have 
to be ordered or further evidence to be taken, and the larger the interva 
that has elapsed since the investigation and trial, the greater is the Incrm- 
venience and difficulty, not only to get witnesses together but to obtain 
from them accurate or reliable testimony — Empress v. Yakub Khan, e 
All 253 (255) 

Although a period of six months Is allowed under this Article, the 
High Court may allow an appeal even after the period, ior sufficient ““^e 
shown under sec 5 See Oovemmenl Pleader, Appellant, 1 ’ 

Anonymous, 2 Xt'elr 462. 
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158. — Under the Code Ten 
of Civil Procedure, days. 
1908. to set aside • 
an award. 


When the award is filed 
in Court and notice 
of the filing has been 
given to the parties. 


652 . Change Before 1919, the 3rd column stood thus : — 
*'Vi/hen the award is submitted to the Court.” But by the Repealing and 
Amending Act of 1919, the 3rd column has been amended as It stands now. 

jThe following decisions, which were given belore the above amend- 
ment, are no longer good law 

Nobin Kotly Dabee v. Atnb$ca Charon Banerjee, 5 C.W.N. 813 : — 
In this case It was held (hat time ran from the date on which the award 
arrived at the Registrar's Office for the purpose of being filed, and not 
(rom the date when it was actually filed. 

Kalian v. Rosftanbai, 8 S.L.R. 190, 27 l.C 371 ; Mansoor v. 
/lafiomcdin, S S L R. 125, 13 l.C. 234 —In these cases it was held that 
the period of limitation must be computed from the date of submission of 
the award in Court and not from the date of service upon the obiectlng 
party of the notice of filing the award in Court 

Jawahir v. Mehr, 1916 P.W.R 14, 34 1 C 250— la this case It was 
held that time ran from (he date fixed for the filing of the award and not 
from the date on which it was filed without the knowledge of the parties 
before the date fixed for its filing ] 

653 . Scope : — ^This Article applies only to applications to set 
aside an award, i.e , to applications referred to la sec. 522, C, P. Code, 
1882 (now para 16 of Second Schedule) to set aside an award on any of 
the grounds mentioned in sec. 521 (now para 15 of the second Schedule) 
— Muhammad Abid v Afuframmod 4jfihur. 8 All. 64 (67). This Article 
does not apply to proceedings under para 12 or 14 of the 2nd Schedule 
of C. P Code, l.C . to an application to remit an award for reconsidera- 
tion ol the arbitrators owing to some illegality oi the award apparent on 
the face of it — Appaya v. Venlatasami, 1918 MV.N. 477, 47 i.C. 597; 
or to an application to modify or correct an award — Hyder Saheb v. Giria 
Chetiiar. 24 M L J 483. 


Article 158 does not apply to an award which is prima facie an illegal 
auard, c g . an award signed by only one of two arbitrators and by an 
umpire who has not been legally appointed. Such an award is a nullity 
and need not be set aside wiihis the period of limitation prescribed by 
this Article. But where the award is prima facie a legal award, and can 
only be shown to be illegal after an enquiry Into the allegations of the 
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objector has been ma^e, an application to set aside such award tails under 
thU Article — Rum Narala v. Baif Nath, 29 Cal. 36 (41), explaining $• 
All. 64. 

654. Applications under this Article :~An application 
to set aside an award on the ground that three out ol five arbitrators were 
not present at the time ot the award and did not sign it, although it con- 
tained their names, is an application to set aside an award on the ground 
of misconduct of the arbitrators — which is a ground mentioned in sec. 521 
C. P, Code : the application falls under this Article and must be made 
within the period prescribed by this Article — Ram Narain v. Bai}nath. 
29 Cal. 36 (38). 

, When a decree having been passed on an award, an application is 
preferred by the unsuccessful party to the High Court for revision, and. 
it is found that the real object of the revision petition is to set aside the 
award, the revision petition is virtually an application to ■ set aside an 
award, and is governed by the limitation of this Article — Ghulam Khan 
V. Afu/iffmmcd ffassan. 29 Cal 167 (185) (P.C ). 

655. Limilalion. — The object of the Legislature In allowing 
so short a period as fen days tot the preferring ot objections to swards 
would seem to meet those cases where litigants who are at first ’**^1 
willing to have their cases referred to the decision of arbitrators whom 
they regard as amicably disposed towards them, subsequently do their 
utmost to resile from rhelr agreement and to set aside the award the 
moment the arbitrators decide against them. The legislature has fratnei 
article 158 with the object of discouraging and preventing such discredi- 
table attempts— Ea/n Narafn v. Bai/ Nath, 29 Cal. 36 (54). 

When the arbitrators state a special case for the opinion of the Court, 
the award is not completed until the Court expresses its opinion upot* 
case submitted to If. Lfmil this Is done, there Is no complete award, and 
the parlies are not called upon to file their objections, if any, to 
award — Lakshman v. Ramchandra, 48 Bom 663, A.I.R. 1925 Bom. 2-, 
84 l.C. 378, 26 Bom. L.R 836. 

Para 10 of Sch. II, C P, Code lays down that notice of the flliog 
of an award shall be given to the parties. Art. 158 must be read with 
this para ; and the period of ten days must be computed from the day on 
which the parties receive notice that the award has been submitted an 
not from the day on which It Is actually filed In Court— Shco Duiah v- 
Masuma Sriram, 10 A.L.J 461, A.I.R. 1021 All. 63, 63 l.C. 390: 

Ram V. Rupram. 13 N.t.R 172, 42 l.C. 66; Saftib Ram v. Chait 
00 P.L.R. 1015, 28 l.C. 427 It should be noted that the last two deci- 
sions were given before the amendment of 1010, but they are In ‘ 
sonance with the amendment. 

Section 5 of the Umitafion Act does not apply to an appUcaiiort W 
set aside an award; ihe Court has ruj authority to extend the lime 
cribed by jhis Article on any sufflefent ground whatsoever— • 
Dannart, 18 C.W.N, 626 (628), 17 l.C. 7; Dev{ Dliia v. Baba Ra'"- “ 
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Lah. 274, 100 I.C. 955, A.l.R. 1927 Lah. 273. But see Chaiurbhttj v. 
JJflghabjr Dayal, 36 AH. 354 (361), where the High Court after setting 
aside in revision all orders in the case directed the lower Court to take 
cognizance of an application to set aside the award passed 3 years ago. 

But the time may be extended under sec. 4— /awahiV v. Mehr, 1916 
P.W.R, 14, 34 I.C. 250 (251). 

The time required for obtaining a copy of the award shall be excluded 
by sec. 12 (4) although it Is not necessary to file a copy of the award with 
the application to set aside the award-^ova Cfisni v. Hurry Bax, 46 
Cal. 721 (727),- 23 C.W.N 280; Ghulam Khan v. AM. Hassain, 29 Cal. 
167 (183) P.C ; Wajid AH v. Nawal Kishore, 17 All. 211 (215) 

The (act that the defendant had not applied to set aside the award 
■within ten days prescribed by Art. 158 would not preclude him from 
appealing from the decree of the Court based upon the award. If he does 
not contest the award on any of the grounds mentioned In sec. 521 C. 
P. Code 1882 (para 15, Sch. 2, C. P. Code 1908 ) — Muhammad Abtd v. 
Mohammad Asghur, 8 All. 64 (66) 

A Court should pass a decree In terms of the award after the expiry 
of the period of 10 days prescribed by this Article for an application to 
set aside the award. If the decree is passed before that period, It Is 
Illegal and liable to be set aside—Lcfeshman v Ramachandra, 48 Bom. 
663, 84 I.C. 378, A.l.R. 1925 Boin 22; Vela Pillay v. Appaswaml, 21 
ML J. 44, 9 I.C. 197; Raddaraja v. Narayanrafa, 1912 M.W.N. 1232, 17 
I.C 431 ; Safmuddun v. Albert Peach, 29 All 584 (586) ; Raviibhai v, 
Dahyabhai, 45 Bom. 832 (834); Ranga Chetty v Oovfndasani, 1921 M.W. 
N. 793, A.l.R. 1922 Mad 179, 15 LW. 160, 71 I.C. 266. Hardeo v. 
Thana. 48 P R. 1882; Aluni Ram v. Ram Asray, 24 O.C. 234, A.l.R. 1921 
Oudh 148, 64 I.C 690; Sri Krishan v. Relumal, 9 S.L.R 183, 34 I.C. 
845 ( 848); Joymungul v. Alohan Ram. 23 W.R. 429 (P.C.). 

159. — For leave to ap- Ten When the summons is 
pear and defend a days. served, 
suit under the sum- 
mary procedure re- 
fenred to in section 
128 (2) (f) or under 
Order XXXVII of 
the same Code. 

Change The words "or under Order XXXVIl” have been added 
by the Indian Limitation Amendment Act XXX of 1925. For reasons of 
the amendment, see notes under Article 5 ante In which a similar amend- 
ment has been made. 

656. When the summons is served : — The only date to 
which reference can be made as regards limitation. Is the date of the 
seni-ice of summons as shou-n In the sherifl’s return. The defendant 
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cannot escape the Jaw of Jimitafiou by alleging that there was no service 
of summons at all. The question as to whether the summons was served 
or not may be taken Into consideration on an application to set aside the 
decree if made (0. 37i r. 4)~~Aiadhub v. Woopendni, 23 CaJ. 573 (575). 

After the time fixed by the summons for obtaining leave to appear 
and defend has expired, the Court has no power to'extend the time— 
Quari Makmudar r. Sarat, 5 C.W.N. 259 (262). 

1 60. — For an order 
under the same 
Code to restore to 
the file an applica* 
tion for revie^v re- 
jected in conse- 
quence of the failure 
of the appliwnt to 
appear when the ap- 
plication was called 
on for hearing. 

161. — For a review of 
judgment by a Pro- 
vincial Court of 
Small Causes or by 
a Court invested 
\vith the jurisdiction 
of a Provincial 
Court of Small 
Causes when exer- 
cising that jurisdic- 
tion. 

657. Thfs Anlde corresponds to Art. I60A of the old 
Act XV of 1877, and was introduced Into ihst Act by sec. 36 of the r 
vincial Small Cause Couns Act, IX of I8S7. Before the Introduction 
this Article, an application for review of a Judgment of a Small Cao 
Court was held to be governed by the 90 days’ rule under Article • 
sec Madon Mohan v. Punto Cliandra. lO Cat. 297 (298). 

An application for review of Judgment of a Small Cause J* 
required to be accompanied with the deposit of costs, according t® 
provisions of sec. 17 of the Pro. S C. C. Act. If the apph’^'^i’®" *^^not 
of Judgment Is made within the period of limitation, but the deposit i* 
made along with the application, the Court will not alJow the deposit o 
made alter the period of limitatfon. unless suRldent cause Is 5 ho«n 


Fifteen When the application 
days. for review is rejected. 


Fifteen The date of the decree 
days. or order. 
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the delay (sec. 5). It no such cause is shown, the application (or review 
o( judgment will be dismissed as time-barred — Abdul Sheikh v. Md. Ayab, 
24 C.W.N. 3S0, 56 I.C. 551, 31 C.L.J. 107, 

162. — For a review of Twenty The date of the decree 

judgment by any days. or order, 

o/ the folloioing 
Courts, namely the 
High Courts of Judi- 
cature at Fort Wil- 
liam, Madras, Bom- 
bay, Lahore and 
Rangoon, and the 
Chief Court of Sind 
in the exercise of its 
original jurisdiction. 

658 . The judgment of a High Court In the exercise of its matri- 
monial jurisdiction is a judgment of the High Court in its original juris- 
diction— Harnetfc King V. James King. 6 Bom 416 (434). The judgment 
of a High Court passed m its Insolvency jurisdiction may be a judgment 
of the High Court in its original lurisd'Ciion for the purpose of enforcing 
the judgment under Art 183 (In rc Candas Sarrondas, J3 Bom. 530, 
533 P C ), but not for the purposes of Art |62. The review of judgment 
referred to in this Article is a review contemplated by 0 47, r 1, C P. 
Code, an application to the High Court for review of judgment passed 
by It in us Insolvency jurisdiction, under the provisions of sec. 8 (J), 
presidency Towns Insolvency Act (III of I9C®), is not governed by 
Article 162: nor is it governed by Art l73, because that Article Is also 
restricted to applications for review under the C. P. Code The proper 
Article is Art, 181— M re L. W Nassc. 7 Rang. 201, A I R 1929 Rang. 
229 (232), 118 1 C G15 This Article does not apply to a review of a 
criminal case under cl 26 of the Letters Patent — Padam Prasad v. K E , 
33CVC’N 1121 (1137), (S B ), 30 CrL J. 993. 50 C L J. 106. 

163. — By a plaintiff, for Thirty The date of the dis- 
an order to set aside days. missal, 
a dismissal for de- 
fault of appearance 
or for failure to pay 
costs of service of 
process or to furnish 
security for costs. 

Under Act XV of 1877, the words in column I ran thus : "By a 
plaintiff, for an order to set aside a dismissal for default." 
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659. Default :-~When the plaintiff is absent, and although a 
pleader lor the plaintiff appears, he is instructed only to apply lor an 
adjournment, and is unable to answer all material questions relating to 
the suit, his appearance is no appearance; and the dismissal ot the suit, 
alter rejection of the application for adjournment, is a dismissal for default 
of appearance — Lalia Prasai v. Na/td Kishore, 22 All. 66 (76) (F.B.); 
Shankar v. Radha Krishna, 20 All. 195; Hinga v, Munna, 31 Cal. 150 
(15d), Soonderlal v. Goorprasad. 23 Bom. 414 (422). Cf. Salish Chandra 
V. Ahara Prasad, 34 Cal. 403 (F.B.). 

A plaintiff whose suit has been dismissed for default under the Presi- 
dency Small Cause Courts Act, may either apply lor a new trial wiihin 
8 days under section 38 of that Act, or may apply to have the order of 
dismissal set aside within thirty days under this Article — Soonderlal v. 
Goor Prasai. 23 Bom. 414 (426). 

Non-appearance by reason of death is not default of appearance 
Dcbi Baksh v Habib Shah, 16 O C 194 (P.C.), 17 C. ;W.N. 829, 19 I-C 
526 In such a case, the Court Is not competent to dismiss the suit for 
default of appearance; and the plaintiff’s representatives have six months 
(now 3 months) under Article 176 to be brought on the record— /Hi 
(overruling 14 I C 221 and 14 I C- 711). 

660. LimiUtion An application under this Article must be 
made within thirty days from the date of dismissal. A mere notice of 
motion (given within 30 days) that the application would be made on s 
future date (which ts beyond 30 days) will not prevent time from rut'*’'"® 
—Hinga V. Manna, 31 Cal ISO ()54); Kheltcr Mohun v. KasMnaih, 20 
Cal 899, If a vacation Intervenes, the application must be made on the 
date the Court re-apetis, and not on the first motion day after the vacation 
— Hinga V Manna, 31 Cal. ISO (154). But according to the Rules e 
the Madras High Court, an application to the Registrar of the original side 
to issue a notice of motion is an application within the mcaciing of th'* 
Article and will save limitation notwithstanding that the notice mentions * 
date, beyond the thirty days, as the date on which the application w* 
be heard— /fBffjydn v. Elleppa, !7 M.LJ 215. 

Where a suit was dismissed for default on lOth December and an 
application to set aside the dismissal was made on the next day, p* 
application was rejected on the 23rd January because the applicant lail* 
to produce a copy of the {udgment and decree as directed by the Court, 
second application for the same purpose made on the 16th February, / ^ 
nearly two months alter the dismissal of the suit, w’as held to be barred"" 
Sabba Row v. Venkatarotnam. 22 I.C. 689 (Mad.). But In an AHahacSH 
case, where an application for re-admission of a suit dismissed for 
• was made within 30 days but It was rejected because it was made by 
person who held an invalid power-of-attomey from the plaintiff, a frt 
application for the rcadmlssion of the suit presented by that person un ^ 
a proper power-of-attomey was ^nted, though presented more . 
days after the dismissal for default but within 30 days from the date £>f 
nm application— A/odhyj v. ChhabOa. 29 I.C. lOCH (All.). 
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The time during which the tpplicsnt had been erroneously prosecuting 
a suit to set aside the dismissal will be deducted under sec. 14 (2). The 
ruling in Shcofi Ram v. Shco Chand Rai, 63 P.R. 1886 {decided under 
Act XV ot 1877) is no longer good law, because under sec. 14 (2) of the 
present Act, the applicant is entitled to deduct the time spent in any civil 
proceeding (including a suit) and not merely the time spent in prosecuting 
an application. 

The period of time prescribed in this Article can be enlarged by sec. 4, 
i.e , if the last day of limitation is a holiday, an application presented on 
the reopening day will be within lime. But the day of closing of the wrong 
Court in which the application was erroneously filed will not be deducted 
— Bano Alai v. Bano Mai, 55 I.C. 55 (Lah ). 


If an applicant fails to apply within the period prescribed by this 
Article he cannot evade the lav of limitation by calling his application, 
which is m reality an application for setting aside a dismissal for default, 
an application for review of iudgment — Nur Mohammad v. Dmc, 15 P.R, 
1897. But see Fateh Chand v. Menght Bai, 109 P.R. 1913, 19 I.C. 
481, where the Court held that it had power to entertain the application 
for review under the above circumstances. Cf. also Raj Narain v. 
Ananga Aloficn, 26 Cal. 59$ 

The period prescribed by this Article cannot be extended under 
section S—Mahadeo v Lakshminarayan, 49 Bom 839, 90 I.C 610, A.l.R. 
1925 Bom. 521 ; Ala Naw v Somasundaram, 2 Rang. 655, A.l.R. 1925 
Rang 187, 85 I.C. 324, Sahib Dtlfa v. Redo. 83 P R. 1902; Saba v. 
Dayaram, 23 N L.R 83, A 1 R. 1928 Rang 91 (92). Nor can It be 
extended by aiding thereto the time for <^taming a copy of the onler 
of dismissal — Aloftan Lai v. Sher Mohammad, 93 I C. 1023 (Lah.). 


164. — By a defendant, Thirty The date of the decree, 
for an order to set days. or where the sum- 
aside a decree pass- 
ed cx Parte. 


mons was not duly 
served, when the ap- 
plicant has know- 
ledge of the decree. 
*}udgment’ in the old Act has 


Change : — In column I, the 
been changed into ‘decree’; and the words in column 3 stood thus 
“The date of executing any process for enforcing the judgment 


661. Old Act and new. — ^Where an application to set aside 
an ex parte decree was barred by the provisions of Art. 164 of the Act 
of 1877, long before the Act of 1908 was passed, the provisions of the new 
Act cannot revive the right to apply for setting aside the decree — Nepal 
Chandra v. Ntroda ^unifiin, 39 Cal. 507 (509). 

If the ex parte decree was passed while the old Act was In force, 
and the application was made after the Act of 190S came Into operation, -- 
the latter Act would apply, because the law to be applied to an .. • ' 
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659. De/auU VThen the plaintiff is absant, and although a 
pfeader /or the piainf/ff appears, iie Is insfrucfcd on/p to apply for aa 
adioummenr, and i$ unable to answer all material questions relating to 
the suit, his appearance is no appearance; and the dismissal ol the suit, 
after rejection of the application for adjournment, is a dismissal for default 
of appearance — LalU Prasad v. Nani Kishore, 22 Alt. 66 (76) (F.B.I; 
Shankar v. Radha Krishna, 20 All, 195; Hingj v. Manna, 31 Cal. 150 
(151); Socndcrlal v. Coorprasad. 23 Bom. 414 (422). C/. Salish Chandra 
V. Ahara Prasad, 34 Cal. 403 (F.B.). 

A plaintiff whose suit has been dismissed for default under the P«si- 
(Jency Small Cause Courts Act. may cither apply for a new (rial within 
S days under section 3S of that Act, or may apply to have the order cJ 
dismissal set aside txithin thirty days under this Article — SoonJcrla! t. 
Coor Prasad. 23 Bom. 414 (426). 

Non-appearance by reason of death Is not default of appearance— 
Drbi Baksh v. Habib Shah. 16 O.C. 194 (P.C.), 17 C. ;\r.N. 829, 19 I C- 
526 in such a case, the Court Is not competent to dismiss the suit for 
delault of appearance; and the plaintiff's representatives have six months 
(now 3 months) under Article 176 to be brought on the reconJ—^hw 
(overruling 14 1C 221 and 14 I.C. 711). 

660. Lirailatlon An application under this Article must be 
made Within thirty dajs from the date of dismissal. A mere notice ol 
motion (given within 30 days) that the application would be made on * 
future date (which is beyond 30 days) wiH not prevent time from 
—Hi/igj V. Munnj. 31 Cal. |50 (1541; A'heWer /llohun v. //flihmaf’’* ^ 
Cal S99 If a vacation inrenenes, the application must be made on tw 
date (he Court reopens, and not on the first motion day after the v3eai‘^"J 
—Hinpa v Manna. 31 Cal. I50 (154) But according to the Rules c 
the Madras High Court, an application to the Registrar of the original si 
to issue a notice of motion is an application within the meaning d 
Article and will save limitation notwithstanding that the notice mentions » 
date, beyond the thirty days, as the date on which the application wi 
be heard— A’uffjyen v. Elleppa. I7 M.L.J. 215. 

'tt’here a suit was dismissed for default on lOth December and 
application to set aside the dismissal was made on the next day, 
application was rejected on the 23rd January because the applicant 'a 
to produce a copy of the iudgment and decree as directed by the Court, 
second application for the same purpose made on the l6th February. i ^ 
nearit two months after the dismis-sal of the suit, was held to be baf^ 
Sabha Roir v. Yenkalaralnam, 22 I C. fiftp (Mad ). But in an j ‘ j, 
case, where an application for re-^dmission of a suit dismissed for de a ^ 

• was made within 30 days but M was relected becau«c it was 
person who held an invalid power-of-aitomey from the plaintiff, ^ 
application for the readmlssion of the suit presented by that person u ^ 
a proper power-ol-attomey was granted, though presented more ^ 
days after the dismissal for default but within 30 days from the dste o 
first application— A/odhjj v. CAAebiti. 29 I.C, I094 (All.). 
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The time during uhich the spphcani had been erroneously prosecuting 
a suit to set aside the dismissal vill be deducted under sec. 14 (2). The 
ruling in Shcoji Rom v. Shco Chojid Rai, 63 P.R. 1886 (decided under 
Act XV of 1877) is no longer good law, because under sec. 14 (2) of the 
present Act, the applicant is entitled to deduct the time spent In any civil 
proceeding (including a suit) and not merely the time spent in prosecuting 
an application. 

The period of lime prescribed In this Article can be enlarged by sec, 4, 
i.c., if the last day of limitation is a holiday, an application presented on 
the reopening day will be within time. But the day of closing of the wrong 
Court in which the application was erroneously flted will not be deducted 
— Bano Mai v. Bano Mai, 55 I.C. 55 (Lah ). 


If an applicant fails to apply within the period prescribed by this 
Article he cannot evade the law of limitation by calling his application, 
which is in reality an application for setting aside a dismissal for default, 
an application for review of fudgment — Mahammad v. Dina, 15 P.R. 
1897. But see Fateh Chand v. Menghi Bat. 109 P.R. 1913, 19 I.C. 
481, where the Court held that it had power to entertain the application 
for review under the above circumstances. Cf. also Ra; fiarain v. 
Ananga Mohan, 26 Cal 598. 

The period prescribed by this Article cannot be extended under 
section S—Mahadeo v. Lakshminamyan. 49 Bom. 839, 90 I.C. 610, A I,R 
1925 Bom 521 ; Ma Naw v. Somasundaram, 2 Rang 655, A.l.R 1825 
Rang 187, 85 I C. 324, Sahtb Dtlla v. Redo, 83 PR. 1902j Saba v. 
Dayaram, 23 N L.R 83. A I R. 1928 Rang 91 (92). Nor can ft be 
extended by aiding thereto the time for obtaining a copy of the order 
of dismissal— AfoAan Cai v. Sher Mahammad, 93 I.C. 1023 (Lah ). 


154. — By a defendant, Thirty The date of the decree, 
for an order to set days. or where the sum- 
aside a decree pass- mons was not duly 

ed cx Parle. served, when the ap- 

plicant has know- 
ledge of the decree. 

Change =— In column 1, the word *Iudgmenl’ in the old Act has 
been changed into ‘decree’ ; and the words m column 3 stood thus : 
“The date of executing any process for enforcing the judgment.” 


661. Old Act and new. — Where an application to set aside 
an ex parte decree was barred by the provisions of Art 164 of the Act 
of 1877, long before the Act of 1908 was passed, the provisions of the new 
Act cannot revive the right to apply for setung aside the decree— N cbjI 
Chandra v. iViroij Suntfan, 39 Cal 507 (509). 

If the ex parte decree was passed while the old Act was In force 
and the application was made after the Act of 1903 came into operation’ 
the latter Act would apply, because the law to be applied to an appUcatioa 
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Is the law existing at the time when the application is ma(Je — fin Bibi 
V. Hahi. 37 All. 597 (600) ; Alonofter v. Sadiqa. 37 I.C. 292 (294), 101 P.R. 
1916; Zaibulnissa v. Ghulam. 70 P.L.R 1911, 10 l.C. 823; Cbidambaran 
V. Karuppan, 35 Mad. 678 (679); Basiruddin v. Sonaulla, IS C.W N. 102 
(105), 6 l.C. 154. 

A decree was passed ex parte against a minor in 1894; he became 
a major on the 11th January 1909 and applied on the 25th January to set 
aside the decree. The application would be governed by Art. 164 of the 
Act of 1908 and would be barred. The plea of minority was available 
under the Limitation Act of 1877, section 7 (which applied to all applica- 
tions), but it would not now be available under section 6 of the present 
Act which applies only to applications for execution — Chidambaram v. 
Karuppan. 35 Mad. 678 (679), 8 l.C. 543; Manohar v. Sadiqa. 101 P.R. 
1916, 37 l.C. 292. 

662, Scope : — This Article applies to any application (made under 
0. 9, r. 13, C. P. Code) which involves the setting aside of the original 
decree, whether made to the original Court or to the Court of appeal after 
an appeal has been filed by the other defendants. In the latter case, f f-t 
where the application to set aside the original decree passed ex parte is 
made to the appellate Court, the application falls under this Article and 
not under Article 169. This latter Article applies only to application’s for 
rehearing of an appeal heard ex parte— Sankara Bhatta v. Subraya, 30 
Mad 535 (536). An application to set aside an ex parte decree passed 
by a Presidency Court of Small Causes falls within the terms of sec. 108 
of the C P. Code, 1882, (O. IX, r. 13) and the period of limitation 
for such an application is 30 days as prescribed by this Article and not 
8 days as presenbed by sec. 38 of the Presidency Small Cause Court’s 
Act— Ros/ianlal v. LMchmi Narayan, 17 Bom. 507 (509). 

This Article applies not only to an application for setting aside K 
parte decrees, but also to an application for setting aside ex parte orders 
in execution proceedings which come under section 47 C P. Code, 
because such orders are treated as decrees— Subbia Natcker v. Rama- 
nalhan, 37 Mad. 462 (475), 26 M.L J. 189, 22 l.C. 899. 

This Article is not restricted to applications to set aside a decree 
passed In a suit. V/here a person was served with a notice to append 
on a certain dale and to show cause why the award passed against him 
should not stand filed, and on his falling to appear on that date, the 
award was ordered to be Bled, an application by that person to set aside 
the order passed ex parte falls under this Article This Article appli** 
to applications lor setting aside cx parte orders passed In proceedings 
oiher than suits— flcning Shaw & Co v. hlangakhand. A.l.R. I®** 
Sind 56. 75 l.C. 1035. 

Vherc the plaintiff brings a aoif (o set aside an ex parte decree not 
merely on the ground that it was passed without service of summons but 
also on the ground that it was obtained by fraud, Article 164 cannot apply 
(ta it refers only to an application); the suit falls under Article 85— 
Mott Lat v.^Russick Chandra. 26 Cal. 326, at p. 333 (Footnote). 
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O. 9, r. 13, C. P. Code applies only to Mofussil Courts and not 
to the Original Side of the High Court; in the latter Court a different 
practice prevails In the matter of entering appearance, for here the 
question is not whether the defendant was present at the hearing, but 
whether he had entered appearance in the office Consequently Art. 164 
does not apply to an application to set aside an ex parte decree, and the 
High Court has a discretion to restore a suit although the application is 
presented beyond 30 days — Haji Ramian v. Hafiz Abdul, 32 C.W N. 411 
(412), 116 l.C. 633, A I.R 1928 Cal. 864, following S. N. Banerjee v. 
H. S..Suhran-ardy. 32 C.W.N 10. 

663. ‘Defendant’ : — In a probate application, the mere citing 

of a person does not make him a defendant. Under section S3 of the 
Probate and Administration Act, the cause must be contentious and the 
person cited must appear to oppose the grant of probate, before he 
becomes a defendant If such person does not appear and the probate 

is granted ex parte, it cannot be said that an order is passed ex parte 

against a ‘defendant,’ and this Article cannot apply to an application by 
such person for revocation of the probate — Saroio v Abhoy Charan, 41 
Cal. 819 (823), 24 l.C. 27. 

664. Ex'parte decree .—A payment order made ex parte under 

see. 150 of the Companies Act (1882) is not a decree, and this Article 
does not apply to an application (or setting it aside— HmdusfAan Banfc Ltd 
V. fiUhraj Din. 1 Uh. 187 (191), 55 I C 820 An order granting lease 

to execute a decree against a person on the ground lhat he is a partner, 

made under O 21, r 50. sub-rules (2) and (3), is not a decree for the 
purpose of this Article, but is only treated as a decree for the purpose of 
an appeal or enforcement Consequently Art. 164 cannot apply to an 
application to set aside an ex parte order of that Kind— ffan;i v. Vasanii, 
53 Bom 839. 31 Bom L R 995, A I R 1929 Bom. 356 (388), 120 l.C 833 

There is no distinction between a case decided ex parte by reason of 
the non-appearance of the defendant at the first hearing, and a case decided 
ex parte by reason of the absence of the defendant at an adiourned hearing 
In both cases, the defendant may apply to set aside the ex parte decree — 
Jonardan v Ramdhone, 23 Cal 738 (F.B ) (overruling Sifaf v. Heera, 21 
Cal 269), Munijppan v Balayan, 31 Mad 505 (5C6); Hildreth v Sayan, 
20 Bom 380 

Then on the day of hearing the defendant appears in person but only 
for the purpose of applying for adjournment, and the application is refused 
and a decree follows, such decree is not an ex parte decree, because the 
defendant cannot be said not to ha^c appeared— Soondcrljf v Goor Prasad, 
23 Bora. 414 (421); but if the defendant is absent and a pleader on his 
behalf applies for an adjournment and the pleader has no other instructions 
but to get an adjeumment and is unable to answer all material questions 
relating to the suit, the defendant cannot be said to have put in appear- 
ance) and if the application is refnsed. the decree which follows is 
ex parte decree— fbii (at p. 422); Cooke v. Equitable Coal Co. * 
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8 C.W.N. 621 (624); Ram Tahal v. Ratneshar, 8 All. 140; Shankar v. 
Radha, 20 All. 105; Ramanuja v. Rangaswamy, 18 M.L.J. 51. 

665. Limitation '• — ^A decree was passed ex parte while the 
defendant was in jail. Five years afterwards the defendant applied to set 
aside the decree. It was held that if the application was treated as one 
for setting aside an ex parte decree, then it was barred by limitation, but if 
it was treated as an application for review of judgment, the Court should 
decide the question whether the applicant had shown sufficient cause for 
not applying earlier — Janki v. Parmeswar, 13 A L.J. 482, 29 I.C. 975. 

The mere fact that a party has not applied to set aside the ex parte 
decree within 30 days is no bar to his applying for review of judgment-— 
ChokkaUngan v. Lakihmanan, 38 M.L.J. 224, 55 I.C. 444; Lala Chet 
Narain v. Rampal, 16 CW.N. 643, 15 I C. 554. Contra — Deodip v. 
Gopal Singh. 1 PLJ. 547, 38 I.C. 53; Santa v. Arj^n, 13 I.C 318; 
Lai Devi v. Amar Nath. 57 I.C. 15 (Lah } , and Shavaksha Hugh 
Hogarth. 12 Bom.L.R. 886, 8 I.C. 616; in these cases it has been held 
that a party who has not applied to set aside the decree within 30 days 
cannot evade the law of limitation by calling his application an application 
for review of judgment. 


If an application to set aside an ex parte decree, which was made ifl 
lime, was consigned to the record room, that fact does not in any way 
necessitate a fresh application, and a subsequent application must be 
considered as merely m contsouance of the suspended original application. 
Consequently no question of limitation arises — BarkatuUah v Fuzl Mau!a^ 
55 I C 824 (826) (Lahore). 


The third column of Articles 164 and 169 should be compared with 
that of Articles 163 and 168. in the case of a plaintiff or appellant seeking 
to set aside an ex parte decision, limitation runs only from the date of th^ 
order, whereas if a defendant or respondent seeks such relief, he can, in 
cases where he has not had due notice, count limitation from the date of 
his knowledge of the order— Bissa Mai v. Kesar Singh. 1 Lah. 363 (364), 


58 I.C. 739. 


Where service of notice on the defendant is not established, the Court 
has to decide whether the application is within time from the date when 
the petitioner came to know of the ex parte decree — [Hohla v. Kahnun, 
A.l.R. 1925 Lah. 577, 91 I C 798. 

The words "where the summons was not duly served" in the 3i’d 
column seem to refer to the summons given for the first hearing of the 
suit ; so, where there has been due service of such summons, the mere fact 
that the defendant has not received notice o! an adjourned hearing win 
not cause limitation to run from the date on which the defendant becomes 
aware of the decree having been passed — Lai Dcvt v. Amar Nath, 57 I-C. 
15 (Lah); Siirjtt Singh v. Torrie, 76 I.C. 14, A.l.R. 1924 Lah. 66C. 

In computing the period of limitation, the time taken In prosecuting 
an Infructuous proceeding in a wrong Court can be deducted— 

V. Sonsulla. 15 C.W.N. 102 (106). 6 f.a tSi. 



Art. 164.J 


THE INDIAN LIMITATION ACT 


701 


The period of limitation prescribed by this Article cannot be extended 
by the Court in the exercise of its inherent powers under sec. 151 C. P. 
Code — Aiodhya Mahton v. Pfial Koer, 1 Pat. 277, A.I.R. 1922 Pat. 479, 
65 l.C. 341. 

In Madras, the period prescribed by this Article can be extended 
under sec. 5 for sufficient cause; see Note 41 under sec. 5. 

The lime cannot he extended under sec. 6 See 35 Mad 678 cited 
in Note 661 above. 

"Duly served". — The word "duly’’ does not mean "personally”; 
so, if the defendant is absent, service on any male member is undoubtedly 
due service ; so is service on an agent or servant under the circumstances 
indicated m O. 5, C. P. Code — t'enkalechalam v. Subbayya, 54 M.L J 
448, A. I R, 1928 Mad 655 (657), 108 I C 889. A summons is said to 
have been ‘duly served’ if it was served in such a manner that the 
defendant had knowledge-of the suit or that the Court may presume that 
he had such knowledge (0. V, r. 19), even though it was not served m 
sufficient time to enable him to appear and answer on the day fixed in 
the summons — Kasarchand v. Lakhamsi. 11 SLR. 71, 42 I C. 611; 
Kasarcftand v. Lakhamsi, 8 S.L.R. 153, 27 l.C. 351. 

Where the plaintiff knew that the defendant did not ordinarily reside 
In his Bocestrai house, and yet insisted upon the service of summons at 
that place, Held that the summons was not duly served— ffumud Nath v. 
/olindra Nath, 38 Cal. 394 (400) Where the plaintiff took out substituted 
service upon allegations which were false, the notice could not be said 
to have been duly served — Ram Kishen v. Mufa, 69 l.C 467, A l.R. 1924 
Lah 191. But where substituted service has been lawfully made (e.g 
where substituted service w'as directed by the Court after satisfying itself 
that the defendant was keeping out of the way to evade service) the 
summons Is said to have been duly served, and time under this Article runs 
from the date of the decree, even though the summons does not come 
to the knowledge of the defendant— Ditfu Ram v. Nawab, 26 PL.R. 704, 
A.I.R. 1925 Lah. 639, 92 1 C. 272, 5horiba v Abdul, 51 Mad 860, 55 
MLJ 565, A l.R 1928 Mad 815 (816), 110 l.C 490; Narasimha v. 
Balakrishna, 52 M.L J. 512, A I R. 1927 Mad. 487 (488), 101 l.C. 651 ; 
Doratsami \. Balasumfaram, 52 M L.J. 477, A.I R 1927 Mad. 507, 102 
l.C 243. But in a later Madras case it has been said that substituted 
service may be good service under the C. P. Code, but it is not due 
service within the meaning of this Article, the very word “substituted” 
clearly and conclusively Indicates that it is not due service, i e , it is not 
the service that is due to the defendant or that is due according to the 
provisions of law for the purpose of service— KenVatac/ia/am v 5ub{»ajyj 
54 M L.J. 458. A.I R. 1928 Mad. 655 (657), 108 l.C. 8S9 This ruling 
(Single Bench) has been disapproved of by the Division Bench in 51 Mad. 
8G0 cited above 

Where a summons »8S sent by registered post to the defendant, and 
he wired to the Court for an adioumment »hich eas refused, and an 
ex rsrte decree was passed, held that the summons had been duly served 
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and lime ran from the date of the decree — Gfuinsi Ram v. Misri Lai, 27 
Bom L.R. 690, A.I.R. 1925 Bom 444, 69 I.C. 223. 

A summons is said to be duly sen'ed on a firm, if it is served on any 
one of the partners of the firm, and time runs from the date of the 
decree— Adiveppa v. Paragji. ^ Bom.L.R. 388, A.I.R. 1024 Bom. 366, 
80 I C. 773 

666. Knowledge of Ihe decree: — This expression means 
a knowledge of the fact that a decree of the kind is in existence, but it 
does not embrace a knowledge of the contents and general effect of the 
decree — Abdool Hoosein v. Esmatt/t, 12 Bom. L.R 462, 6 I.C. 901. But 
the words of the Article mean something more than a mere knowledge 
that a decree has been passed in some suit in some Court against the 
applicant It means that the applicant must have knowledge not merely 
that a decree has been passed by some Court against him, but that a 
particular decree has been passed against him m a particular Court in 
favour of a particular person for a particular sum It was not inteoded 
by the Legislature to lay down that the period under this Article would 
begin to run from the time the judgment-debtor might have received some 
vague information that a decree had been passed against him-^Beparao 

V Sadha Bhivba. 47 Bom 485 (487), 25 Bom L.R 74, 76 I.C. 265, A.l R 
1923 Bom. 193; A'umud Nath v faiindra, 38 Cal, 394 (403); Polaniappa 

V Vedaefiala, A.l R. 1927 Mad 381. 99 I C 62J Further, it must appear 
that the petitioner himself had a knowledge of the decree in the auit. 
Where the petitioner's brothers had knowledge of the ex perie decree 
passed against the petitioner, ii cannot be reasonably inferred that the 
petitioner himself had a similar knowledge of it, particularly when it Is 
prened that he lived away from his brothers who never communicated the 
fact of the decree to him — Kamud Nath v. Jotindra Nath, 38 Cal. 394 
<4031, 15 C W.N. 399, 9 I C. 189. 

In an application under this Article the burden of proving want of 
knowledge of the decree till within 30 days before the application is on 
the applicant— Piro/ Shah v Qanb Shah, 7 Lah. 161, A.I.R. 1036 Lah- 
379, 95 I C. 124, Sughru Mai v Sham Lai, I46 P.W.R. 1918, 46 I.C- 777. 

667. Application by legal representative of dehtt- 
dant : — Where a delendam against whom an cx parte decree has been 
passed d.es, an application by his legat representative (whether he has 
been brought on the record or not) to have the decree set aside must be 
made within the time allowed by this Article; Art. 181 will not apply- 
The word ‘defendant’ In this Article Is wide enough to include the legal 
representative of the original defendant. The period of limitation runs from 
the date ol the decree, as the summons was duly served on the original 
defendant. The alternalive date mendoned In the second part of column 3 
(lit., the date of knowledge of the decree) applies only where the 
summons was rot duly served on the original defendant— I'cnkafasobbfrr 

V Krhhnamarthi, 38 Mad 442 (443, 444). 

(As stated belore, the period of limitation under the Act of 1877 r*ft 
from the date of executing any proMss In enforcement of the Judgment. 
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The rulings in Hanmanl v. Shankar, 31 Bom. 303, Bhoobanessury v 
Judobcndra. 9 Cal. 869, Poorno v. Prosonna. 2 Cal. 123, Shah Mahamma-i 
V. Hanmant, 20 All. 311, Sanraj v. Ambika, 6 All. 144, Har Prasad v 
Jafar Alt, 7 All. 345, Rajab Ali v. Upper India Paper Mills, 15 O.C. 289, 
17 l.C. 420, Redded whh reference to the starting point of limitation 
under the old Act, are no longer of any Importance.]. 

]65. — Under the Code Thirty The date of the dis- 
of Civil Procedure days. possession. 

1903, by a person 
dispossessed of im- 
moveable property 
and disputing the 
right of the decree- 
holder or purchaser 
at a sale in execu- 
tion of a decree to 
be put into posses- 
sion. 

668. This Article contemplates the case ot a person other than the 
judgment-debtor who applies to U restored to possession under O. XXI, 
r. 100 of the C. P Code. Where, therefore, a judgment-debtor applies 
to be restored to possession of property seued by the decree-holder m 
excess of what has been decreed, the application falls under section 47 
of the Code, and is governed by Art. 181 of this Act — Abdul Karim v 
Islamunnissa, 38 All 339 (3441, 14 A L.J 401 ; Bafitr Dfls v Girts, 67 
l.C 663, AIR. 1923 Cal 287, Vachah Rohtni v Kombi Aliassan, 42 
Mad. 753 (760) F B. (overruling Ratnam Ayyar v Krishna Dass, 21 Mad. 
494); Rflsul V. Amina, 46 Bom. 1031 (1036), AIR 1922 Bom. 271. 
24 Bom.L R 771, 68 I C. 349; Sftar»u v Alir Khan, 1 Lah.L J 230; 
Maung Tha v Afc Pyu, 46 I C 323, 1918, 3 U B R 79; Jilai v. Abdul 
Rahman, 4 Luck 209, 115 1 C 444, A. I R 1929 Oudh 76 (79) (dissenting 
from 6 O C. 44 and HOC 94) The contrary view Is taken In Har Din 
V. Lachman. 25 All 343, Ra/aram v. /fro; Kunwar. 17 O.C. 94, 24 1 C. 
137, and jagannath v Dalla, 6 O C 44, where an application by a judg- 
ment debtor has been held to fall under this Article These three rulings 
are no longer correct. In view of the current of modern decisions cited 
above 

The Judgment-debtor cannot even file a suit, and if he files a suit, it 
will be treated as an objection under sec 47 C. P Code — Jihi v Abdul 
Rahman, supra. 

166. — Under the same Thirt>' The date of the sale. 
Code to set aside a days, 
sale in execution of 
a decree, including 
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any such applica- 
tion by a judgment 
debtor. 

This Article corresponds to Arts. 166 and 172 of Act XV of 1877. 

Change The italicised words have been added in the first column 
by the Indian Limitation Amendment Act 1927 (I of 1927), in pursuance 
of the following recommendations of the Civil Justice Committee : ‘‘There 
is a difference of opinion as to whether this Article (166) which deals 
with a petition to set aside a sale in execution of a decree applies when 
the petition is by a judgment-debtor under sec. 47 Civil Procedure Code. 
It is sometimes contended that that Article applies only to a petition 
under Order XXI, rule 90 alone. It will be better if the matter is made 
clear by adding words in the first column so as to include a petition 
under sec. 47 C. P. Code” — Civif Justice Committee Report, pp. 495-496. 

669. Scope : — ^The scope of this Article is something wider than 
that of Arts. 166 and 172 of the Act of 1877 taken together; it applies 
to all applications under the C. P. Code for setting aside an execution sale- 
Att. 166 ol the old Limitation Act applied only when the application 
was made on the ground of irregularity in publishing or conducting the 
sale (0. 21, r. 90), or on the ground that the decree-holder purchased 
without the permission of the Court (O. 21, r. 72) ; and Art. 172 applied 
only where the ground of setting aside the sale was that the judgment- 
debtor had no saleable interest In the property. 

But If the sale was sought to' be set aside on any other ground, the 
application fell under Art. 178 (Le. 181 of this Act). Thus, if the sale 
was sought to be set aside on the ground that it was brought about by 
fraud. Art. 178, and not Att. 166 applied— Ncmai v. Dcno. 2 C.W-N- 
691 ; Sakharam v. Damodhar, 9 Bom. 468; Sarat v. Nemai, 5 C.W.N. 265; 
Bhutan Alohun v. Nanda Lai ,26 Cal. 324; Purno Chondra v. ,4nufcBf. 
36 Cal. 654 ($56) ; so was the case if the sale was sought to be cancelled 
on the ground that notice was not served on the judgment-debtor as 
required by section 248 C. P. Code (O. 21, r. 22) — Livinia <lshfon y. 
Madhabmonl, 14 C.W.N. 560, 5 I.C. 390; Lakshmi v. 5risft, 13 C.L./- 
162, 0 I C. SS4; or on the ground that the Judgment-debtor had purchased 
the property In contravention of the provision of law — CAflnd Monte v. 
Santa Monee. 24 Cal 707 (710). 

But now the present Article is quite general in Us terms and Is 
restricted to applications under O. 21, rules 72 and 89 to 91 ; it i* 
prehensive enough to cover ati applications under the C. P. Code for 
setting aside execution sales on any ground whatsoever. An applica*'“” 
under the C. P. Code to set aside a sale in execution of a decree f* 
under this Article, even though the application falls under sec. 47 C. ■ 
Code and not under O. 21 rule 90 — Rarndharf v. Deonandan, 2 Pat. • 

3 P.L.T. 501, 77 1 C. 057, A.I.R. 1922 Pat. 507; Canaffllhi v. Krtihnam- 
acharkr, 43 M.L.J. 184, A.I.R. 1922 Mad. 417, 70 I.C. 743; Afa J* 
Aid. Tambt. I Rang. 533, 77 I.C. 368, A I R. 1924 Rang. 124; UanpcaJ 
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V. Borada prosod, 51 CaL 1014, A.I R. 1925 Cal. 351, 82 I.C. 323. 
This Article applies to an application to set aside a sale on the ground 
that the personal property o( the applicant was sold in execution of a 
decree against the applicant's fatber^nfis Chandra v. Nishi Chandra, 
46 Cal. 975 (977, 978), 54 I.C 431 ; it applies to an application to set 
aside a sale on the ground that the sale took place contrary to the direc- 
tions given m the decree — Mulhia Chcttur v. Bava Saheb, 27 M.L.J. 
605, 26 I.C. 46; it applies where the execution-sale Is sought to be set 
aside on the ground of fraud — i4r;uR v Gunendra, 18 C.W.N 1266, 27 
I.C. 294i Rai Kishori v Muktmda, 15 C.W.N 965, 11 I.C. 295; Cana- 
pathi V. Krishnamachari, 43 M.L.J. 184, 70 I C. 743, A I R 1922 Mad. 
417; Ramdhari v. Deonandan, 2 PaL 65, A.I.R. 1922 Pat. 507, 77 I.C. 
957, 3 P L.T. 501 ; it applies to an application to set aside a sale on the 
ground of irregularity in the service of notice under O. 21, rule 22 — Das 
Narayan v. Afir Mahammad. 6 PLJ 319 (326), A I.R. 1921 Pat. 145, 
61 I.C. 823 ; or on the ground that there was no attachment prior to the 
sate or that there had been a defective attachment — Ala Pn-a v. Aid Tambi, 
1 Rang 533, A.I.R. 1924 Rang. 124, 77 I.C. 368. 

An application made after the present Act of 1908 came into operation 
to set aside a sale held prior to that Act, on the ground of fraud, Is 
governed by Aft. 166 of the present Act and not by Art 178 of the Act 
of 1877. Action 6 of the Genera! Clauses Act does not preserve the 
right of the applicant to apply within three years of the date of sale, 
which he had under Art 178 of the old Act—Rai Kishon v Alirfcanda, 
15 CW.N 965 (971), U 1C 295; Ganapathi v Krishnamachari, 43 
M L J. 184, 70 I C. 743. A.I.R 1922 Mad 417 

Under the C. P Code 1882, If the auction-purchaser failed to obtain 
possession of the property purchased owing to the iudgment-debtor having 
no saleable Interest in the property, the purchaser was entitled under 
section 315 of that Code to receive back the purchase-money, and an 
application for the refund of the money was governed by Article 178 of 
the Limitation Act of 1877; the purchaser was not required to make any 
application for setting aside the sale as contemplated by Article 172 of 
the Act of 1877 But the law has undergone a change after the passing 
of the C. P Code of 1908. Under this Code, a purchaser who fails to 
obtain possession of the property purchased, on account of the iudgment- 
debtor having no saleable Interest in the property, is required to make 
an application under O 21, rule 91 to set aside the sale, and then when 
the sale Is set aside, to make another application for refund of the 
purchase-money under O 21, rule 93 The first application is gewmed 
by Article 166 of the present Limitation Act. and the second application 
by Article 181— Alalrar Ali v. Sarfaddin. 50 Cal. 115 (120-122), A.I.R. 
1923 Cat. 85, 70 1 C. 606, 27 CV.N 183; Bafa'anl v Bali. 46 Bora. 
833, A.I.R. 1922 Bom 205, 67 I.C. 360 

Under O. 21. rule 89, C. P. Code, the Iudgment-debtor may obtain 
a reversal of the sale by deposit of money in Court ; such deposit must 
be made within thirty da^-s frotn the date of sale, as provlied by this 

U 45 
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Article— CAauifftuo’ Ramcshwar v. Chaudhary Sureshwar, 2 P.L.J. 164 
(165), 39 I.C. 664; AW. Caisim v. David, 6 Rang., 490, A.I.R. 1928 
Rang 286. But It should be remembered at the same time that the laete 
deposit of money required by O. 21, 89 of the C. P. Code cannot by 
itself be treated as an application to set aside the sale. There must be 
a separate application along with the deposit. If the deposit is made 
within 30 days but the application is made beyond the period, it is 
barred — Ram Autar v. Sheo Peary, 12 O.L.J. 137, 87 I.C. 722, A.I.R 
1925 Oudh 411 ; Mathura v. Ram Lai. 9 I.C. 33 (All.) See also Parath 
Veetil V. Ambulath VeelH, 32 I.C. 45 (Mad ), and Sarovi Begum v. Haider 
Shah, 9 A.L J. 12, 13 I.C. 404. 

This Article refers to applications under the C. P.' Code. An appH' 
cation to set aside a sale conducted by the Insolvency Court In realising 
assets of the insolvent under section 20 and 23 of the Provincial Insol- 
vency Act (III of 1907) is governed by Article 181 and not by this Article 
—Mir Ajzal Ah v. Mir Aman Alt. 107 P.L.R. 1914, 23 I.C. 397. (But 
<]uaere whether Article 181 will apply, since that Article is also restricted 
to applications under the C. P. Code), So also, an application to set 
aside a sale under sec. 47 of the Chota Nagpur Tenancy Act is not 
governed by this Article but by the special provision of sec. 231 of that 
Act— Nilmoney v, Roban Majhi. l P.L.J. 483 (484), 20 C.W.N. 1243, 
37 I.C. 683 As regards an application under sec. 173 Bengal Tenancy 
Aet to set aside a sale m execution of a rent decree on the ground that 
the judgment-debtor has purchased the property in the -name of another 
person, the Calcutta High Court recently holds that the application is 
cognizable' under sec. 47 C. P. Code and attracts the operation of Article 
166 of the Limitation Act— ffanpada v. Barada Prasad, 51 Cal. I0l4i 
A l.R. 1925 Cal. 351, 82 I C. 322. But In an earlier case of the same 
High Court it was held that such application did not come under Artlck 
166, and that as no other Article of the Limitation Act or of the 3rd 
Schedule of the Bengal Tenancy Act was applicable, the application fe'l 
under the residuary Article 181 — Chand Monee v Sonfo Afonee, 24 Cai. 
707 (709). An exactly the same view was taken by the Patna High Court 
In Chandrama v Maharaja of Dumraon, 38 I.C. 209 (case under sec. 17'' 
Bengal Tenancy Act), The Patna High Court also holds that an applied' 
lion under sec. 227 of the Orissa Tenancy Act (corresponding to sec. 173 
B. T. Act) for setting aside a sale on the ground that the holding 
purchased by the judgment-debtor himself through another person is not 
in application under the C. P. Code, and An. 166 cannot apply; and as 
It does not fall under any of the classes of applications mentioned m 
Sch. Ill of the O. T. Act, the special rule of limitation laid down In that 
Act does not apply; consequently Article 181 of the Limitation Act wi 
apply— Cftarjn v. Nimal, 6 Pat. 366, 101 I.C. 564, A l.R- I®" 
Pat. 177 (dissenting from 51 Cal. 1014). 

670. Void sales If the execution-sale Is not binding ^ 
Judgment-debtor or Is made without {urisdlctlon or Is an absolute 
this Article does net apply — Paylianna v. Lakshmlnarasamma, 39 M* • 
1076; Sft/vbJl V. Petu. 43 Bom. 235, 48 1 C. 130; Seshaglrl v. SriaMsa, 
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-43 Mad. 313 (315), 56 I.C. 260; Jogeswar v. Jhapal Santal, 51 Cal. 224 
(229); Samandam v. Malikandi, 26 MLJ. 267, 23 I.C. 251; Behari Lai 
V. Tcnufc Lai. 8 P.L.T. 28, A.l.R. 1926 Pat. 397, 97 I.C. 798. In such 
a case, the }udgment*debtor need not make any application for setting aside 
the sale, but may bring a suit for recovery of possession, within 12 years 
from the date of delivery of posession. If, however, the judgment-debtor 
makes any application, the application would be governed by three years’ 
rule under Art. 181— Bc/iari Lai v. Tannk Lai, (supra). 

Thus, if the judgment-debtor was not a party to the suit and was not 
sufflcietulv represented by any one m the suit, the sale is not binding 
-on him, and does not require to be set aside either by a suit under Article 
12 or by an application under Article 166 — Payidanna v Lafcsfjminara- 
samma, 38 Mad. 1076 (1081) If the property of the defendant is 
exonerated by the decree from liability, a sale of his property held in 
execution of the decree is void, and an application by the defendant to set 
aside the sale would be governed by Article 181, not by this Article — 
Se^hagiri v. Srinivasa, 43 Mad 313 (315), 56 I C. 260, 38 M L.J. 62. 

The plaintiff obtained an ex parte decree for Rs. 86 against the defen- 
dant in 1906, and in execution thereof the defendant's house was sold 
and purchased by the plaintiff in 1910 Subsequently the defendant 
succeeded in getting the ex parte decree set aside, and m having the 
case retried, but the result was a decree passed in 1914 in plaintiff’s 
favour for Rs 87. The defendant paid up the amount of the second 
decree and applied to have the previous sale set aside It was held that 
the previous sale held under the previous decree which was set aside 
should be treated as a nullity, as having been no longer based on any 
solid foundation, and that the application was governed by Art 181, not 
by this Article, and was quite in lime — Shivbai v y«u, 43 Bom. 235 
(239), 48 I.C. 130 

But a sale held without notice of sale proclamation being given to 
the judgment-debtor is not a nullity, and an application to set it aside is 
governed by this Article — Ncelu v SubrarnaniJ, 11 LW 59, 1919 M.W.N 
897, 53 I.C. 809 An execution sale of property which turns out not to 
belong to the judgment-debtor is not void ab imiio but voidable only. 
A decree-holder auction-purchaser whose decree has been recorded as 
satisfied cannot, upon a defect in the judgment-debtor’s title appearing, 
reopen his decree and proceed to obtain further satisfaction of it, without 
first setting aside the sale under O 21. r 91, »ithin the period of limita- 
tion prescribed by Article 166— /agannadha v Bas 8 nj> 7 J, 53 M L.J 255, 
104 1 C 614, AIR. 1927 Mad 835, MuffiuLarTiararnarTii v. fllufhasJTni, 
50 Mad 639. A I R 1927 Mad 394, 100 I C. 522. 

So also, vhere the proclamation of sale was not published in \he 
Village in vhich the property »as situate, the omission was an illegality, 
but such illegality did not make the sale « nef/ij) and an application 
by a judgment-debtor to set aside the sale Is governed by Article 166 
and not by Anicle 181— Paranasiva v. PnlnLanippa. 47 Mad. AIR. 
1924 Mad- 137, 77 I.C. 631, 45 M.UI. 829. The irete fact that there 
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vas an illegaliiy In the procedore does not make the sale null and void. 
Article 166 applies to every application to set aside a sale, whether the 
ground for seeking to set a^de the sale is the coioniissioa of an 
irregularity or an illegality — (at p. 529). In this case Spencer J. 
warned against the common practice of stigmati^ng any and every illegal 
or irregular sale as a nullity, and remarked (at p. 530) : “It is not 
common to hear a sale described as a nullity if there is an illegality 
affecting the Jurisdiction of the executing Court, and illegalities are com- 
monly supposed to take applications to have sales set aside out of the 
scope of O. XXI, rule 90. Ever since the Privy Council in ilfalkJrjai 
Y. Narhari (25 Bom. 337) disUnguisbed between a total absence of juris- 
diction and an erroneous working out of a valid decree against an estate 
after its owner’s liability is established, there should be no room for 
misconception. But unfortunately it is not uncommon to hear the ex- 
pression ‘nullity’ indiscriminately applied to sales by Court, as if by that 
magic word the statute of Limitation was abolished.” 

\Phere the notice under O. XXI rule 22 has not been issued to the 
iudgment-debtor in respect of an execution application filed more than 
a jear after the decree, a sale held in execution is not jnerely voidable, 
but void as against the person to whom notice should have been, but was 
not. Issued; such a sale does not require to be set aside; 
filed an application to set aside the sale either under sec. 47 C. P. Cwe 
or otherwise, the application is governed by Article 181, not by Article Iw* 
The party may also file a suit to recover the property within 12 jeej* 
(Art. 144)— f?a/<igopa!<t v. Rmanaiaehariar, 47 Mad. 283 {3W) (F.B.). 46 
M.L.J. 104, 80 I.C. 92. A.I.R. 1924 Mad. 431 (disapprotnng Visnanalhan 
V. ^ontaJuniarflin, 45 Mad. 875 where such omission was held to be only 
a material Irregularity not invalidating the sate); Alonmafha v. LBCftt"'* W 
Cal. 96, A.I.R. 1928 Cal. 60. 105 I.C.^; Ram Ktnkar v. Sthiti Ram. -> 
C.L.J. 528, 46 I.C. 221 ; Bcftan Lai v Tanuk Lai. 8 P.L-T. 28, A.l.R- 
1928 Pat. 397, 97 I.C. 798 

A sale held In contravention of the terms of O. 34, rule 14 is not 
void but voidaMc, and an application to set aside the sale must be ®iade 
under this Article within thirty days from the date of the sale. E^en i 
the property is purchased by a third party and not by the mortgsecc 
himself, the purchaser cannot bring a soif to set aside the sale but can 
only make an appliVotion (sec. 47 C. P. Code) to set aside the sale, an 
the application lalls under Article 166— fliiaic/ian'd v. Ranfhhoddas, 4 
Bom. 174 (186), 58 I.C. 231. 

671. Ltmllalion : — Under the plain language of this 
the period of limitation runs from the date of sale, and not from the 
of fon)frmafi<m of the sale — Sifjrant v. ^saram, 19 N.L.B- 
1924 Nag 103 . 78 I.C. 47; Vaiu r. Ratilal. 23 Bom L.R. 5l0. P5 I.C 
Al.R. 1926 Bom. 335; H'asadeo v. JUratal. 8 N.L.R. 177, 17 *-C. 65^. 
The remark made by Oldfield J. la Tirnnafaisami v. 5ubnimxn/Jn, 40 A - 
1000 (at p 1015) that the period of limitation under Article 106 Is th fty 



Art. 167.1 


THE INDIAN LIMITATION ACT 


709 


days from the date of confirmation of the sale,, is not correct. It is a mere 
obiter not necessary for the decision of the case. 

If a sate took piace on a oertain date, but the sale ofilcer did not make 
a declaration on that date as to who was the purchaser, but gave the 
information on a subsequent date, it is the latter date which must be 
taken as the date of sale. The mere making of a bid does not conclude 
the sale. For the conclusion of a sale it is necessary for the sale officer 
to accept the final hid and to make a declaration as to who is the purchaser 
and to order him to pay over 25 per cent, of the purchase-money — Munshi 
Lai V. Ram Naraln, 35 All. 65, 17 I.C. 783. 

The period of 30 days prescribed by this Article cannot be extended 
hy the provision of sec. &—Umrao Stngh v. Beni Prasad, 92 I.C. 839 
<Lah), A I.R. 1926 J 100; Ram Autar v. Skeo Peary. 12 O.L.J. 137, 
A.I.R. 1925 Oudh 411, 87 I.C. 722. But in computing the period of 
limitation, the time during which the applicant had been prosecuting a suit 
in good faith will be deducted under sec. 14 — Gawpaihi v. Krishnamachart. 
43 M.L J. 184, A.I.R. 1922 Mad. 417, 70 I.C. 743. 

672. Fraud If f«ud Is proved, the applicant is entitled to the 
benefit of sec. 18; that is, the period of limitation runs from the date 
■when the fraud first became known to the applicant— i4r/Bn v. Canendra 
18 C.W.N 1266 (1271), Z1 I.C 294; BamiAorf v Deonmdan. 3 P.L.T, 
501, 2 Pal. 65, A.I.R 1922 Pat. 507, 77 I.C. 457. But in order to entitle 
the applicant to get the benefit of section 18, he must show not only that 
There was fraud, but that he was by reason of the fraud kepi from the 
knowledge of fils right to make the application See the cases cited under 
sec 18 at page 150 ante. Limitation runs from the date when the fraud 
first becomes known, and It Is immaterial that the sale has been confirmed 
before that date in fguorancc of the fraud— Aloftendro v. Copal. 17 Cal. 769 
{dissenting from GoWnd t. Umaeftarait, J4 Cal. 679) , Ootam y. Judh^sthir, 
30 Cat. 142 (153) ; ShcO Ram v IkTamannissa. 45 All. 316 21 A L J 176* 
A.I.R. 1923 All. 282, 71 1 C. 631. See Note 172 under see. 16. 

673. A* -I'.'i" • I* ■■:: '* ' present Limitatiori 

‘ ■ " .y • : - «• aside a sale is not 

‘ ■ • ’ “s an application for 

execution of a decree), but under the old Umitition Act he was entitled 
to such privilege. And a right uhich accrued to a minor iudgment- 
<lcbtor under the Act of 1877 to apply after attaining majority to set 
aside a sale which took place before the Act of iPOS came into force. 
Is not taken auay by the coming mto t^ration of the Utter Act, that 
being a privilege uWch has been presersed by sec. 6 (c) of the Genera! 
Clauses Act— fail Kanm v. Annada. 15 C N 845 (847), 11 I C 401. 

167. — Complaining of Thirty The date of the resist- 
resistance or ob- days. ance or obstruction, 
struction to deliver>’ 
of possession of 
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immoveable pro- 
perty decreed or 
sold in execution 
of a decree. 

674 . Scope : — ^Thc application contemplated In this Article is- 
an applic-ntion under O. 21, r. 97, C. P. Code. 

A minor applicant Tas entitled under the Act of 1677 to make an 
application under this Article wlthm one month of his attaining malorit)— 
Vinayal:r(io, v. Dcvarao, 1 1 Bom. 473 (474). But the present Act gives no 
such privilege to a minor, as section 6 is restricted to applications for 
execution of decrees, and docs not, like the corresponding section of the 
old Act, apply to all applications. 

If an applicatin made beyond the thirty days prescribed by this 
Article is admitted, no appeal lies against the order of admission? but 
in an appeal against the final order passed under sec. 321 C. P. Code 1SS2 
(now 0. 21, rule 99) the order of erroneous admission of the time-barred 
application can be oblected to; and the Appellate Court Is bound to 
enterwln the obiection and to dismiss the application if it Is found W 
have been wrongly admitted by (he Lower Court— La/a v. Noraytn. 21 
Bom. 392 (393). 

it is not obligatory upon the purchaser or the decree-holder to proceed 
to make an application complaining of resistance. The option rests with 
him to pursue his remedy either summarily by an application under section 
329 C. P. Code 18S2 (now O. XXI, r. 97) or by a regular sni( complaining 
of (he obstruction and seeking possession. The two remedies are con- 
current, and the fact that he has not made an application within 30 da>'S 
under Article 167 Is not a bar to his filing a regular suit— v. 
Babaji, 8 Bom. 602 (60S). If the purchaser omits to make an application 
within thirty days as prescribed by this Article, he can bring a suit for 
possession, provided it is bought within tweh-e jears from the date of 
his purchase— 5fio(eena(h v. Obftoy, 5 Cal. 331 (333). 

If the decrecholder-purchaser nukes an application within 30 da)"* 
after the resistance, the application may be registered as a regular suit 
under sec. 331 C. P. Code, and the rights of the parties will be determined 
as If an ordinary suit for possession has been instituted by the decree' 
holder against the defendant (under Article 138 or 144)— iVamifV v- 
Ramehjndrj, 18 Bom. 37 (40). But If the decreeholder makes the ipp’’* 
cation more than .?0 days after the date of resistance, the applios'’^” 
cannot be registered as a suit, but the decreeholder may file a separate 
regular suit— V'afhjmmaf v. SAanmugjm. 7 M.L.T. 223. 6 I.C. 2S5. 

In Madras, it has been laid down that even though the decreeholder 
or purchaser makes no application under Article 167 (complaining n' 
resistance) within 30 days from the date of resistance, he Is entitled 
make an application for delh’ery of possrstion, the limitation 
which is three )C3r8 (Art. 180)— .MoMu y. 13 Mad. iOl (-‘^* 
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followed In Abduf Karim v. Timmttrajnr, 24 I.C. 512 (Mad). But the 
Allahabad and Bombay High Courts are ol opinion that the failure to 
apply within 30 days of the date of resistance Is a bar to an application 
for delivery of possession, because such application is virtually an attempt 
to renew the old proceedings which were allowed to fall through, and 
that the only remedy of the decreeholder is a regular suit for possession — 
Kesri Narain v. Abdal Hasan, 26 All. 365 (367) ; Vinayakrav v. Devrao, 

11 Bom. 473 (474). 

Fresh resistance : — Where at first there was an obstruction, but no 
application was made by the decreeholder within 30 days from the date 
of the obstruction, and then the decreeholder applied for and obtained 
a fresh warrant for possession, but was again resisted, held that the decree- 
holder was entitled to make an application under Article 167 within one 
month from the date of the second resistance, though more than one month 
after the first resistance. The fact that no application was made within 
30 days of the first resistance did not bar the present application — Rama- 
sekhara v. Dharmaraya, 5 Mad- 113 (114). Where the decreeholder applied 
for possession of 19 shops decreed to him, but being resisted made an 
application complaining ol the resistance, and the Court ordered that the 
decreeholder be put in possession ol 15 out 19 shops, and then the 
decreeholder having applied for possession of the remaining 4 shops, he 
was again resisted, and again made an application complaining of the 
resistance within 30 days from the date of the second resistance, held 
that the application was not barred— Naram Das v Hazari Lai, 18 All. 

233 (237), following 5 Mad. 113 

Where the origmai resistance was by a third person, and no applica- 
tion was made by the purchaser under Article 167 within 30 days of the 
resistance, and then the present obstruction is nude by the ludgment- 
debtor himself (who does not claim In any way through the third party 
who was the original obstructor), the purchaser may make an application 
for delivery ol possession within 3 years of the second resistance — 
Vinayakrao v. Devreo, 11 Bom 473 (475) 

168. — For the re-admis- Thirty The date of the dis- 
sion of an appeal days. missal, 
dismissed for want 
of prosecution. 

675. Scope — This Article applies uhere the appeal is dismissed 
under the C. P Code, and not where it is dismissed under the Rule of 
Court. Thus, where an appeal is dismissed under Rule 17 of the Rules 
of the High Court, Part 11, Ch. Vlll, for failure to deposit the estimated 
amount of costs for the preparation of the paper book, an application 
for re-admlssion of the appeal does oot fall under this Article— Rcmfiari 
V. AlciJit Mohan. 23 Cal 339 (347) 

This Article has no application where the order of dismissal l$ clfra ^ 
vires— Ata fllahonei v. ShanUr Das. 69 I C 618. A 1 R. 1924 Lsh. 279. 

This Article refers to an application tinder O 41 ruVe 19 of the C. P."' 
Code, under which, if sufficient cause b shown for default, the Court is 



712 


THE INDIAN LIMITATION ACT 


[Art. 168. 


bound to re-admit the appeal — Sonabat v. Shivafirao, 45 Bom 648 (652), 
A.I.B. 1921 Bom. 20, 23 Bom L.R. 110, 60 I.C. 919. But aa applicaccn 
for the re-admission of an appeal dismissed for failure to give security for 
costs under O. 41, rule 10 of the C. P. Code does not fall under this 
Article — Gojjan Bibi v. Najar AU, 28 C.L.J. J63, 40 I.C. 234. 

Time runs under this Article from the date of dismissal of the appeal, 
and not when the appellant has knowledge that his appeal has been 
dismissed — Bissa Mat v. Kesar Singh, 1 Lah. 363 (364), 58 I.C. 789- 
A comparison between Arts. 163 and 168 on the one hand and Arts 164 
and 169 on the other, will show that while for a plaintiff or appellant 
seeking to set aside an ex parte decree or order limitation runs only from 
the date of the decree or order, the starting point of limitation in case of 
a defendant or respondent seeking such relief, where he has not had due 
notice, is the date of his knovtedge of the decree or order— /bid. 

The provisions of section 6 do not apply to an application under this 
Article — ^Sonubai v. Shivajirao, 45 Bom 648 (653), 60 I.C. 919. 

The period of bmitation prescribed by this Article caimot be extended 
under sec. 5 on any ground whatsoever— Krtshnasami v. Chengalroya. 
47 Mad 171, 76 I C. 886, A.I.R. 1924 Mad. 114; Mahi v. Jiwan, 141 
P.R. 1879 And so, after the expiry of 30 days from the date of the 
dismlssaU the order of dismissal becomes 6aal. If after the expiry of 
30 days the appellant applies for re-admlssion of the appeal, and the 
appeal is re-admitted and heard, all the proceedings subsequent to such 
sppllcation, Including the re-admlsa'on of the appeal, must be set aside 
as invalid— Kflb/r v, Khwaja Md. Khan, 44 P.R. 1882. 

But though an application for re-admission of the appeal is time-barred 
under this Article, it is open to the Court in a proper case to deal ««« 
the application under sec. 151 of the C. P. Code, in the exercise of the 
inherent powers of the Court, and the statute of limitation will have no 
application to the exercise of such powers — Sonuboi v. Shivafirao, 45 Bom. 
648 (653) But the Madras High Court dissents from this view 
A7/Jhnflsnjmi v. Chengatrcfya, 47 Mad 171, 45 ALL.J. 813, A-I.R- I®-"* 
Mad 114. 76 I.C. 836. 

Default of prosecution : — If on the day fixed for the hearing of 1*^ 
appeal, a pleader appears for the appellant, but he cannot argue the case 
and applies for an adjournment on the ground that the main pleader 
engaged by the appellant has gone elsewhere, held that the appearance 
of a pleader who Is instructed only to apply for an adiourtiment Is no 
appearance; consequently. If the application for adjournment is not granted 
and the appeal is dismissed, such a dismissal amounts to dismissal for 
wart of prosecution (and not a dismissal on the merits)— SatiJh Chani'i 
V. Ahara Prasad, 34 Cal. 403 (417) (F.B), Cf. Lalla Prasad v. San.a 
Kishore, 20 All. 66, and other cases cited in Note 659 under Article I6 j. 
Contra— Patm/iarr v. Vellar Krishna. 29 Mad. 267. 
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169. — For the rehear- Thirty The date of the decree 

ing of an appeal days. in appeal, or, where 
heard ex parie. notice of the appeal 

was not duly served, 
when the applicant 
, has knowledge of 

the decree. 

676. Change : — ^The vonjs “or where notice decree” has 

“been added in 1903. In view of this change, the case of Venkobachar v. 
Ragavendrachar, 18 M.L ]. 96 which decided that this Article had no 
application where the respondent had no notice of the appeal, is no longer 
good law. 

677. Scope : — This Article applies only to an application lor the 
rehearing o! an appeal heard ex parte An application to set aside an 
original decree which was passed ex parte falls under Article 164 and not 
under Article 169, even though the application is made to the appellate 
Court— Sanfcorff v. Subraya. 30 Mad 535 (536). 

This Article does not apply where the appeal was heard ex parte by 
reason of the non-appearance of the respondent owing to his death. So, 
if, while the appeal was being heard, the respondent died, and an ex parte 
■decree was passed in favour of the appellant, the legal representative of 
the respondent would get the usual period of six [now three] months 
(Art 177) for applying to be brought on the record, and Article 169 
would not bar su^ application— OauM Rat v. Jagat Ram, 96 P R. 1918, 
-47 I.C. 962 

678. Starting point oF limitation : — ^here notice has not 
'been duly served, the period of limitation tuns from the lime when the 
applicant has knowledge of the decree in appeal — DauJat Rat v. Jagat Ram, 
96 P.R. 1918. 47 I.C 962. 

The Court has no power to extend ilie lime prescribed by this Article 
— Sher v. flfohan Singft, 66 P R. 18S5 

An application for rehearing of an appeal presented originally within 
the period of limitation but returned for amendment and again presented 
after amendment alter the period of limitation, cannot be rejected as out 
of time The amendment relates back to the original presentation — 
.Sftjma Prasad v TaU MnWl, 5 CVN 816 (817) 

There the application for rehearing of an appeal has been presented 
after 30 da>s, the applicant cannot evade Anicle 169 by calling his appli- 
cation an application lor rcMcv of judgment Such a practice would make 
this Anicle a de»d lener— Sanfa v. Arjan Das. 131 PT.R. 1912, 13 I.C. 
318 Cf Laf Devi v vlnar S’eih. 57 I C 15 (Lah ) 

170. — For leav-e to np- Thirty The date of the deoe« 
peal ns n pauper. da>*s, appealed from. 
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679. An application lor leave to appeal as a pauper must be present- 
ed vithin 30 da)s as prescribed by this Article. Even if an appeal is at 
first presented within time on an insufficient Court-fee, and then on demand 
by the Appellate Court to pay full Court-fee the appellant applies for leave 
to appeal as a pauper, after the period of limitation prescribed by this 
Article, the application will be barred — Mahadev v. Lakshman, 19 Bom. 
48 (50). So also, where a memorandum of appeal was presented to the 
High Court uithin 90 days but beyond thirty days, on an insufficient 
Court fee, and upon demand made by the Court to pa/ the deficiency 
the appellant stated that be was unable to pay it and prayed that the 
memorandum of appeal should be treated as an application for leave to 
appeal as a pauper, it uas held that the memo, of appeal, not having been 
presented within 30 days as required by this Article, could not be treated 
as an application for leave to appeal as a pauper. — Cat! v. RachJj Kunnar, 
13 A L.J. 635, 29 l.C. 1003. 

Section 5 of the Act of 1877 was not applicable to an application 
for leave to appeal as a pauper, so that the Court could not grant time 
on any suffident cause — Parbati v. Bhola, 12 All. 79. But under the 
present Act, that section has been extended to an application for leave 
to appeal. 

This Article applies to an application for leave to appeal as a pauper, 
and not to an application for leave to file cross-obiections in foma paupens. 

• A cross-objection may be filed within 30 days from the date of service of 
the notice of the appeal (O. 41, r. 22, C. P. Code) and If the metnorandiua 
of cross-objection is presented within time, the application for leave to 
file the cross-objection in forma paapens may be accepted by the Court 
at any time — Cond v. Radha Ballabh, 15 C.TT.N. 205 (211), 12 C.L.J. 
173. 7 l.C. 113; Chander Kala v. Dulhtn Raja Kaer, 7 Pat. 827, 10 P.L.T. 
337, 119 l.C. 900, A.I R. 1929 Pat. 31 (32). 

Where an application for leave to appeal as a pauper Is refused, the 
Court should grant a reasonable time to the appellant for paying the st^?* 
duty on the memorandum of appeal and if he pays the Court fee within 
the time allow'ed, the appeal must be deemed to have been filed as on lh« 
original date of presentation of the application for leave to appeal as a 
pauper — iVd/avadivj v. Sobramania. 40 Mad. 637 (697). The Umltaton 
Act prescribes the same period of limitation by Arts. 152 and 170 respec- 
tively lor the filing ol an appeal iisell and lor the filing of an apFhcat|On 
for leave to appeal as a pauper, so that the result would often be that 
In every case where the pauper application happens to be refused, ^ere 
would be no time to fife a regularly stamped appeal within the penoo o 
limitation Therefore the Court, while dismissing an application for 'f*'* 
to appeal in forma pjoperij, should grant time to the appellant wiim 
which to file his appeal, and if he flies his appeal within that peri^. * 
appeal Is in time— Bai FbI v. Desaai, 22 Bom. 849 (856) ; see also Cirncr 
V. UUhmi. 26 All. 329, ' 

171. — Under the Code Sixty The date of the abate- 
of Civil Procedure, days. ment. 
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1908, for an order 
to set aside an 
abatement. 

Anicles 171 and 172 of the present Act together correspond to Art. 
171 of Act XV of 1877. 

680. This Article did not originally occur in the Act of 1877 but 
was added by the Amendment Act XII of 1879, Prior to the introduction 
of this Article, it was held that an application to set aside an order of 
abatement was governed by the three years’ rule under Article 178 (now 
Article 181) — Bhoyrub v. Domtn, 5 Cal. 139 This decision must be 
deemed as overruled by this Article. 

An application to set aside an order of abatement must be made within 
sixty days under this Article : otherwise it will be barred — Lakhmi Chand 
V. Kaehubhai, 35 Bom 393 (395), BAani Ram v Narain, 1016 P.W R. 
17, 31 I.C. 697; but the period of limitation under this Article may be 
extended, if the applicant can show sufficient cause for the delay under 
sec. 5. See C. P. Code, O 22, rule 9 (3). Sec also Bhani Ram v. 
Nerain. supra; and Kandasami v Murugappa. 16 M.L.T 547, 26 J C. 
472, In 35 Bom 393 (395) the application of the son of the deceased 
plalnitfT, who died after (he decree for partttion was passed but before 
the partition was carried out in accordance with the decree, to set aside 
the order of abatement was dismissed as it was presented beyond the period, 
but the Court exercising its inherent powers to make such orders as may 
be necessary In the ends of {ustice, directed that he should be made a 
defendant, as it was a partition suit in which all parties should be before 
the Court, and the presence of the deceased plaintiR's son was necessary 
In order to enable the Court to effectively conduct the partition proceedings 
If no application for substitution is made within the penod of six 
months (now three months) prescribed by Article 176 or 177, the suit will 
abate (vide O. 22, r. 4, C P. Code), but it will be open to him to make 
an application under O 23, r 9 (2) to set asitje the order of abatement 
(within 2 months from the date of abatement) — Lachmi Narain v. Md. 
Yusuf, 42 All 540 (^1), 59 I C P03; Secretary of St3le v fattahir, 36 
All 235 (237) U’herc an application to set aside the order of abatement 
and to revne the suit »as made b> the legal representatives of the 
plaintiff more than six months (but within eight months) after the plain- 
tiff's death, the proper procedure for the Court would be first to declare 
the suit to have abated, and then at once to pass an order setting aside 
the abatement and reviving the suit. If sufficient cause was shown for 
setting aside the order of abatement — Ran Pralap v. Let Chand, 9 C U’ N 
369 (370); fuJba’ia v Ccxulias, 9 Bom. 275 1277). Lcchni .Sarain v. 
Aid. Yusuf. 42 All 540 (541) 

681, ApptJcallon by reversioner .—The nearest rever- , 
sloner to the estate cf a deceased Hmda fnsntu'ed a suit to i!ecla."e certain 
alienations made by the widow as vrtd bcjTnd her lifetime, and die4 
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pending the hearing. Within six months of his death and without hearing 
any others among (he surviving body of reversioners, (he lower Court 
passed an order declaring that the suit had abated. Nearly two years 
after, the next reversioner applied to set aside the abatement, to be 
brought on the record as the legal representative of the deceased, and 
to be allowed to continue the suit. Held that a suit brought by a feve^ 
sloner is one really brought on behalf of the entire body of reversioners; 
if the reversioner dies, the next reversioner can continue it; the suit 
does not abate because the next reversioner must be deemed to ha« 
been already a party thereto; the present application to continue the 
suit is not an application to set aside the abatement (because the order 
of abatement is invalid and need not be set aside) but an application 
under O. I, rules I and 8 (2), and is governed not by this Article but 
by Article 181 — Krishnaswamy v. Scelalalcshmi. 1918 M.W.N. 8SS, 9 L.W. 
166, 49 I.C. 263. 

1 72, — Under the same Sixty The date of the order of 
Code by the assignee days. dismissal, 
or the receiver of an 
insolvent plaintiff or 
appellant for an order 
to set aside the dis^ 
missal of a suit or an 
appeal. 

This was Article 171 of the Act of 1877. 

i73. — For a review of Ninety The date of the decree 
, judgment except in days. or order. 

; the cases provided 
1 for by Article 161 
and Article 162. 

682. Before the enactment of Article 161, an application for review 
of a judgment of a Small Cause Court was gowrned by this Article ; see 
Modan V. Puma. 10 Cil. 297 (298). Now It falls under Article 161. 

This Article applies where a review, and not a new trial, Is •1’* 
proper remedy — /^l<^. 

An application for a review of the High Court’s decree (.ippells'*) 
must be presented within PO days of the decree, and every day's delay 
Dtcr that period must be duly accounted for — Rjmasnvmi v. 
naruiimha. 3 L.W. 244, 32 I.C. 1000. 

This Article Is restricted to art application for review under the 
C. r. Code, and does not apply to an application under sec. 8 (1) of «he 
Presidency Touns Insolvency Act, for review of judgment passed by 
High Court In Its Insolvency furtsdicrion— /n re Nattee, 7 Kang. 201, 

A l.n. 1929 Rang. 229 (232) 118 I C. 615. 
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Time runs from the date of the decree or order, and not from the 
date when the applicant made a discovery of a new evidence which is 
the ground for review. But the Court can extend the time for sufficient 
cause — Debt Dayal v. Ambika, A l.R. 1929 All. 545 (547), 119 I C. 99. 

Nor does time run from the date when the applicant came to have know- 
ledge of the decree or order. In such a case, it would be open to the 
applicant to apfily for an extension of time under sec. 5, If in fact he 
could prove that he had no knowledet of the decree or order within 
90 days before the application — Baldeo v. A.I R. 1929 All. 485 

(488), 121 I.C 552. 

174. — ^For the issue of Ninety When the paj^ent or 
a notice under the days. adjustment is made, 
same Code, to show 
cause why any pay- 
ment made out of 
Court of any money 
payable under a 
decree or any ad- 
justment of the 
decree should not 
be recorded as certi- 
fied. 

This Article corresponds to Aft 173A of Act XV of 1877. 

683. The application referred to in this Article is an application 
under O XXI, rule 2 (2) of the C. P. Code, made by the fudgment- 
dcbtor. This Article has no application where the decree-holder takes 
steps under O. 21, r. 2 (1) to report satisfaction auo mofu — Copal Das 
r. Cangaram, 1888 AWN. 115. The decree-holder may apply ef any 
jiffic for having the payment or adjustmem certified to the Court — 
Tutaram v. Babafi, 21 Bom 122 (124). A )udgmem-debter who pleads 
payment or adjustment must issue notice upon the decree-holder w-ithin 
90 days of the payment or adjustment, before he can certify payment. 

But there Is no corresponding obligation imposed upon the decree-holder. 

He may certify payment at any tune before execution or he may do so 
in his application for execution — Ensnfrcmaii r Sanebu, 43 Cal. 207 
(210): Shcith ElJhi T. Nauvb Lai, 4 P.L.J. 159 (I69), SO I.C. 364; 
JatmJra v. Gagan Chandra. 46 Cal. 22 (241, 45 I.C. 903, Balay Md. v. 

26 C.T N 529, A.l.R, 1922 Cal 30. 63 I C 780; Bha;an Lai 
r. Cheda Msl, 12 A.L.J 825, 24 I.C. 215. O. 21, r. 2 contemplates 
that the decree-holder should certify the payTaetu within a reiscmable 
time In order that It might be recorded by Use Court, and the fudgaent- / 
debtor is protected by the provision that In the event of the decree-holder 
falling to certify the piymesit w the Court, the loigaent-debtor may 
apply to the Court under O. 21, r. 2 (2) for < notice to issue to thn 
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decree-holder to show cause why the payment should not be recorded 
as certified, provision thereof being made under Art. 174 that such 
application should be made within 90 days of the payment. In view 
of these provisions, apparently, it was not thought necessary to pro\’ide 
any specified time within which the judgment-creditor must certify the 
payment under O. 21, r. 2 (1) — iShri Prakash v. Allahabad Bank, 3 Luck. 
684 (P.C.), 27 A.L.J 33, 31 Bora. L.R. 289, 33 C.W.N. 267 {273), 56 
ML.J. 233, A.I.R. 1929 P.C. 19, 114 I.C. 581. But he must certify 
within such time as is required to save the decree from limitation — 
See Note 691 under Art. 181, at pp. 732-733 post 

This Article applies to an application made by the representative of 
the judgment debtor. He is bound to apply within the period prescribed 
by this Article — Panduranga v. Vythilinga, 30 Mad. 537 (540). 

If the judgment-debtor makes any payment or adjustment towards the 
decree, but no application is made to get it certified within the period 
prescribed by this Article, the judgment-debtor will not be entitled to 
obtain credit for those payments or to set up the payment or adjustment 
as a bar to the execution of the decree. See O. 21, r. 2 (3), C. P.^Code. 
He cannot evade the provisions of this Article by securing investigation 
of the same matter under section 47. C. P. Code during the execution 
proceedings — Panduranga v. Pyfhifingd, 30 Mad. 537 (540) ; Golan 
Mazaffar v. Goloke Charan, 25 I.C. 884 (Cal.) ; Kutabulla v. Darga 
Charan. 16 C.W.N. 396 (397), 13 I.C. 424; Mukunda Lai v. Bansidhar, 
50 Cal. 463 (473), A.I.R. 1923 Cal. 342, 76 I.C. 311 ; Nistarini v. Kasim 
v41i, 12 C.L.J. 65, 7 I C 258; Alarofx v. Narayan, A.I.R 1925 Nag 374; 
Josendra v, Probhai. 19 C.W.N. 650, 19 C.L.J. 126, 21 I.C. 926; 
Monmohan v. Dwarka Nath, 7 IC 55, 12 C.LJ. 312; /ffltntnl I?*” ''' 
Aghorc Nath, 14 C.XP.N. 357, 11 C.L.J. 91 ; Mufc/iani v. Champa, 
26 P.L.R. 250, A.I.R. 1925 Lah. 566, 87 I.C. 635. If he were allowed 
to do so, the provisions of Article 174 would be rendered nugatory 
A'amini Devi v. Aghore Kumar, (supra); Mukunda v. Bansidhar, (supra). 
The Bombay High Court once took a contrary view In Trimbak v. Hon 
Laxman, 34 Bom. 575 (580), where Heaton J. obsen’ed (by way of 
obiter) that the usual way in which the judgment-debtor Informs the 
Court of a payment or adjustment Is that when the decree-holder appho* 
for execution he (the judgment-debtor) pleads a payment or adjustmeoL 
and If the Court were debarred from enquiring into the payment or 
adjustment on the ground that it is uncertified, the effect would t*® 
encourage fraud on the part of the decree-holder. The same view 
expressed in another Bombay case — Hansa v. Bhmvfl, 40 Bom. 333 (336). 
But this view has been overruled by the Full Bench In Mehbunissa '• 
Alchfdunixsa. 49 Bom. 548 (F.B), 27 Bom. L.R. 403, A. I R. 19^ 

309, 95 I.C. 637, where it had been said that the words of O 21, r. 2 ( ) 
are plain and unambiguous, and that the executing Court Is debarre 
from considering any allegation that a payment not certified has bee 
made 

This Article speaks of payment, and obviously refers only to^mone^ 
decrees and not to decrees for possession of immen'cable properties: *• 
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application to record delivery ol land made out of Court is not governed 
by this Article — Sankaran v. Kanara, 22 Mad. 182 (186). So also, this 
Article does not apply where the decree is not a decree for payment of 
money but a mortgage-decree for sate in case the money due is not 
paid — MalUkaiarna v. Narsimha, 24 Mad. 512 (514). This Article 
refers to sec. 258 C. P. Code 1882 (O. 21, r. 2), and that section does 
not apply to an application made under sec 89 Transfer of Property Act 
(now O. 34, r. 5, C P. Code) ; therefore the limitation prescrib^ by 
this Articie does not apply to any payment made before a final decree 
ts made ; and the delendant is not debarred from setting up the plea of 
-payment — Haiem AH v. Abdal Guffur, 8 C.W.N. 102 (104) But see 
NUtarini v. Kasim Alt, 14 C.W.N. 357, 4 I.C. 402. 

Where under the terms of a decree the decree-holders remained in 
possession of the property, the amounts received by the decree-holders 
were not “money payable under decree”; consequently these receipts 
need not be certified to the Court within 90 days from the date on which 
they were received — Yella Reddi v. Syed Muhammadah. 39 Mad. 1026 
(1027): Vaidhinalhasamy v. Somasandaram, 28 Mad. 473 (478) (F.B.). 

[Art. 174 of the old Act of 1877 provided for an application by a 
creditor of tn insolvent Judgment-debtor under sec. 353 of the C. P. Code 
1882. But after the law relating to insolvents was transferred from the 
G. P. Code to the Insolvency Acts, Art 174 of the Limitation Act of 
1877 was repealed. And since the Provincial Insolvency Act prescribes 
no period of limitation for application by the creditor of an Insolvent 
to Im brought on to the schedule of creditors, such applications are not 
barred by any rule of limitation, and the matter is left to the discretion 
of the Insolvency Court— /Aan Bakadar v Baihff, 5 Rang 384, AIR. 
1927 Rang. 263 (264), ICH I C. 816 ) 

J75. — For payment of Six The date of the decree, 
the amount of a months, 
decree by instal- 
ments. 

This Article refers to an application made by the judgment-debtor 
under O 20, rule 11 (2), C P. Code 

176. — Under the same Ninety The date of the death 
Code to have the days. of the deceased plain- 
legal representative tiff or appellant, 

of a deceased plain- 
tiff or of a deceased 
appellant made a 
party. 

This Article corresponds to Article I75A of the Act of 1877. 

684. By Sec. 2 of the lni.tn Umititioa ml C. P. Code AmeaJ- 
mcat An (XX\T of 1920) the period of llmlutioa h« been reduced from 
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“six months” to “ninety days.” But where an appellant had died before 
the Amendment Act came into operation, his legal representative would 
get six months’ time under this ^dcle as it stood before the amendment 
—A/If Singh V. Bhagabaii, 36 C.L.J. 263, A.I.R. 1922 Cal. 291, 70 
I C. 370. 

It is interesting to note the changes in the period of limitation This 
Article did not exist m the Act of 1871, and the period of limitation for 
the application was probably 3 years under the general Article. • It appeared 
for the first time in the Act of 1877, and the period allowed was sixty 
days, then in 1888 the period was extended to Six months. This period 
was retained in the Act of 1908 until recently it has been curtailed to 90 
days The same remarks apply also to Article 177. 

Applications governed by this Article are applications made in the 
coarse of the suit. If the plaintiff died 'after having obtained (under 
S 88 T. P. Act) a decree for sale on a mortgage and his sons applied 
more than six months after their father’s death, to be brought on the 
record in the place of the debased and to have an order absolute for 
sale made in their favour, fteW that as the suif was at an end when 
the conditional decree lor safe was passed, the appheatton vas not one 
made in the course of the suit; this Article therefore did not apply 
the application was not barred— AlcAarl Bibi v Yakub, 11 C.W.N IW 
(157, 158). 

The words ‘plaintiff or appellant’ show that this Article applies to 
applications made in the course of a suit or an appeal, and net to applica- 
tions made during execution proceedings. Thus, it does not govern an 
application made by the representative of a deceased decree^hoider claim" 
ing admission to continue the execution proceeding commenced by the 
deceased. The execution proceeding does not abate on the decree- 
holder's death; consequently his representative may come In at any time 
— Gufab Das v. Lakshman, 3 Bom. 221 ; Dulari v. Mohan Singh, 3 AH. 
759. See also Jagattarini v. Rakhal, iO C.L.J. 398, 3 I.C. 324. But 
he must of course apply within the period of limitation prescribed by 
Article J82— Dufari v. Mohan Singh, (svprai). 

So also, this Article does not govern an application made by the 
representatives of a plaintiff coming in to appeal, where the plaintiff has 
died after decree. The representative has the same period to make hi* 
appeal as the plaintiff himself would have had — Ramanada v. Minafchi. 

3 Mad. 236. 

Where there are two rival claimants, the right to be brought on the 
record vests in the one or the other rival claimant from the date of deal 
of the deceased party. The limitation therefore begins to run 
the rival claimants and each would get barred by time at the expiry | . 
limitation prescribed by Art. 170. One rival claimant who has not *rr" 
to be brought on the record within the limitation period, cannot contin 
a suit revived by his rival’s application In time as the proceedings 
by one rivsl cLsimant can never have been intended to enure for 
other'! benefit. The principle Is that where each claims the benefit 
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continue the suit exclusively to himself, the case is one of clear antagonism 
between them, and one cannot be said to represent the other at all in the 
matter ol substitution ol names — Amnhbji v Rotonlal, A.l.R. 1927 Nag. 
343, 104 l.C. 39S. But the matter would be diRcrent if both of them had 
a joint right to sue or to continue the suit In their joint names, and only 
one of them had sued or applied for substitution under a bona fide belief 
that he or she was or could be the sole plainnR or sole legal representative 
—Ibid. ■ 

177.— Under the i same • Ninety The dale of the* death 
Code to -have 'the. days. .of the deceased de- 
legal representative • fendant or respon- 

. . of a deceased - de- . ‘ , dent. 

fendant or of a de- 
• ceased respondent 
made a party. 

This Article corresponds to Art. 17SC of the Act of 1877. 

685. Change t— The period of limitation has been reduced 
from six months to 90 lays by section 2 of the Indian Limitation and 
C. P. Code Amendment Act'fXXVI of !9^), and by the Amending and 
Repealing Act 1923 (XI of 1923).' 

■" Section 2‘’of the Act XXVI of 1920 ran as follows 

“In the Third Division of the First Schedule to the Indian Limitation 
’ Act 1908, In Articles 176, 178 and 179, for the word “Ditto’’ In the 
second column, the words “Ninety days” “Six months" and “Ninety 
days" respectively shall be substituted.” 

It should be noted however that though this section made no men- 
tion of Article 177, its effect was to alter the period of six months 
provided by this Article into ninety days; for by retaining the “Ditto” in 
Article 177 and changing the ‘Ditto’ in Article 176 to ‘Ninety days,’ 
it practically prescribed 90 days for Article 177. 

But as no mention was made of Article 177 In the above section, the 
Lahore High Court (as well as other High Courts) held that the Amend- 
ment Act XXVI ol 1920 did not reduce the period of limitation of Article 
177, as no mention of that Article was made in the body of the Amend- 
ment Act, though there might be mention of it In the Statement of 
Objects and Reasons— OoviTid Das v. Rap Kishore, 4 Lah. 367; Rap 
Kishore v. Bhagat Govind Das, A.I.R. 1922 Lah. 211, 69 l.C. 748; 
i4r/un Das v, Nanak Cfiaruf, 78 l.C. 771; 5fcmner v. Makarram AU, 92 
l.C. 330, A.l.R. 1925 All. 77; Sobramaiua v. Shanmagam, 49 M.L.J. 
363, 92 l.C. 566, A.l.R. 1926 Mad. 65; Rai Bnfnandan v, Mahabir, 97 
l.C. 316. The same argument was advanced by Counsel In the Calcutta 
High Court case of Seodoiat ». Johamall. 50 Cal. 549, 75 l.C. 81. 

In view of this Interpretation, this Article has been amended by 
sec. 2 of the Amending and Repealing Act 1923 (XI of 1923) as follows 
L. 48 
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“2. In the Third Division of the First-Schecjule to the Indian Limita- 
tion Act, 1908, in Articles 176, 177, and 179, for each of (he entries in 

the second column, the entry “ninety days" shall be substituted " 

See Gazette oj India 1923, Part IV. p. 54. ' ' • 

The reasons have been thus stated : "This amendment is designed 
to correct a drafting error which had the e0ect of leaving the period of 
limitation in Article 177 as six rnooibs though the intention was to reduce 
it to ninety days.’* “In a recent case before (he High Court of Judica- 
ture at Lahore a doubt arose as (o the effect of amendments made by 
Act XXVI of 1920 in the period of hmitation prescribed in items 176, 
177 and 179 of the Schedule. The object of the present amendment is 
to substitute for the ‘Dittos’ the actual periods prescribed’’— Caretie of 
India. 1923, Part V, pp. 413, 94. 

Moreover, to prevent further misconceptions in the future, the 
Amending and Repealing Act of 1923 has omitted all ‘Dittos’ from the 
2nd columns of all the Articles of the Limitation Act, and substituted the 
actual periods of Umitatfoa. 

686. Scope. ; — This Article refers to applications under O. 22 
rules 4 and 11, C P Code 1908 (secs. 36S and 582, C. P. Code, 1882). 
But it does not refer to an application under O. 22, rule 2 (sec. 362 of 
the old Code) Thus, where one of several respondents dies and Ihe 
right of appeal survives against the surviving respondents alone, sn appli-* 
cstion for a declaration (under O 22, rule 2) that the surviving respon- 
dents are the legal representatives of the dec^sed and that the ipfOif 
shall proceed agalnsr them does not fall under this Article. It would 
be governed by the general Article t6l—Shamanvnd v. Hainarain, JJ 
CWN. 186 (188). 

The Article applies to applications made In the course of a 
an appeal, and does not apply to an application for substitution made 
In execution proceedings. Such an application may be made beyond six 
months, and the execution proceedings will not abate— A mofafc Rem v. 
Sfianu Ram. 174 P.L.R. 1911, 10 I.C. 405. So, where alter attachment 
of the ludgment-debtor's property in execution of a decree, the judgment* 
debtor dies, the decree-holder Is not bound to bring upon the record the 
legal representative of the judgment-debtor. He can execute the decree 
against the legal reprcsenfaiivc of the deceased, so long as execution is 
not barred by limitation — Bhagwan Das v. fugal Kishore, 42 AH 570 
1573), 18 A.LJ. 735, 57 LC. 610 

This Article does nor apply where the defendant dies after the decree 
In a suit but before any final order has been passed, and his legal repre- 
sentatives apply to be brought on the record In the further proceedings 
laVen In pursuance of the decree. To such a cose Art. ISl applies, sod 
as It Is an application In a ’pemflng suit’ within the meaning of secilon 
372 C. r. C^e (for as there has not been any final order, the suit must 
be treated as pending) the right to apply under Arilcle 181 eccrues fmm 
day to day and the application Is not barrea, even though made more than 
three jears after defendanl’* iesth-^Surendra Keshab v. Kbettef 
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Kmhfo, 30 Cal. 609 (following Kedar Sath v. Horra Cftand, 8 Cal. 420). 
The ratio decHcndi of the judgment is not vef>’ clear. It is difficult to 
understand why section 372 C. P. Code was applied instead of sec. 368, 
which is in fact more appropriate here, (or that section refers to devolu- 
tion of interest by death, whereas sec. 372 refers to other cases of devolu- 
tion of interest. 

In another Calcutta case it was held that if during the pendency of a 
suit to recover land a sole defendant died, the plaintiff’s application to 
bring in the legal representative of the deceased felt under sction 372 
C. P. Code (now O. 22, rule 10) and not under section 363 (now O. 22, 
rule 4) and that the applicant had three years to make the application under 
Article 178 (now 181) of the Limiiation Act — Benode Mohini v. 5araf, 
8 Cal 837. The learned Judge m this case gave a very pedantic inter- 
pretation to the expression ‘'right to sue" occurring in section 368, and 
held that that expression was used in the Code in the sense in which the 
term "cause of action" had an accepted meaning in the English judica- 
ture Act, i.e , it was used with reference to personal actions for damages, 
for breach of contract or for tort, and did not apply to suits for recovery 
of land; and that it a devolution of interest took place by death in a suit 
relating to possession of land, the case would come not under section 368 
but under the general provisions of section 372 which relate to ‘‘creation, 
assignment or devolution of Interest." This case has been dissented 
from by the other High Courts in 0;tfg«r v Numaf, 1890 A.W.N. 21, 
Jamnadas v. 5orab/i, 16 Bom 27, and Jafor v Jawo^a, 76 PR. 1884 
The Punjab Chief Court points out that the expression "cause of action" 
or "right to sue" means any cause of action whether the suit be for 
damages for personal property or for immoveable property or for some 
peculiar relief— /a/ar v fanaya, (supra) Further, since the expression 
used in the Judicature Act is "cause of action" whereas the C P. Code 
uses the simpler expression "right to sue," this latter expression should 
be taken in its ordinary acceptation and not in the highly technical sense 
in which the former expression is used m the English Act. Moreover, 
as pointed out in the Bombay case, section 368 speciRcally provides for a 
case where a defendant or sole defendant dies, whereas sec. 372 refers to 
"olfter cases of creation, assignment or devolution of interest" — Jamnadas 
V Sorab/t, 16 Bom. 27 (28). 

This Article equally applies to an application for substitution made in 
the course of a second appeal as well as In the course of a first appeal, and 
is not restricted to applications made during first appeals only. Thus, 
where the respondent in a second appeal died during the pendency of the 
appeal, an application by the appellants to substitute his heirs on the 
record is governed by the six months’ rule under Art 177, and not by the 
three years' rule of Art 181 — Upendra v Sham Lai. 34 Cal 1020 (1023); 
Aladhaban v. Narain Das, 29 All. 535 (536); Sficifeh Adam v. Bafj/i, 10 
Bom L.R. 509 The Madras High Courtf however, held that the period of 
limitation for bringing the legal representative of a deceased respondent 
in second appeal was three years and not six months— 5i«ya Pillai v. 
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Alyakannu, 29 Mad. 529 F.B. (overruling Vakkalagadda Narasimham v. 
VahizttUa, 28 Mad. 498). This conflict of opinion was due to the (jefective 
language of Article 17SC of the Act of 1877, the first column of which 
ran thus : “Under sec. 368 of the Code of Civil Procedure, to have the 
legal representative of a deceased defendant made a defendant, or under 
that section and section 532 of the same Code, to have the legal represen- 
tative of a deceased plaintiff-respondent or defendant-respondent made a 
plaintiff-respondent or defendant-respondent.” Thus, the words "plaintiff 
respondent" and "defendant respondent” led the Madras Court to hold 
that this Article was restricted to first appeals only. The language of the 
present Article is quite general and the word ‘respondent’ undoubtedly 
includes a respondent in second appeal. 

An application made after the passing of the Act of 1908 to bring the 
legal representative of the deceased respondent who had died during 
second appeal while the Act of 1877 was in force, will be governed by 
the six (now three) months’ rule under the present Article,' and not by 
the three years’ rule (which was the opinion of the Madras High Court ? 
see 29 Mad. 529 supra) of the Act of 1877. This cannot Cause any 
hardship to the applicant, for though the new Limitation Act had been 
passed on the 7th August 1908, the period of its coming into operation 
was postponed till the ist January 1909; and the applicant could have 
made his application during this intervening period. If he has not done 
80 , his application must be dismissed as barred. Even the benefit of 
section 30 did not avail to the applicant as that section referred to suits 
and not to applications— 4rjyil v. SanAraran, 34 Mad, 292 (293, 294), 
20 M.L 347, S l.C 420. 

Extension of time for suffieicnl cause Under section 372A of 
C, P. Code. 1882 (O. 22. r. 9, C, P. Code 1908), sec. 6 of the Limitation 
Act was made applicable to applications under sec, 368A of that Ci^e 
(0, 22, r. 4 of the present Code), so that an application for substitution 
could have been made beyond the period of six months prescribed by 
Article 175C, if there was sufficient cause for delay, as section 363 
of the C. P, Code in express terms gave power to the Court to enlarge 
the period of six months for sufficient cause shown. See Madhuban 
V, Narain, 29 All 535 (537); Chaimal Jagdamba. 11 All 408. Thus, 
the appellant's Ignorance of the fact of the respondent’s death was a 
sufficient cause for not making the application within the time limited— 
Gamjn v. Baksha, 42 P.R. 1887; Dada v. Kadu, 113 P.R. 1907. So also, 
where the plaintiff acting bona fide brought in a wrong person as the 
legal representative of a deceased defendant within time, but came to 
know of the error more than six months after the death of the defenda^ • 
and then applied to have the right person brought on the record, h s 
latter application would not be barred— Sjed Hosscln v. Abdur RanCn, 

7 C.vr.N. 529 nut under the Civil Procedure Code of 1908, the 
has been changed, for under O. 22, rule 4, If no application for so 
siitutlon Is made within the flftie limited (now three months), 

Of appeal shall abate, and that rule gives the Court no power to 
the lime for sufficient cause. But after abatement. It Is open to 
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ptaIntiR or appellant to make an application, imcler 0. 22, t. 9, to set 
aside the order ol abatement (within the period of two months prescribed 
by Article 171) on the ground that he was prevented by sufficient cause 
from making the application for substitution within time See Secretary 
of State V. Jawahir, 36 All 235 (237); Laeftrni Narain v. AM. Yusuf, 
42 All. 540 (541), 18 A.L.J 6S8, 59 I.C. 903; Daya Singh v. Bula Smgh. 
118 P.R. 1916, 38 I.C. 7. 

178. — Under the same 
Code for the filing 
in Court of an award 
in a suit made in 
any matter referred 
to arbitration by 
order of the Court, 
or of an award made 
in any matter re- 
ferred to arbitration 
wthout the inter- 
vention of a Court. 

This Article corresponds to Art. 176 of Act XV of 1877 

687. Scope of Article This Article applies only when an 
application is made by the parties for Wing an award The arbitrators 
themselves may Hie an award more than six monihs aiter it is made, 
because the act of the arbitrators In handing over the award to the proper 
■officers of Court for the purpose of filing it is not an application for 
filing an award; this Article has therefore no application to the case— 
Boberls v. Harrison, 7 Cal 333 (336) In fact no application is necessary 
for the arbitrators to file an awanj They can simply make over the 
award to the Court to be filed — Ibid (at p. 337). 

This Article may apply to an application by a party to compel an 
arbitrator to file his award — Ibid (at p. 337) 

The ‘date of the award’ Is the date on which it is delivered to the 
parties, so that they may have notice of its contents and may give effect to 
it, and not the date on which it is actually written and signed— Srecnaffi 
Cbattcrice v Koylash Chunder. 21 W R. 243 When the award Is not 
delivered to the parties till some time after it is made, limitation runs from 
the date of the delivery It is clearly the Intention of the Legislature that 
a party to an arbitration should have sw months to enforce the award from 
the time when he is in a position to enforce it— Daffo Singh v. Dosad 
Bahadur. 9 Cal 575 (578) The dale on which a draft award was made Is 
not the date of the award The draft award Is not an award at all, and 
its publication is not the publication of the award It Is the date of the 
final award that is the starting point of limitation— Kama v. Banwari 4 
r.L.J 394 (410), 48 I.C. 711. 


Six The date of the award, 
months. 
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The period of limitation prescribed by this Article cannot be extended 
by section 5, as that section does not apply to an application for fllisg an 
award— f?am Ugrah v. Achraf Nath, 38 All. 85 (91), 13 A.LJ. HlSr 
31 I.C. 899. 

179. — By a person de- Ninety The date of the decree 
siring to appeal days. appealed from, 
under the same 
Code to His Majesty 
in Council, for leave 
to appeal. 

This Article corresponds to Article 177 of the Act of 1877. 

688. By section 2 of the Indian Limitation Act and C. P. Code 
Amendment Act (XXVI of 1920) the period ot limitation has been reduced 
from ‘six months’ to ‘ninety days’. ‘‘Delays in the conduct of Indian 
appeals to the Privy Council have been the subject of much adverse com- 
ment in judgments of the Judicial Committee and remedial measures ■ 
have been undertaken for some time past His Alajesty's order in Council 
dated the 9th February 1920 has already been issued and the present Bill 
has been drafted with the object of giving legislative sanction to various 
further measures calculated to expedite the prosecution of these stages 
of these appeals which take place In India”— Sfafemenf of Obicefs and 
Reasons (Gazette of India, 1920, part V, page 156). In introducing the 
Bill, Sir VillUm Vincent observed : — ‘‘This Bill Is intended to reduce the 
delays which have occurred in Privy Council appeals. It affects other 
cases in certain respects also. The question of these delays in tffe Pn^y 
Council has exercised the minds of the Secretary of State, the Govern- 
ment of India, and their- Lordships of the Judicial Committee for some 
years. On many occasions the Privy Council have criticized the want 
of expedition in these appeals with great seventy, at times they hs'® 

almost become plaintive about this This Bill therefore provides a 

reduction of the period within which a person must apply for leave to 
appeal to the Privy Council” — Gazette of India, 1020, Part VI, page lOOO- 

689. Extcisi'’n of time: — ^Tbe period prescribed by this 
Article cannot be extended on account of the minority of the applicants, 
as section 6 does not apply to an application for leave to appeal to the 
Privy Council— rharjf v, jalnilabdcen. 18 Mod 484 (485); Sarendra v- 
Oadh Commercial Dank. 5 O.L J. 153, 46 I.C. 68 (70). 

But an application under this Article may be admitted after the pefl«f 
on proof of sufficient cause under section 5. 

The time spent In obtaining a copy of the decree sought to be appeal®^ 
against as »ell as a copy of the fudgment will he excluded under section 1 • 
subsections (2) and (3) in computing the period of limitation. See 
Note 133 under sec. 12. 
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180. — By a purchaser 
of immoveable pro- 
perly at a sale in 
execution of a decree 
for delivery of 
possession. 

690. Scope This Article Is new, and did not exist in the Act 
of 1877. It refers to an application under O. XXI, rule 95, C. P. Code. 

According to the old Limitation Act, an application under section 318 
C. P. Code 1882 (O. XXI, r. 95, C- P- Code 1908) by a purchaser at a 
Court sale to be put into possession lell under Art 178 (now 181); and 
time ran from the date of grant of the sale-certificate — Hanmantrao v. 
Subaji Cirma;i. 8 Bom. 257, Adsfiinath v. Durnrng. 17 Bom 228; Basapa 
V. Marj-a, 3 Bom. 433, Suffan Saheb Marayakar v. C/infambarcm, 32 
Mad. 136, according to the Allahabad High Court, time ran from the date 
of confirmation of the sale — Ran;if v Baldeo, 30 All 390. 

But now such an application falls under this Article which specifically 
provides for the case, and not under the general Article \il—Vtswasundara 
V. Paidlgada, 50 M L J 72, A I R 1926 Mad 385, 9l I C 485 

Where a sale was confirmed before the Limitation Act of 1908 came 
Into force, but the application for possession of the purchased property 
IS made after the coming into operation of the new Act, it is governed 
by Art. 180 and is barred if not brought within three years from the date 
when the sale became absolute—Hussom Bax v. Becha, 27 l.C 420 (Cal ) : 
Arunagiri v. Vthando, 12 M.LT 311, 17 l.C 242. 

An application by a decrcc-hoWer-purchaser for delivery of possession 
of the properties purchased by him in Court-auction is not an application 
to execute the decree under Article 182 but Is governed by this Article — 
Ramasoml v Abdul Aiiz, 19 M L T. 164. 32 I C. 993 (following 32 Mad. 
136). See also the recent Calcutta case Neckbar v Prakash, 56 Cal. 
608, AIR. 1930 Cal. 86 (87), 120 I C 107, where the application was 
by the decree-holder-purchaser, and Art IW) was held to be applicable. 
The Nagpur Court is of opinion that such an application falls under 
sec. 47 C P. Code, i e , it Is a matter relating to the execution, discharge 
or satisfaction of the decrtf, and is governed by Article 182, and not 
by Article ISO Where the auction-purchaser is the decree-holder himsel.'. 
and he presents an application for possession, he occupies therein, in 
reality, a dual position He Is, from one point of view, the auction- 
purchaser applying to be put in possession of his property, while from 
another point of view he is the decree-holder claiming to have his decree 
fully satisfied by having, so to speak, the proceeds of the decree made 
over to him— Bafafi v. Anandraa, A I.R 1927 Nag. 294, 103 l.C. 335. As 
to whether such application amounts to a step-in-aid of execution, see 
Note 715 in Art. 182, under sub-heading ‘'To be pat info possession/' 


Three When the sale becomes 
years. absolute. 
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This Article reJers to applications ; a similar suit is govemetS by 
Article l37 or 138. Tbe mere fact thai an application by a purchaser lor 
defivery of possession is rejected as made beyond the period of 3 years is 
no bar to a suit for possession, the period for which is twelve years— 
Sheo IVarain v Wur Afuhammatf, 29 All. 463 (466); Seru Mohan v. 
Bhagaban, 9 Cal. 602; the purchaser may proceed either by a suit 
or by an application — Isktvar v. Jai Naratn, 12 Cal. J69; Sova v. 
Muthusiyami, 10 Mad. S3; Kishori Mofton v. Chander Nnth. 14 Cal. 
644 As regards the question whether a suit for possession is maintain- 
able where the decrcc-hotder is himself the purchaser, see Note 581 
under Article 138 

690A. Limitation . — The sale to a decree-holdcr-purchaser was 
confirmed m 1911 He made an application in 1913, which resulted in 
an order “Deliver” passed on 7-7-13, but on 30-7-13 the Court onjere^ 
on the same petition “No one to take delivery; petition dismissed " 
In J9IS the purchaser again applied for delivery of possession. It was 
held by Abdur Rahim j (Oldfield J. conUa} that the order of dismissal 
on 30-7-13 not having been made after bearing the purchaser, it must be 
deemed to be a dismissal only lot statistical purposes, aod that the 
application of 1915 might be treated as one for the execution of the 
general order for delivery made in 1913, and being m that view a con- 
tinuation of the prior proceeding, was not barred by Article 180. Oldfield 
J. however held that the prior application having been dismissed on 
account of the purchaser’s default, the prior proceedings could not be 
held to have continued thereafter, and that the epplieatlon of 1915 
not therefore be regarded as a continuation of the previous application 
passed in the prior execution proceeding — Nondur Subbayya v. Bajah 
Venkatramav)ah, ]9]6 M VP N 214, 43 1C. 155, 7 L-W. 16 The view 
of Oldfield J has been folloved m the recent ca« of I'isn-asandara v, 
PaiJigada. SO M LJ 72, A.I R 1926 Mad 385, 91 l.C. 485 

The period of limitation runs from the date on which the sale ‘becornes 
absolute ’ A sale does not necessanly become absolute as soon as it 1* 
confirmed Thus, where a sale is confirmed without opposition, but alief' 
wards a petition is made under O 21. r. 90 to set aside the sale, the 
period of limitaiion for an application under this Article begins to run from 
the dale of the order disallowing the petition to set aside the sale, and no* 
Irom the date of the first eonflrniation. because the sale does not become 
absolute within the meaning of this Article* until the application to 
aside the sale has been drsalloucd and the sale upheld, though the order 
confirming the s.ile had been passed before the application to set'aside the 
sale was made— .Mutftttiorattai v Madjr /Immaf, 43 Mad. 185 (197, IP*’! 
JF.B ) \iriually overruling Aranagin v Ulhando. 12 M L T. 3tl. 17 l.C 
242^ But the Calcutta High Court dissents from this view and holds 
that the period of llmltstion runs from the date of the confirmation t>‘ 
the sale under O 21. r. 92. and the fact that the Judgment-debtor afier- 
wsrdi makes an applicai.on under O. 21, r. PO to set aside the «sl«» 
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does not entitle the tuctlon-purchascr to compute the period Irom the 
date of the final dismissal of that application; because the mere fact 
that the judcment-debtor has made an application for settins aside the 
sale does not prevent the purchaser from maklni; his application for 
•delivery of possession— Neclher v. PreLJsfi. £G Cal 003, A.I.R. 1030 
Cal. 87 (89), 120 1 C. 107 (dissenting from 43 Mad. 185, and distinguish- 
ing Bji'jnjfh V ffamgul. 23 Cal. 775 P.C.). In this case (50 Cal. 008) 
the learned Judge did not consider it necessary to decide whether the 
purchaser’s right to apply for delivery of possession was suspended during 
the pendency of the judgment-debtor’s application to set aside the sale, 
because even then the application was barred. 

" An execution sale was confirmed In April 1908, but the judgment 
debtor appealed and the appeal was compromised, the judgment-debtor 
agreeing to pay the decretal amount in June 1910, upon which the sale 
was to be set aside. He paid nothing, and in July 1912 the decree-holder 
purchaser applied for delivery of possession Held that the compromise 
on appeal had the eReci of suspending the right of the decrec-holder- 
purchaser to apply for delivery of possession; and the right was revived 
on June 1910 when the judgment-debtor failed to pay under the terms of 
the compromise, and that therefore the present application was not barred 
— yanafc Prasad v. Net Rem. 22 I C. 497 (Cal ). 

In computing the period of limitation under this Article, the time 
during which an appUeation under O. 21, t. 90 for setting aside the sale 
is pending will be deducted, as the sate will be deemed to be absolute 
when such application was disallowed (43 Mad 135) , but the period of 
pendency of a sutt filed by the tudgment-debtor to set aside the sale, 
alter the dismissal of the application under O 21, r. 90, cannot be 
deducted— Sorman v Thiruvarhipcrumal, 51 M.LJ 12C, 06 l.C 657 
A I.R 1926 Mad 857 

181. — Applications for Three When the right to apply 
which no period of years. accrues, 
limitation is provi- 
ded elsewhere in 
this schedule or by 
section 48 of the 
Code of Civil Pro- 
•cedure, 1903. 

This Article corresponds to Art 178 of Act XV of 1877 

69). Scope of the Article : — ^The operation of this Article is 
limited to applications made under the Civil Procedure Code. Since ail 
the other applications in this division are applications under the Code, 
it is natural to conclude that the applications referred to in this Article 
are applications eiusdem generis le , applications under the C. P. Code — 
Bal Manekbai v. Manekji, 7 Bom. 213 (214); Waiia v. Purshotam, 22 
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Bom. 1; Madhab Manl v. Lambert, 37 Cal, 796; Empress v. Ajudhia 
Singh, 10 All. 3S0; Gnanamatha v. Vaaa. 17 MacJ. 379 (381); Ranbir v, 
Drigpal, 10 All. 23; Tiluck Singh v. Parsotam, 22 Cal. 924; Rahmat 
Karim v. Abdul, 34 Cal. 672 (674) ; In re Ishan Chundcr„ 6 Cal, 707 (708) ? 
Jagdip V. Holloway, 2 P.L.j. 206 (208), 39 I.C. 053. 

Therefore, this Article docs not apply to applications for probate, 
letters of administration or succession certificate (though of 'course long 
and unexplained delay may throw doubt on the genuineness of the will)— 
In re Ishan Chandra, 6 Cal. 707 (709); Gnanamuilm v. Vans KoUpillol, 17 
Mad. 379 (381); Dai Manckbai v. ManekH, 7 Bom. 213 (214); Kashi v. 
Gopi, 19 Cal. 48; Janaki v. Keshavala, 8 Mad. 207; or to an application 
under the Heliglous Endowment Act — Janaki v, Kesavalu, 8 Mad. 207. 
It has no application to proceedings taken under the Bhagejari Act 
(Bombay Act V of ]8Q2}— Collector v. Desal, 7 Bom. 546 (551). It does 
not apply to an application made under sec. 214 of the Indian Companies 
Act, mZ^Connel v. Himalayan Dank, 18 All. 12 (15). It does not apply 
to applications for enforcement of costs by a solicitor against his client 
by the summary method provided by the Rules of the High Court— 
Wadta V. Parshotam, 32 Bom. 1 ; Narcndra Lai v, Tarubala, 48 Cal, 817, 
25 C.W.N. 800, GO I.C. 209; LakMmonl v. DwIlendroriO Cal. 249 (253), 
23 C.W.N. 473 It docs not apply to an application under the Provincial 
Insolvency Act by a creditor of an Insolvent to be entered In the schedule 
of creditors because ih.ii Act is Intended to be a complete code in itself 
and to prescribe Its own period of IImlf.itIon; and as the Prov. Insolvency 
Act prescribes no period of limitation for such applications, It follows that 
such applications are not barred by any rule of limitation, and the matter 
is left to the discretion of the Insolvency Court— //mn Bahadur v. DaiHlff 
5 Rang. 384. A.I.R. 1027 Rang 203 (204), 104 l.C. 816. It cannot apply 
to proceedings to set aside a fraudulent transfer under sec. 30, Provincial 
Insolvency Act— Daryof v, Kunf ImI, A.I.R. 1020 Lah. 553; or to an 
application made by a Receiver under see, 30 of the Provincial Insolvency 
Act, lOOT—Duralya v. Venkatarama, 12 L.W. 535, 60 I.C. 123. (But see 
Mir Af:al v. Mir Aman. 107 P.L.R. 1014. 23 l.C. 397 nnd Nikka f>Ul 
V. Manvar Dank. 151 P.R. 1010. 52 1C. 188). The Rangoon High 
Court Is of opinion thit this Article Is not restricted to applications under 
the Civil Procedure Code. If the third division of the Schedule sas 
intended by the legislature to apply only to npplicalions under the Code, 
then the express reference In certain articles In this division to appilcaiion* 
under the Code and the omission of such reference in other Articles teem 
to be inexplicable — Jhan Dahadar v. Daitifl, 5 Rang. 384, IM l.C 81®* 
A l.R. 1P27 Rang. 261 (201). And so fn n recent case this Article hs* 
been applied to an application under sec. 8 (1) of the Presidency Towns 
Insolvency Act for the review of a (udgment pnssed by the High 
in its Insolvency lurlsdiciion— /n re L. 14'. Nasse. 7 Rang. 201, A.I.R- 
1029 Rang 229 (232). 118 l.C. 615. According to the Lahore High 
Court also this Article Is not restricted to applications under fhe ^ 
Code but refers to all applications (or the making of which the CIvI 
Pr«edufc Code gives authority. Thus, an appHcailon to set aside 
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ex paric order passed under sec 150 of the Indian Companies Act (I8S2), 

Is an application under O. 9, r. 13 of the C. P. Code (read with sec. Ml 
of that Code), and is therefore an application governed by Article 181 
of the Limitation Act — Hmdusfftan Dank v. Mehraj, 1 Lah. 187 (191), 

55 I.C. 820. So also, in some cases. Article 181 has been applied to an 
application to set aslsje a sale under sec. 173 of the Bengal Tenancy 
Act, as such application is not provided for by any other Article of the 
Limitation Act, or by Sch. HI of the B. T. Act— Chani Monee v. Santo 
Monee, 24 Cal. 707, (709, 710); Chandrama w. Alahara/a o/ Dumraon, 

38 I.C. 209 (Pat.) ; Afianta Charon v, Nimai. 6 Pat 366, A.l R. 1927 Pat. 
177, 101 I.C. 564. 

This Article is restricted to applications made to “a Court asking it to 
exercise powers, which unless moved by such applications, it is not bound 
to exercise suo mota. It does not apply where a Court is asked to do an 
act which it is hound to do and has no discretion to reluse to do. Thus, 
a Court Is bound of its own motion to bring a decree into conformity with 
its judgment, under see 206 C. P. Code 1882 (O 20, r 6) ; no application 
is necessary for that purpose; even if an application is made, it is not 
subject to the rule of limitation under this Article — Darbo v. Kesho, 

9 All. 364, 365 (dissenting from Oaya Prasad v. 5iferi Prasad, 4 All 23) ; 
Kcla V. Lflfu, 21 Cal. 259, Sftivoppj v. Sivpaneh, 11 Bom 284: Dhan 
Singh V. Basanf, 8 All 519. So also, where an order lor partition has 
been made In a suit, u Is the duty of the Court to effect the partition, 
and no application need be made by the plaintiff for the purpose of 
effecting a partition Even if an application is made, Article 161 does 
not apply to it, and such application is not barred by reason of the fact 
that It IS made more than three years after a previous application 
Article 182 also cannot apply, as it is a proceeding in the suit itself and 
not a proceeding m execution, no Hnal decree having been made in the 
suit->^Dtvarfea Nath v. Barmdra, 22 Cal 425 (434). An application by the 
mortgagor for payment of money under O. 34, r 8 is not governed by 
this Article, because no application is at all necessary for the purpose — 
Bfifltvani Prasad v Ram Kanta. 28 O.C. 261, 90 I.C. 418, A I R 1925 
Oudh 649. The appointmenr of a Commissioner Is a matter which It is 
competent for a Court to make without being put in motion by any 
party to the litigation, and therefore an application by a party with 
reference to such matter is not governed by this Article — Laiehmanan v. 
Ramanathan. 28 Mad 127 (129) So also, it does not apply to an 
application to the Court to perform the functions of a ministerial character; 
e.g . an application by an auction-purchaser for a certificate of sale~ 
Vitbal Janardan v. Vifho/irav, 6 Bora 586 (587) (dissenting from Re 
Khaia Pathanji. 5 Bom 202) ; Devtdas v piqada. 8 Bom. 377 (dissenting 
from 5 Bom 202 and Tularam v Satvaii, 5 Bom. 206); Kytasa v 
Ramasami. 4 Mad. 172; it does not apply to an application made in a 
pending case, e.g.. an application to rerive a suit in which no final order 
has been made— Pam Nath v. Ifmaeharan. 3 C W N. 750, Surendra v 
Kheitcr. 30 Cal. 609; Kedirnath v. Hara Chand, 8 Cal. 420; Madhab 
Afoni V Lamberf, 37 Cal. 706 (806); or to an application to'rcvivc a y 
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suit and restore it to the board, or to transfer a case from one board to 
another or to transfer a case to the bottom of the board and so forth — 
Covind Chunder v. Rungunmony, 6 Cal. 60 (64). This Article does not 
apply to an application asking the Court to pass judgment on an award 
filed to Court, because it ts an act which the Court is bound to do — 
Iswardas v. Dosibai. 7 Bom. 316 (322); or to an application to bring the 
attached property to sale — Phiraya v. Adu Ram, 170 P.R. 1882. 

An application falling under sec. 47 C P. Code is governed by this 
Anicle— Abdul Kadir v. Ambifca. 97 1C. 697, A.I.R. 1927 Cal. 57; 
Umapan v. Sheikh Soleman. 54 Cat. 419, 103 l.C. 233, A.I.R. 1927 
Cal 614. Thus the title of a purchaser at a sale in execution of a mort- 
gage-decree (e.g., the question whether certain iands were or were 'not 
Included in a mortgage-decree for sale) should be determined by an appli- 
cation under sec. 47 C. P. Code; such an application falls under Article 
181, and the right to apply accrues at the date of sale — Umapati v. Sheikh 
Soleman (supra). 

Ccrtijlfafi'on of payment The word “application” in- this Article 
means an application ejasdem generis wUh the applications mentioned in 
the previous Articles; that is, an application on which the Court has 
to perform a judicial act or to decide some point Judicially. A certificate 
by a decrcC‘holdcr of any payment out of Court, under O 21, f. 2 (l)f 
C. P. Code does not raise any point on which the Court has to decide 
judicially, and is not therefore an application under Article 181. There 
is no limitation which compels the decree-holder to certify a payment or 
adjustment under the provisions of O. 21, r. 2 (1) within any particular 
ume~Prakash Singh v. Allahabad Bank. J Luck. 428 , 29 0 C. 358, 
0S l.C 353. A. I R. 1927 Oudh 7; Eusafzcman v. Sanchia. 43 Cal 207 
(210); Haji Abdul Rahtman v. Khoja Khaki, 11 Bom. 6 (34); Tukaram v. 
Dabjji. 21 Bom. 122 (124); fetindra v. Cagan. 46 Cal. 22 (24); jalim 
Ckand v. Yusufati. 54 Cal. 143, A.I R. 1925 Cal. 1012, 86 I C- 1051; 
Sberifi llaht v. Nawab Lai. 4 P.L.J. 159 (161), 50 l.C. 364; Balai Mahomed 
v. Aiian’nal. 2Q C W.N 529, 08 l.C. 780, A.I.R. 1022 Cal. 30 A certi- 
ficate of payment given by the decree-holder to the Court is a mere 
intimation to It that he has received a certain sum of money from the 
judgment-debtor, it is not an application, because the decree-holder has 
not to make any prayer to the Court that the payment should be recorded, 
but only Rives an intimation, and on tceelvlng the intimation the Court 
records the payment. The certificate of payment Is not governed by any 
rule of limitation, and the decree-hnlder Is not bound to certify any 
payment before his decree is barred— /off Prasad v. Snehand. 51 All. 
237 (r.B). 20 A.LJ 900. A.I.R. 1928 All. 029 (635). A certification 
of pument is not an application within the meaning of this Article, even 
though it Is In the form of a petition and I* headed fls an "application 
under O 21. r. 2. C P. Code." The terms of O. 21. r. 2 do not 
prosiJe for any application being made by the decree-holder. The 
Limitation Act does not prescribe any lime within which the decree-holder 
is to cetiHy a payment made out of Court by the |udgmeni-debior— 
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Sftri Prakash v. Allahabad Bank, 3 Luck. 684 (P.C), 6 O.W.N. 29, 27 
A.LJ. 33. 31 Bom. L.R. 289, 33 C.V.N. 267 (274). 56 M.L.J. 233, 
A.l R 1929 P.C 19. 114. SSI. But th« ceniflcatlon must take place 
wiihin such time as Is required to save the case from being barred by 
limitation. The decree-holder cannot postpone the certification for a long 
period of years and then say that he will sa\e the decree from being 
barred by certifying the payments then. That is. the certification must 
take place uithin three years before execution Is applied for, to save 
the decree from limitation under sec 20 — falim Chand v. Ytisufall 
(supra); Bahuballabh v Jogcsh. 23 CW.N. 320 (321), 50 I C. 242. 

692. Applications in mortgage suits :~AppUcaUon for 
final forcctosurc-decree : — An application for a final decree in a foreclosure 
suit under sec. 87 of the Transfer of Property Act (O 34, rule 3 of the 
C. P. Code of 1908) is governed by this Article, and time runs from the 
date fixed In the preliminary decree under section 86 for the payment of 
the mortgage-money. Article 182 cannot apply, because the various 
clauses in the 3rd column of that Article are inapplicable to the present 
application. The only clause which can apply, if at all, is clause 1, but 
the decree or order referred to in that clause is a decree executable 
on the date it is passed, whereas the preliminary decree in a foreclosure- 
suit Is not executable on the date on which it is passed but only on the 
expiry of the date fixed therein for the payment of the mortgage-money. 
Consequently Article 182 is inapplicable— Ah Ahmed v Naziron, 24 AH 
542 (545, 546), Balaram v. Kanhoi. 1 P.LJ 364 (366), 38 I.C. 385; 
Raikumar v. Kedar Nath. I Pat. 435, A 1 R 1922 Pat. 201. 66 1 C 97 
But in Parrneshri v Mohan Lai, 20 All 357 such an application was held 
to be an application for execution of the preliminary decree lor foreclosure 
and therefore governed by Article 182 InSham Sundar v AM Ihhsham, 
27 All 501 (505), it was not decided whether Article 181 or 182 was 
applicable, but Stanley C J expressed the opinion that an application for 
a final decree for foreclosure was an application for execution of the 
decree nisi. 

The Calcutta High Court is of opinion that an application for a final 
decree for foreclosure is not governed by this Article (nor by any other 
Article), because it is an application made In a pending suit, (e.. it is an 
application to terminate a pending proceeding, and is in effect an applica- 
tion to the Court to do an act which the Court is bound to do. Conse- 
quently no question of limitation arises — Madhabmoni v Lambert, 37 Cal 
796 (806, 807). Even if this Article applies, the right to apply may be 
deemed to accrue from day to day (as it is made in a pending suit ) — Ibid 
(following 30 Cal 609 and 8 Cal. 420) 

Where the High Court on appeal modifying the decree of the lower 
Court for sale passed a preliminary decree for foreclosure, the period of 
limitation for a final decree for foreclosure ran from the date of the 
appellate decree of the High Court (or rather the date fixed In that decree 
for payment of the mortgage-money) , if the other party preferred an 
appeal to the Privy Council, and that appeal was dismissed for defaalt 
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cf prostfcution, the decrec*hoIder not be entitled to compute the 

period cf limitation Irom the date of the order of the Privy Council 
d:smissinj: the apfeal for default— f?j/lamjr v. KeJjr S'eth, I Pat. -<35 
mu. 3 P.L.T. SC5, A.I.R. If>22 Pat. 201. CO I.C. 07. The rla'nh'ff 
6ued for foreclosure of a moittjape «hfch purrorted to comprise fire 
vlllajcs. but he obtained a pfclimlnary decree In ISPO In respect of three 
Villages cnlv. ffc appealed against the dismissal of his suit as regards 
the other two villages, and this appeal was dismissed by the High Court 
in 1002 In IPCU he applied for a final decree for foreclosure. HfU 
that this application was not barred by limitation, because time ran net 
from the ditc fixed In the prelimlnaty decree for payment of the mortgage 
nnnej but from the date of the decree of the High Court, because If 
was not until that date that there uas any final decision as to the property 
to be foreclosed— i'bj"* Sundar v, AM. Ihtishirt, 27 All. iOl (50P). 
VTbere after the plaintiff applied let a final foreclosure decree, the day 
fixed in the preliminary decree for pa)mcnf of the mortgage money 
postponed at the defendant's reijucst, the postponement did not amount 
tn a dismissal of the application of the plaintiff to have a final 
passed The application most be deemed to have rcmtlned rfrJing icf 
final orders, and the Court most be deemed to have postponed the passing 
of the final orders No further application for a final decree Is neeessar)'? 
and any subsequent application If nude In that behalf 1$ only for the 
continuation cf the proceeding on the original application which has been 
<«*pepded Such an application, being an appl’catlon made In a pendnd 
cue. Is not governed by Article Ifil or by any rule cf limitation— Ch/n«.*jf 
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) of the T. P. Act were merely In continuation of the original suit, 
erefore the application under sec 89 was not subject to any llmlta- 
lat Art. 181 did not apply because that Article was limited to appli* 
under the C. P. Code, and that Anicle 162 also did not apply 
e the proceeding under sec 89 of the T. P. Act was not one in 
ion of a decree. In Rungiah v. /tanfappa, 26 Mad. 780 (789) the 
tion was held to be governed by Article 181 and not by Article 182. 

tter sections 85-90 have been Incorporated into the C. P. Code, it 
en held that an appiication for final decree for sale In mortgage-suit 

I, r 5) being an application under the C. P Code, falls under this 
; and Article 182 cannot apply because strictly speaking the appll- 
IS not one jor execution of the preliminary decree (but is an 

ilion to obtain a further decree) — Ahmed Khan v. Caura, 40 Alt. 
'iizamuddin v Bohra Bhim Sen. 40 All. 203 (205) ; Deni Singh v 
Ttdeo Sing. 19 CWN. 473, 28 1 C. 211; Bala Ram v. Kanhai. 

J. 364 (366), 38 I C. 385, Madho Ram v. Nihal Singh. 38 All 21 , 
Atmaram v Sankar, 38 Bom 32; Venkayya v. Salhiraju, 44 Mad 
'15); Kuppal Cketty v Knthnammat, 14 AVL.T.' 194, 16 I C. 709, 

V Karan, 39 All. 532; Gaiadhar v. Ktshan, 39 All 641, Maqbul 
'eshri, 27 AL]. 976, A.l R 1929 All 6TJ (679), 118 l.C 670; 
an V Gajanan, 25 Bom L.R. 459, A.I.R 1923 Bom. 420, 73 l.C 
Time begins to run after the expiry of the period fixed by the 
Inary decree for payment of money (it there is no appeal from the 
inary decree)— i4hmed v Gaura. 40 All. 235 (237), Ra; Behari 
nan. 4 P.L.j. 523 (524), 50 I C 544, Nanhelal v Guhhan. 16 
58, A I.R. 1922 Nag. 217, 68 I C 919 // there ts an appeal 

t the preliminary decree, time runs from the date of the appellate 
; or of the decree in second appeal as the case may be (even though 
ipellate Court confirms the decree of the lower Court), but not from 
ite fixed in the preliminary decree of the Court of first instance — 
limes V. Bank of Upper India, 8 Lah 253 (P.C ), 31 C W N 444, 
L.J 066, 25 A L J 78, 29 Bom L R 782. 100 I C 22. A.I.R. 1927 
25; Sayid fawad Hossain v Genda Singh. 6 Pat 24 (P C.), 7 P.L.T. 
31 C.W.N 58, 44 CLJ 63. 51 MLJ 781, AIR. 1926 P.C 93 
uling 38 All 21 on this point) . Nimmala v Scefftaramiaft. 32 M L J 
11 l.C 268, Mahabtr v. Kanhaiya Lai. 21 A.L.J. 526, A I R. 1924 
>9, 74 1 C 372; Gaiadhar Singh v. Kishan Jtwan Lai, 39 All 641 
I, Ntcamuddin v. Bohra Bhim Sen, 40 All. 203, Tula Ram v Bhup 
47 All 913, 89 1 C 214. A.I R. 1925 All. 691 , Uma Charan 
ibjran, 37 CLJ 452, AIR. 1923 Cal 389. 75 l.C 2, Saiyoi 
' Hassatn v Genda Singh. 1 Pat 444, A.I R 1922 Pat. 205, 66 I C 
Venkayya v Sathira/u, 44 Mad. 714 (717); Fitzkolmes v. Bank of 
r India. 5 Lah. 257 ( 259). A.I R 1924 Uh. 582, 81 IC 649. 
V. }ol, 21 O C 176, 47 1 C. 206; fabbarajulu v. Sundararaiula, 
L.J 507, 4S l.C. 185, but not from the date of the order of the 
Council dismissing the Privy Council appeal for default of prosecu- 
■Abdul Maiid T. Jov'chlr, 36 AIL 350 (P.C.); Sschtndra v Keharaf 
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Bahadur, 49 Cal. 203 (PC.), 48.I.A. 335, 26 C.W.N. 858, A I.R. 1922 
P.C. 187, 74 I C. 660. 

The lact that there was a cletica] error In the decree in the statement 
of the amount due would not entitle the decree-holder to count limitation 
from the date on which the error was corredted, as the correction of the 
error did not make any alteration in the decree, aticj the decree as corrected 
could not be said to be j new decree — Ram Chandra v. Jai MaU 20 A.L.J. 
640, A.I.R. 1923 All 22, 69 I.C. 199 

Where the preliminary mortgage^decree was passed against separate 
sets of defendants for separate amounts decreed against them, and some 
of them appealed while others did not, held that the period of limitation 
for an application for a final decree lor sale against the non-applaling 
defendants began to run from the expiry of the date fixed in the preli- 
minary decree (or payment of the amount, and not from the date of 
the decree in appeal, because the appeal was not an appeal against the 
whole decree but was limited to that part of the decree which affected 
the appealing defendants only— Oycn Singh v. Ala Husein. 43 All. 320 
(323, 324) Where the preliminary decree for sale was passed against 
all the members of the family, and some of the members only appealed 
but the appeal was preferred in the interests of and on behalf of the tyhole 
family, the period of limitation for an application for a final decree for 
sale would run from the date of the appellate decree— Tufa Ram v. Bhup 
Singh. 23 A.LJ 807. A. I R 1925 All 691, 89 I.C, 214. 

W'here the preliminary decree was passed In 1897 snd the decree' 
holder after making several applications m 1895, 1901, 19M and 1907, 
made a final application for a final decree for sale In 1909 when the new 
C. P. Code was passed, it was held that the right to apply accrued when 
the new C. P Code conferred the right in 1909, and the application was 
therelore not barred Prior to the passing of the C. P. Code of 1905. the 
application which the mortgagee-decreeholder had to make was an appl'CS' 
fion under sec. 89 T. P. Act, vir on application for an order absoliile 
tor sale; l.e., the right which the dccreefiolder possessed was a right to 
enforce his Judgment not by me.'ins of an application for a decree fitiii, 
but by means of an application for an order absolute, and to this applica- 
tion Article 179 was held to apply; ft was the C. P. Code of 1903 that for 
the first time conferred on the mortgagee-decreeholder the right to apply 
for a /Inal decree for sale, and hence the right to apply for fit’ll 
decree accrued on the day on which the new C. P. Code came Into 
operaflon, via. 1st January lOOO—Narsingrao v Banda, 42 Bom. 309 (319, 
320), 20 Bom.L.R 481, 40 I C 107 

Aprilcation under 0. 34, rale 6* — An application for a supplementary 
decree under sec 90 of the T P Act (O. 34, r. 0 of the C. P- Code of 
IPOS), though an application In an execution proceeding, Is not an applied" 
tlon for the execution of a decree or order; Article 182 fs InappHwhle, ahd 
the application is governed by Anicio Ifil— Jlllfal v. Alimvnnhra. 40 
All .Wl. 47 I.C. 502: Ram Sarag v. Ghriranl, 21 AH. 453; Gafaihar v. 
AUlanee Bank of Simla. 28 All. COO (063); renlatasubbir vfShanmacam. 
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1913 M.'F.N. 867, 21 l.C. 530; Channi Lat v.Tikomdas, 13 N.L.R. 76. 
39 1 C. 854. 

In /?ahmjf Karim v Abdul Kartm, 34 Cal. &12 (674), Article 181 was 
held Inapplicable to an application under sec. 90 T. P. Act because that 
Article is limited to applications under C. P. Code and does not apply 
to applications under the T. P. Act. But now that sec. 90 of the T. P. 
Act has been incorporated Into the C. P. Code, the ruling in 34 Cal. 672 
is no longer good law. In Bishnambhar v Ramsundar, 42 Cal. 294 (299) 
Art I8I was held to be inapplicable even to an application under 
O. 34, r. 6 of the C. P. Code In a recent Full Bench case (overruling 
the above two cases) the Calcutta High Court has laid down that an 
application under O. 34, r 6 is governed by Article 181 — Pell v. Gregory, 
52 Cal. 828 (F B.), 29 C W N. 678, A I R 1925 Cal 834, 89 I C 1 
As regards the time when the right to make such application accrues, 
the High Courts are not unanimous In some cases it has been held 
that the right to apply accrues after the sale, when it is found that the sale 
proceeds are insufRcient to satisfy the debt— Cu/ailhflr v Alliance Bank, 
28 All 660 (664); Md llUfat v. .41imtinnissa. 40 All 651 (552); Rai 
Narain v. Sdnfi Lai. 21 A L.J 37, 79 I C 85. A I.R 1923 All. 203 In 
several other cases, however, it has been held that it is not necessary 
that the applicant should make his application within 3 years of the date of 
the confirmation of the mortgage-sale It is the date of the suif and 
not the date of the application which must be looked to, if he had his 
personal remedy at the date of the institution of the suit on the mortgage 
I e., If the suit on the mortgage had been brought withm 6 years from 
the due date of the mortgage (Art 116), the application for personal 
decree is not barred, though made more than 3 years after the date of 
sale VC'hen an application is made under sec 90 of the T P Act, 
the Court has to consider, if any question of limitation arises, whether 
the personal remedy was barred at the date of the institution of the suit, 
and not whether it would be barred at the date of the application under 
sec 90— Rahmuf Kartm v Abda! Kanm 34 Cal. 672 (675), following 
Parna Chandra v. Radha Sath. 33 Cal 867 (873) , Hamid~ud-din v. Kedar 
Nath. 20 All. 3S6; Chatiar Ma! v Tbakur$. 20 All 512, Jangi Singh'\. 
Chander Mai, 30 All 388, Cufam Hussein v Alafioinfli/jffi, 34 Bom 540 
(545), Peria Tiravadi v. Alulhammef. 2 LW 66. 27 1 C 770 (771); see 
also Bishambhar v Ram Sundar 42 Cal 294 (297) 

Where after the sale of the mortgaged property in execution of the 
mortgage-decree, the sale is set sside snd the mortgagee is required to 
refund the proceeds to the purchaser, he can apply under O 34, r. 6, 
and the time for making such applicauon runs from the date on uhich 
he refunded the purchase money to the purchaser (and not tthen the 
decree for setting aside the sale was passed)- Badaf Sing v Debt Saran 
49 All 606. 101 l.C 775. A I R 1927 All 395 

^rp/iMtion under O. 34, r 8:— Where a preliminary decree for 
redemption Is passed, but the mortgagor fails to pay the decretal amount 
on or before the fixed date, the Court may extend the time under O 34 
r. 8. proviso (now O 34. r. 7 (2) ). and the mortgagor Is entitled to pay 
L. 47 
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into Court within the extended lime and apply for a final decree. The 
application for a final decree for redemption is governed by this Article, 
and the period of limitation runs from the date on which the mortgagor 
pays the money — flloru v. Gangabai, SO Bom. 730, 98 I.C. 943, A. I R 
1927 Bom. 32. 

If a preliminary decree for redemption is passed by the lower 
Appellate Court, against which a second appeal is preferred to the High 
Court, which eventually dismisses the appeal, the period of limitation for 
an application for a final decree for redemption runs from the date of 
the decision of the High Court and not of the lower Appellate Court. 
The decision of the High Court is a decision after hearing the merits 
o! the case, and supersedes ihe decree of the lower Appellate Court 
Venkatarama v. Doddachariar, 58 M L.J. 207, A.I.R 1930 Mad. 353 
(354), 125 I.C. 95. The fact that Ihe second appeal was dismissed by 
the High Court on the ground that there was no question of law does not 
make the decision of the High Court any the less a derision on the 
merits But the matter would have been different if the High Court bad 
dismissed the appeal sumroatily as time barred or for default of appearance 
or want of prosecution or some similar reason. ^In such a case the period 
of limitation would have run from the date of the decree of the lo^er 
Appellate Court — Ibid. 

693. Application for execution Application for execu- 
tion are generally governed by Article 182, and the period of Hmiwhoo 
runs from the various points of time enumerated in the several ^1*'’®** 
of the 3rd column of that Article. ' But sometimes it may happen that 
Ihe various points of time enumerated therein will not apply to a particular 
application; in such a case, the application will fall under Article tol- 
Artlclt 182 is not exhaustive of applications for execution of decrees, 
and Article 181 may sometimes be applied to such an application. The 
law has been thus stated : “The true criterion in determining whetnef 
Article 181 or 182 applies to a particular application is to ascertain whether 
any one of the several points of time specified in col. 3 of Art 1°- 
is. applicable to it; and If none of them Is applicable, it is only then 
that Art. 181 will apply.” In this case the decree (passed under sec. 8S. 
Transfer of Property Act) directed the sale of the mortgaged property in 
default of payment of the mortgage-money on or before a date fixed in 
the decree On default of payment the decree-holder applied for execution 
of the decree. It was held that Article 182 could net apply, because 
none of the points of time enumerated in the various clauses of t a 
Article was applicable to the application; thus, clause 1 did not 
because the decree was not executable on the date of the decree tu 
only at some future lime if default was made ; clause 7 also did no 
apply, because the decree as such did not direct the payment of any 
on a particular date, but directed Ihe sale of the property if a particua 
sum was nri{ paid by a given time. Consequently Article J8l w-as t^ 
proper Article applicable to the case — Runghh Goundan v. A’an/crr-*- 
MaJ 7W1 (7'm. \Chere a foreclosure-decree provides that it shou ^ 
not be executed till Ihe expiry of a cenain period, none of the clause* o 
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Art. 182 applies to an application for execution of such decree. Conse~ 
-quently, Art 181 applies, and time runs from after the expiry of such 
period— TftcA'ur Das v. Shadi Lai, 8 All. 56 (57). A decree for possession 
of a property was passed subrect to the condition that If the judgment- 
debtor paid to the decreeholder year by year so long as he might live 
an allowance of Rs 200 per year for his maintenance the decree for 
possession would not be executed, but if the judgment-debtor made 
default in payment of any year's allowance, the decree-hoider would be 
entitled to delivery of possession of the property m execution of that 
decree. A default having occurred, the decree-holder applied for posses- 
sion under the above decree Held that Article 182 could not apply; 
for it was quite clear that clause 7 of that Article was inapplicable, since 
the application was for possession and not to enforce a payment of money ; 
and that the other clauses of Article 182 were inapplicable. Conse- 
quently Article 181 governed the application — Muhammad Islam v. 
Muhammad Khan. 16 All 237 (239) In this case it was further held 
(at p. 238) that the decree-holder was not bound to execute his decree 
upon the occurrence of the first default, but might execute it on occasion 
of a subsequent default, thus, in this case, a default took place In 1878, 
and then another in October 1889, and the decreeholder applied In 
March 1892, it was held that the application was not barred, as time ran 
from October 1889 and not necessarily from 1878. 

Decree not in existence —The Limitation Act, in so far as it applies 
to execution, requires that there must be some decree in existence which 
can be executed An execution application was filed on 1st September 
1921 ; on the 16th September 1921 a suit was filed to set aside the decree 
and the next day an injunction was granted restraining the decree-holder 
from executing the decree The injunction expired on 26th August 1922, 
but meanwhile the decree had been set aside, and it was only on 6th 
April 1925 that the order setting aside the decree was rexersed, and an 
execution application was filed on 26lh June 1925 Held that the applica- 
tion was not barred, because from the 17ih September 1921 to the 6th 
April 1925 the decreeholder was either restrained by an injunction from 
executing the decree or there was no decree whatever to execute — 
Ram Ghulam v Ra/ Kumar. 6 Pat 635. 102 1 C 327, A 1 R 1928 Pat 86 

Decree incapable of immediate execution — A decree which was 
passed in 1894 directed that the plaintiff would be entitled to get possession 
upon payment of Rs. 750 to the defendant in any year m the month of 
Jeih. The money was deposited in 1915 and the application for execution 
was made in 1916 If was held that the application was gowmed by 
Art 181, and not by Art. 182 The latter Article applies to cases in 
which a decree is cupable of execution on the date on which it Is passed, 
except In circumstances mentioned in some of the special clauses to that 
Article The decree in this case being indefinite as to the date on which 
the payment of Rs 750 w as to be made, was not capable of execution on 
the date on which it was passed Therefore Art. 181 applied and not 
Art 182. and the nght to apply for execution accrued when the payment 
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was made In I9IS; the application was therefore not barred— Rufcmifia v. 
Sheo Dat. 17 A.L J 841, 51 I.C 576 

In a suit against E and J of whom J died pendente tile a decree was 
passed in 1906 which did not provide that E should be personally liable 
l^t declared that the decretal amotint should be realised by the sale oJ 
t e property of J in E’s possession. E for the first time obtained posses- 
sion of J’s property In 1914, and the decree-holder applied In the same 
year to execute the decree Held that the application was not barred by 
limiialion; that Art 182 did not apply, in as much as the decree was not 
capable of immediate execution In 1906; that the application for execution 
could not be made till E got possession of J's property; and that the 
Article applicable was Article 181, and the right to apply accrued in 1914 
when E obtained possession of J’s property — Maharaja of Darbhanga v. 
Homeshtvar Singh, 6 P L J 132 (139) (P.C.), 25 C.W.N. 337, 40 A1.L.J. 
PC^af A-I.R. 19-1 


A pre-emption decree is incapable of execution until the decree-holder 
pays the pre-emption price into Court, and consequently clause 1 of 
Article 182 is inapplicable , and no oihen clause in Article 182 being under 
the circumstances applicable, the genera! Article 181 would applyi 
the lime for an application for execution of their pre-emption decree com- 
mences to run when the price is pavl—Chhedi v. Lolu. 24 All. 300; 
Chandika v. Kalu. 22 O.C 82, 52 I.C. 156. 

Where by mistake of Court, the name of the (udgment-debtor has 
been omitted from the decree, the decree is incapable of execution until It 
Is amended and the name of the iudgment-debtor brought on the record; 
the right to apply (under Article I8i) for execution accrues from the date 
of amendment— Dtfb/ Baksh v Shambhu Dial. 48 All, 281, 24 A L.J. S66, 
A.l.R. 1926 All. 354, 04 I.C. 877 (following 17 All. 39). 


Where a decree is not executable at once as regards certain matters 
but leaves them to be subsequently ascertained, the period of limitation 
would run (under this Article) from the dale when they are ascertained, 
as the decree becomes capable of execution as regards those maiters 
only then— Rflfnfffhflltfm v. Vcnkalrama. 29 ftlaij. 46 (47). Vt’hen a decree 
IS one for payment of a certain sum of money composed of three items, 
one of which has to be ascertained. Iintitallon for execution of the whole 
decree runs (under this Article) from (he date of ascertainment of the 
unspecified sum— I'jdunatfta v. Subramanw. 36 Mad. IW (107). 


Vhere a money decree was by its terms not capable of execution nil 
aticr the expiry of six months from the date of the decree, because the 
ludcmeni-dcbtor had been allowed the option of paying the decfctsi money 
without interest within that period, held that Article 181 applied, and 
the perM of limitation ran after default was made In the payment of the 
money. / e . after the expiry of six months from the date of the decrce- 
Sur^fmJ’i V, Anjori 5htilri;f. 46 All. 73 (74), A. I R. 1024 All. 26.1. 79 
I C C05. 21 A.LJ. 801, following Maharala of Darbhancj v. HomeshnJ^. 
6 P LJ. 132 (P.C.). Where a decree dated July I8S2 directs the phimifi 
m delher certain lands to the defendant In January I8«3. before he can 
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recover certain lands from the defendant, limitation runs from January 
1883 and not from July 1882— Worayan v, Vilhal, 12 Bom. 23 (25). 
Where a decree for redemption provided that the plaintiff would be put 
into possession upon payment by him to the defendant of the mortgage- 
amount and the value of the improvements to be determined in execution, 
the decree became a compiete decree on the date when the Court deter- 
mined the value of improvements, and limitation {Art. 181) ran from 
that dat ® — Krishnan v. Nilakandan, 8 Mad 137 (139). 

Decree for perpetual injunction • — When a decree for perpetual in- 
junction has been granted, the decree may be enforced on each successive 
breach of it An application for execution of the decree falls under this 
Article and must be made within three years of the date of the particular 
breach which is the occasion for the application. But the decreeholder 
is not bound to take action in case of every petty infringement; and the 
fact that he does not enforce his rights on a petty breach will not deprive 
him of the fruits of his decree if a serious infringement were afterwards 
jnade — Venkatacheltan v Veerappa, 29 Mad 314 (317) See also Ram 
Saran v. Chatar Singh, 23 Alt. 4^ (466). where it Is held that Article 182 
is inapplicable to an application to enforce an injunction upon its dis- 
obedience. It was held in Sadapypachati v Krishnamaehari, 12 Mad. 356 
(364), and Goswamf Cordhon v Cosit'anti Makondan, 40 All. 648 (651) 
that an application for execution of a decree for injunction was to be 
brought within 3 years of the date of the breach of the injunction, but 
no Article was mentioned In the (udgmems 

694. Revival or conlmuation of previous application 
for execution A distinction should be made between a new 
application for execution of a decree and an application which amounts 
to a revival or continaalion of a previous one And it is now an esta- 
blished rule of law that if the application is to initiate a new execution, 
it would be governed by Art 182, and not by Art 181 ; but if it is 
intended merely to revive or carry through a pending execution, it would 
fall under Art. 181 and not Art 182— .Subfta Cftariar v MufAu V'ceron, 
36 Mad. 553 (556), Chalavadi v Poloori. 31 Mad 71 (75); Raghuhans 
V. 5heo Saran, 5 All 243 (245), AfcJfioy v Abdul Kader, 57 Cal. 860, 34 
C W.N. 102 (105) 

Whether a subsequent application is to be treated as a new applica- 
tion or as a continuJfion of a prior application Is a question of fact to be 
decided with reference to the circumstances of the case It is really a 
question of fact, a question of the intention of the decree-holder as to 
what he wants, it is not a question of pure law In deciding this ques- 
tion, the substance of the application will hate to be looked to, and not 
the form of it— C/ihaftjr Smgh v Kamal Singh. 49 All 276 (F B ) 

A I.R 1927 All 16, 25 A L J 201. 100 I C 692 

The principle is, that uhere the proceedings In respect of an applica- 
tion for execution hate been mtcmipted by the intervention of objections 
and claims subsequently proved to be groundless, or have been suspended 
by reason of an iniunmon or like obstruction, a subsequent application 
for cTecution, %imil3T in scope and tharacteT. may be treated as in 
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19 L.W. 613, A.l.R. 1924 Mad. 178, 76 I.C. IX; Paifanayya v. Pailayya, 
50 M.L.J. 215, A.I R. 1926 Mad. 453, 92 l.C. 782. 

The mere fact that an eYecution-apphcation is struck off does not 
by itself indicate the Anal determination of the execution proceedings — 
Manorath v. Ambika, 13 C.W.N 533'(S40), 1 1.C 57, 9 C.L.J. 443 An 
order made by a Judge upon an application which is still pending, that 
it be ‘struck off’ or ‘sent to the record room’ made cither without notice 
to the decree-holder or without giving him an opportunity of being heard, 
is a ministerial order, and cannot be regarded as a fudicial disposal of the 
application on the merits (per Walsh J.) An ^njer striking off a pending 
application for execution is neither recognised by law nor sanctioned by 
any rule (Lindsay J )—Ckattar Singft v Kamal Singh, 49 All 279 (F B ), 
100 l.C. 692, AIR 1927 All. 16. The application must be treated as 
still pending, and the next application must be regarded as one asking 
for revival of the execution which has thus been suspended — Bail Nath 
V. Ram Bharos. 49 All. 509 (F B ), A 1 R. 1927 All. 165, 104 1 C. 116 
Where the order of the Court on an execution application is merely 
an order of striking off and not an order finally disposing of it, a subse- 
quent application for execution must be treated as one to revive and carry 
through the pending execution-proceeding which was merely suspended, 
and is not an application to initiate a new execution— Qjmarudiin v 
Jawahif, 27 All 334 (338) (P.C ) Thus, where the decree-holder applied 
(or execution and it appeared that the judgment-debtor was residing out- 
side the lurlsdiction of the Court, and the Court without any application 
on the part of the decree-holder to transmit the decree to another Court, 
gave him a week’s time to apply for an order of transmission, and, as 
he did not so apply, struck off the execution application on the 7ih day, 
held that that was not a proper disposal of the application, which should 
therefore be treated as still pending— Subraimuiyun v Rangiah, 17 M LJ 
616 

If an application for ihe execution of a decree is struck off or 
suspended for no act or default of the decree-holder, the latter has a right 
to ask the Court to revive and carry through the execution proceedings, 
and the subsequent application is considered as a revival of the previous 
one— fllaifto Prasad v Draupadi. 43 All 383 (385). Bhagnanta v Zamir 
Ahmed. 3 Pat 596, AIR 1924 Pal 576. 78 IC 766; Akhtar Husain 
V. Qudrat Ah, 26 O C 206, 80 I C 775, A I.R 1924 Oudh 31 . Qamar- 
uddin V Janahir, Zi All 334 (PC). Majibuffii v Umad Bibi, 30 All 
499 (504), Ram Lakhan v Mena Lai, AIR 1922 All 433. Ra/ani 
Bandhu v Kah Prasanna, 74 IC 279. AIR 1924 Cal 419 AntJ the 
order of resival Is not uithout lurisdiaioo. e>en though it sias passed 
without notice to the ludgment-dcbior— Girdanfjl v. Ram Charan 24 
AL.J 437, 94 1 C 613, A I R 1926 AH 331 

Where execution proceedings »ere stayed at the instance of the judg- 
ment-debtor. and the case »as struck off the file "for the present” and (or 
the convenience of the Coun, a second application (or execution was one 
in centmuation of the former proceed ngs— Bailanfftj v Aughore Nath 21 
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Cal. 387 (391). Where the sale in execution could not take place owing 
to absence of bidders, and the decree-holder was ordered to pay fees for 
fresh sale-proclamation, which the decree-holder did not pay, and there- 
upon the application for execution was struck oR “for the present,” held 
that the words ‘‘for the present” In the Judge's order showed that the 
proceedings did not come to an end but were merely kept in abeyance, 
that the attachment still continued, and that the next application for execu- 
tion made by the decreeholder would be treated as one for revival of the 
former proceedings — Majibulla v. Umad Btbt, 30 All. 499 (502). It was 
further held in this case that as the decree-holder was not bound by 1a» 
to pay the costs of the fresh sale proclamation, the dismissal of the previous 
application could not be said to be a termination of the proceeding m 
consequence of the decree-holder's omission to do something which he 
was bound to do, and therefore the subsequent application could not 
treated as a fresh application for execution — Ibid (at p. 504) But in a 
Calcutta case where the original application was dismissed owing to the 
decreeholder’s omission to deposit the costs for service of a fresh sale 
proclamation, and then nearly three years afterwards he made another 
application, held that the subsequent application was not a continuation 
of the previous application, In as much as the decree-holder remained 
quiescent for a long period, and also because there was a clear break m 
the continuity of the proceedings by reason of the decree-holder’s omission 
to deposit the costs, and thereby the previous proceedings came to sn 
end—Dhuk/ifram v. fogendra, 5 C.W.N. 347 (349). 

If a prior application is dismissed for default of appearance, or delault 
In filing processes, or owing to the decree-holder taking no steps, a second 
application is a new application, and not a continuation of the first one— 
Ahmad Khan v. Gaara. 40 AH. 235 (237): Longlu v. Baiinalh. 23 All. 
380 (390); KatUk Chandra v. Nilmam, 20 C.U’.N. 630, 32 I.C. MI 
(933) ; Fateh Bahadur v. Parmeshn-ar. 6 Pat 694, A.I R. 1923 Pat. 
(146), lOS I.C. 430. Where the previous execution proceedings had been 
struck off upon satisfaction being entered on the decree, a second upph* 
caiion for execution vas not a continuation cf the previous applicaiu’''' 
because the former proceedings had been properly and finally di*ro'‘^d o 
— Khairanissa v. Cjuri, 3 AH. 484 (437). But where in consequence o 
a suit being brought by certain persons who objected to the attachment, 
the application for execution was struck off and the sale of the attached 
property was postponed, held that the application was merely siss!<nle 
and a subsequent application by the decree-holder alter the termination o 
the suit was a continuation of the previous application— Sfico Prjscd '• 
Indjf. 30 All 179 (IPO). 

Vt'here a decree-holder applied for the sale in execution of five villas^* 
of his iudgmcnt-dcbiof, and two alllages were sold and the decree satlsne . 
but subsequently at the instance of another the sale was held to he * 
nullity, whereupon the decree-holder made another application for 
of the remaining three villages, praying that as the sale of •*’' **, j 
vlllsecs had been declared to be • nullity, the prior applleation 
he proceeded with, and that the three villages which It *a' ^ 
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nece$sary to sell by reason of the sale-proceeds of the two other villages 
being sufficient to satisfy the decree, should now be sold. Held that 
this was in substance an application to take proceedings in continuation 
of the previous application and was governed by Article 181 ; and not by 
Article 182. Time ran from the date when the sale was decbred to be 
a nullity — Bihari v. Jagannath, 28 All. 651 (653). An application for 
execution of a decree was made In 1917, and two properties were sold m 
1918; but in 1919 a third person F sued the decree-holder and the }udg- 
ment-debtor and got the sale set aside in respect of one of the properties, 
and in 1920 the judgment-debtor got the sale of the other property set 
aside on the ground of irregularity. The decree-holder again applied in 
1921 lor execution of his decree. Held that by reason of the litigation 
which took place alter the sale, the execution proceedings could be said 
to have been revived, and the present execution application must be 
regarded as a continuation of the previous execution proceedings. Art. 181 
applied, and time ran from the date on which the sale was set aside 
either in 1919 or in 1920, and in either case the application was in time — 
Radha Kishun v. Kashi Lai. 2 Pat 829 (832), A 1 R 1924 Pat 273, 76 
I.C. 927, Issuree v. Abdul Khaick. 4 Cal. 415. 

Where a previous application for execution was dismissed because 
of a successful application under O. 21, rule 90. a subsequent application 
for execution Is one in continuation of the previous application. But 
where a previous application was made against one only of several judg- 
ment-debtors and has been dismissed for that reason, a subsequent applica- 
tion made against all the judgment-debtors cannot be treated as an applica- 
tion in continuation of the previous application, the previous application 
being ab tniUo a bad application, the subsequent application is not one 
made in continuation of it— Kama/ Nam v. Kesfio Prasad. 1 Pat 701 (704), 
4 P.L T 226, A I R. 1922 Pat 310. 68 1 C 638 

Where upon application being made for the execution of a decree 
a property »as sold, but the sale was set aside at the instance of the 
judgment-debtor, a second application for execution by sale of the identical 
properties is one m continuation of the previous application — Kami Zohra 
V. Boondi Saha, 2 P L.J 115 (116), 39 1 C 89 

' When an application for execution is struck off the file, in pursuance 
of an understanding between the parties to the effect that if negotiations 
for a compromise should fail the decree-holders should be at liberty to 
present a fresh application, an application for execution after the failure 
of such negotiation must be considered as one for the revival of the old 
execution proceedings— V'cn^irtrao v Bijesingh. 10 Bom. 108 (111) 

Where an application for execution of a rent-decree was made and 
the sale took place, but on the application of the ludgmem-debtor the 
sale vas set aside, and the execution case v,as dismissed /or default us 
the deerce-hoUer foot no farther steps. It was held that the execution 
proceeding came to an end. and a subsequent application for execution 
filed by*the decree-holder « as nof a ronfmiufion of the previous applica- 
tion as there was no continuity between the tao applications— .MiJnjrore 
Zenindan Co v. Diranath. 22 CW.N. 766. 45 I C. 7l2. 
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Where the original decree-holder died pending his application for 
execution, leaving a major and a minor son, and the major son applied to 
execute the decree as the legal representative of the deceased decree- 
holder, but he too died pending his application, and the execution applica- 
tion originally preferred by the decree-holder was struck off on the report 
of the decree-holder’s vakil that he had no instructions, and more than 
three years thereafter the minor son made an application for execution 
in continuation of the previous execution-application, it was held that as 
the original application for execution U'as dismissed as infructuous, the 
order of dismissal had disposed of the whole matter for the time being, 
and that the second application was a fresh application for execution (and 
not in continuation of the previous one) and, having been presented more 
than three years after the disposal of the prior application, was barred— i 
Rati Ram v. Naidar, 41 AH 435 (439, 440). 17 A.L.J. 649. 49 I.C. 990. I 

In order that the subsequent application may be treated as a continua- 
tion of the previous one, it is necessary that the second appheation must 
be sjmifar in scope and character to the previous onc—Madhabmoni v. 
Lamberl, 37 Cal. 796 (804); fbrahtm v. Shep Protap, A.I.R. 1926 
129, 89 I.C. 886 So, a subsequent application cannot be treated as a 
revival of the prior application, if the relief claimed in the two nppliM* 
tions are entirely different. Thus, where the second application was for 
arrest of the judgment-debtor while the previous application had proceeded 
against his property, u was held that the second application was a fresh 
application and could not be regarded as a continuation of the previous 
proceeding, as it was perfectly distinct in its nature from the fornisr 
one— Vtrasami v. Athl. 7 Mad. 595 (597) ; Ar/shno/i RoRhunalh v. Anendrav 
Ballal, 7 Bom 293 (296); Latumia v. Mazhar. 95 I C. 718, A.I.R. 1926 
Mad. 698; Ram Stvbndra v Awadh Behan, 4 P.L.T. 295, 63. I.C. 629, 
A.I.R. 1923 Pat. 159; Har Sarup v. Balgovhd, 18 All. 0 (11) If 
second application for execution asks for the attachment of properties 
other than those which were proceeded against in the proceedings Instituted 
by the previous application, the second application is to be treated a® 
a new application and not as a continuation of the previous one — Chalai-eJ^ 
Kotiah V. Poloori, 31 Mad. 71 (73); Raghunandan v. Bhagoo, 17 Cal, 
268; Sreenath v. Yusof, 7 Cal. 556 (558); BcjUnt/ia v Aughorenath. 21 
Cal. 337 (391) A landlord decree-holder applied for execution of a rei^ 
decree, when the executing Court held that the execution should proceed 
as on the basis of a money-decree, and not as a rent-decree. It pr^ 
ceeded In that ’Rsy, and certain property of the judgment-debtor vas sold- 
The sale was however set aside on the application of the judgment-debtor 
under O. 21 ■ r. 00, C. P. Code. The decree-holder then applied once 
more to execute his decree as a rent-decree Held that the second apph* 
cation should be treated as a continuation of the preceding applicaiion. 
being of the same character, in as much as the prayers In boih were i*’ 
execute the decree as rcni-dccrce — Deo Afcrayan v. Ram Prasad, ^ Pb.T. 
410. PO I C 7P0. A I R. 1926 Pat. 143. 

When execution proceedings were stayed by injunction or prohibitory 
firJer. it was held under the Act of 1877 that a second appliMti*’" 



Art. 181.] 


THE INDIAN LIMITATION ACT 


747 


execution made after the removal of the injunction was to be regarded as 
an appiication for revival of the former proceedings under Art. 181 and 
not as a fresh application under Art. 182, and the period of limitation for 
this subsequent appiication would run from the date of removal of the 
injunction — Basani Lai v. Balal Bibt, 6 All. 23; Amulya v. Preo, 7 I C. 
886; Madhab Mani v Lambert, 37 Cal. 7^; Chulam Nashiruddin v. 
Hardeo, 34 All. 436 (441); Soirina v. Ganesh, 3 P L.J 103 (105), 44 
I C. 560; Bibi Ha/o v. Harsahat, 7 P L.T. 39, 89 1 C. 992, A.l.R. 1926 
Pat. 62; Kalyanbhat v. Ghanesham, 5 Bom. 29; Narayan v. Sono, 24 
Bom 345; Chintaman v. Bafsftasfri. 16 Bom 294, Issuree v Abdul, 4 
Cal. 415; Lul/al v. Sfiumbftudra. 8 Cal. 248, Hurronalh v. Chunni, 4 
Cal. 877; Chandra v Gopimohan. 14 Cal 385 (387), Ashrafuddin v. 
Bipm Behari, 30 Cal. 407 (411); Guruifco v. Amrtt, 33 Cal 689; Ruddar 
V. Dhanpal, 26 All. 156 (159), Lakhmt v Ballam, 17 All 425 (427), 
Rungiah Goundan v. Nanjappa. 26 Mad 780 Contra.— Ra/arafnam v. 
S/iivafayammaf, 11 Mad. 103 (105) It should be noted that many of 
these cases were decided under the Act of 1877, in which section 15 
applied only to suits and did not apply to an application for execution 
of a decree; under the present Act all the cases relating to injunction cited 
here would fall under Article 182, and the time during which the execu- 
tion was stayed by the injunction or prohibitory order would be excluded 
from computation under section 15, which now applies to applications for 
execution of decrees See 34 All 436, at p. 442 But applications for 
revival of a previous application for execution would be governed by 
Article 181, as before This subject has been very fully discussed in 
the Full Bench ease of Chattar Stngh v Kamol Singh, 49 All 276 
(P.6.) cited In Note 159 under sec 15 

Similarly, where the execution of a decree was ordered to be stayed 
pending an appeal from the decree and the execution proceedings struck 
off, a subsequent application for execution of the decree after dismissal 
of the appeal was regarded as one for the revival of such proceedings, and 
was held to be governed by this Article— Bufi Began v Nihal Chand, 5 
Al! 459 (4611, Raghutans v Shco Saran. 5 All 243 

Where an application to execute an ex parte decree was struck off 
the file on the application of the judgment-debtor to set aside the decree, 
and the decree-holder filed another application after the rejection of the* 
judgment-debtor’s application for rehearing of the suit, it uas held that 
the decree-holder's second application for execution was only a continua- 
tion of the previous proceedings that had been suspended— C/undra v 
Cofi Alofton, 14 Cal. 385 (387) 

Where the decreb-holder is obstructed by Molence or fraud, and a 
litigation is necessary to get nd of such obstruction, the execution is 
suspended owing to such litigation, and a second application made after 
the termination of such litigation would be a continuation of the first— 
Reriiek v Silmoni, 20 C W N 6.‘!6. 32 1 C. 931 (932). 

Where a property anached in execution is released on the claim of 
a third ^lrt^ against whom the dwee-holder has to institute a regubr 
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suit, an application for execution against that property made by the 
decree-holder after succeeding m the suit is to be regarded not as a fresh 
application, but as a revival of the previous proceedings and governed 
by Article 181, and the period of limitation runs from the date of the 
decree in the claim-suit and not from the date of the previous application— 
Paras Ram v. Gardner. 1 All. 355 (357) (F.B.) ; Baboo Pyaroo v. Syad 
Nazir, 23 W.R. 183; Rudra Narain v. Panchu Alai’fi, 23 Cal. 437 (440) 
This principle applies equally to the case of an attachment before judgment. 
Thus, where certain properties of the defendant in a money suit were 
attached before judgment, and after a decree was obtained in that suit, 
a claim petition was put in by a third party and allowed, and the decree- 
holder consequently filed a suit to establish his right to sell the properties 
in execution and obtained a decree in his favour, an application by the 
decree-holder for the sale of the properties attached before Judgment was 
governed by Article 181 and not by Article 182, and the period of limita- 
tion ran from the date of the decree in the latter suit, and not from the 
date of the decree under execution — Surayya v. Venkaiaratnam, 47 Mad. 
176 (179, 180), 45 M.LJ 822. 79 I.C. 779, A.I.R. 1924 Mad. 210. 

But where the objector’s claim to two-thirijs of the attached property 
having been allowed, the attachment of two thirds of the property was 
raised and the decree-holder filed a tegular suit against the objector, but 
he was unsuccessful in that suit, and then he made a second application 
for execution, praying for attachment of the one-third share which was 
not released from attachment, it was held that as the property sought to 
be attached and sold in the seconi] application was one which the decree- 
holder might have proceeded against, notwithstanding the order in the 
claim proceedings, held that the second application was not a continuation 
of the previous proceeding for execution— Ragfiunantfon v. Bhugoo, i7 
Cal 2C8 (271). 

U'hcre the decree-holder has failed to remove the obstacle (/ c- 
claim put in by the third party) to his executing the decree, the second 
application cannot be treated as a revival or legal continuance of me 
first— Sfiivjram v. Sarasvalibai, 20 Bom. 175 (178); Khairunnissa v. Coari 
S’unlar. 3 All. 484; Ganyal v Mehra. 30 P.R. 1882 

An application for execution bv the assignee of a decree was dismissed 
on the objection of the Judgment-debtor that the assignment was for the 
benefit tDf the judgment-debtor and that the assignee was therefore not 
entitled to execute the decree. The assignee thereupon brought a 
IQ establish her claim that the assignment was for her own benefit, and she 
obtained a decree declaring that she had obtained a valid assignment an 
establishing her right to execute the decree. She Then applied again to 
execute the decree. It was held that the second application was one 
to revive or continue the previous appllratton— Suppa Reddia v. /fiw 
/Inrrtjf. 28 Mad. 50 (53) (F.B). 

In June lfi'i2. an application was mndc for execution of a decree and 
*a» dismissed, the applicant being relepaicd to a suit to esl8btl*h 
rights. He did not sue, but In September 1892 he put In a fresh apphea 
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tion to execute, which was dismissed, as he had not chosen to bring the 
suit as directed. He then sued, and In March 1895 a decree was passed 
in his favour. He now put in a petition In October 1695 praying that his 
petition of September 1892 be revived or continued. It was held that as 
the last application of September 1892 had not been merely suspended but 
Rnally and properly dismissed, the present petition should be treated as 
a fresh application (and not as a commuation of the first) and therefore 
barred— Surj'flnarayana v Gurtinada, 21 Mad 257 (260) 

Within 3 years from the time fixed in a preliminary decree for sale on 
a mortgage, the decree-holder made an application for a final decree, but 
the application was returned for a correct statement of the amount due and 
for a proper description of the mortgaged property. No time was fixed 
for the amendment, and the deree-holder presented his amended application 
more than 3 years after the time fixed m the preliminary decree. Held 
that this applicat.on was a continuation of the previous application and 
was not barred— Ka/lu Alai v Kashi Nalh. 20 A L J 580, A.I.R. 1922 All 
446, 68 1 C. 175. 

An objection to attachment was made by the judgment*dcbtor and 
disallowed. He appealed, and while the appeal was pending, the decree- 
holder made another application for execution. The Court struck off the 
application on the ground that it was impossible to proceed with it in the 
absence of the record which was in the appeliate Court. The decree- 
holder filed a third application within three years after the return of the 
record from the appellate Coun, though more than three years after the 
previous application Held that this last application was a continuation of 
the previous application, and time ran when the appeal was disposed of 
and the records were returned The application was therefore m time — 
Rjgfiiifijns V. Sheo Saran, 5 All 243 (244) 

694A. Umitalion in respect of such application : — 
Where an application is made to continue proceedings in a pending execu- 
tion, the right to apply accrues from day to day and wiil not be barred 
until 3 years have elapsed after the proceedings ha\e ceased to be pending 
— Subba Charfjr v AliilAuvccron. 30 Mad 553 (557); Pullayya v. 
Puffana\}fl, 47 At L.J 608, 84 I C. 897, A.l R 1925 Mad 152, Chalavadi 
V Poloori AUmclammah. 31 Mad 71 (76) , Paffanaya v Paffaja, 50 At L j 
215, A 1 R 1926 Atad 453, 92 I C. 782, Kedar Nalh v. Harra CAani, 8 
Cal 420; Ikbal Naratn v Jugram. 28 OC 158, A 1 R 1925 Oudh 552, 

85 I C 450 

Where a sale held in execution of a decree was set aside, and the 
decree-holder was ordered to refund the purchase money, a second applica- 
tion for execution of the decree was governed by this Amcle and time ran 
not from the date on which the sale was set aside but from the date on 
which the decree-holder was ordered to refund the purchase-money to the 
purchaser, for till then he had no right to call upon the judgment-debtor 
10 pay his ludgmert-debt a second lime— Rerijneeii I’rntjtj r. Lakhoja / 
China. 30 Mad 209 (2121 In execution of a mongage-decree, the mon- '' 
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gaged properr)’ was so/d and the iudgment-debtcr purchased it benzmi. 
The decree-holders made an application in November 1891, to set aside 
the benami purchase and resell the property. The first Court found ihsf 
the purchase was not benamt and confinned the sale in April 1892, but 
this decision was reversed on appeal in 1893. The decree-holders there- 
upon made another application for execution and re-sale of the property 
in December 1894. It was heltj that this application might be regarded 
as a continuation of the application of November 1891 for re-sale of the 
property, and as the decree-holders were precluded by the first Court's 
finding ol I2th April 1692, from asking for sale until it was reiersed on 
appesi in 1893, the application was In time under this Article— 
v. Uhl. 23 Cal. 397 (402;. 

Where the sale held in execution of a decree was set aside at the 
instance of the judgment-debtor, and then the auction-purchiiser filed an 
appeal against the order setting aside the sale, and the appeal was 
dismissed and the order setting aside the sale was confirmed, the decree- 
holder’s second application for execution must be filed within three years 
Irom the date on uhieh the sale nus set aside, and net from the date of 
the dismissal of the appeal preferred by the auction purchaser, Th® 
prior execution proceeding had terminated on the date in which the 
sale aas set aside, and the right to revive the execution proceeding 
accrued on that date The general principles of suspension of limitation 
apply only to those cases where the plamuff or the decree*ho!d«f I® 
prevented from taking action in pursuance of His rights: but in this case 
the appeal by the autiton purchaser (who was a third pany) did not 
prevent the decree-holder from making a fresh application for execution 
afier the sale was set aside Conseguenily limitation was not suspended 
during the appeal~~Akshoy Kumar v. Abdul Kadcr, 57 Cal. 860% 
CWN 102 flOSt, Al.R 1930 Cal 329, I26 I.C. 2GS. The words 
"when the right to apply accrues” mean when the right to apply 
accrues— fbii 

If the Judgment-debtor prefers an objection to the attachment of the 
property, the period ol limitation in respect of the dccree-hoider's seco.'id 
application for execution runs as soon as the luigment-debtor’s cbicction 
Is d'smtssed, whether by the Court of first instance, or on appeal. If the 
fudgreni-debtor's obiection is allow’ed by the Court of first instance, but 
IS d'smisscd on appeal, the right of the decree-holder to apply for a secrnd 
time accrues from the date of the appellate decree rtcogniiifl* his fipht 
to execute the decree— Sufra Reddiar v ,4fuAji. 28 Mad. (.*0) (53) F 
!( the Julgment-dcbtor’a objection Is dismissed on appeal, limitation 
wruid run from the date of the appellate decree, and the fact that the 
iujgmeni-debior has prcfcrTcd a second appeal to the High Court *i'* 
not postpone the running of time — Rodder v. Dhanpat. 26 All. IW 
CftsJjiMdi Koiuh V. Poloori, 31 MaiJ 71 (73); Kortiek v. A'iJ««”»i. ^ 
C W N. 32 1 C. 931. If the Judgmenf-debtor’* objection is dismis^^J 
ty the Court of first Instance, time runs from the date of the decree o 
fhjf Court, and the pendency of an appeaf by the Judgment-debtor fren 
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such decree cannot give the decree-holder a right to defer execution until 
the disposal of such appeal, because the filing of an appeal by the objector 
could not operate as a bar to the decree-holder taking out fresh execution 
— Ibrahim v. Sheo Pratap, A.I.R 1926 Pat. 129, 89 I C. 886 

So also, if a third party prefers an objection to the attachment and 
the objection is allowed, in consequence of which the decree-holder has to 
institute a suit against him, the period of limitation runs as soon as the 
decree-holder gets a decree in his favour in that suit; and the subsequent 
application must be made within three years from that period. The fact 
that that person has preferred an appeal and that appeal has been dismissed 
will not entitle the decree-holder to count the period of limitation from 
the date of the appellate decree— D«ra/ v Karam, 19 All 71 (72) But 
in another Allahabad case, where the objector’s suit was dismissed by the 
Court of first instance, but decreed on appeal, and was finally dismissed by 
the High Court in second appeal, it was held that the final decision of 
the High Court m d«cree-holder’s favour had the effect of reviving the 
decree-holder’s previous application for attachment and sale—^ftco Prasad 
V. Indar. 30 All. 179 (181) But this was merely an obiter If, however, 
the order of the Court of first instance is irregular and opposed to rule, 
time runs from the date of the Appellate orter confirming the first Court’s 
erder — Narayan v. Sono, 24 Bom 345 (349). 

Where a decree-holder himself purchased the property of the judg- 
ment-debtor in execution of the decree, but he lost possession of the same 
as the result of a suit brought by a third party, his next application for 
satisfaction of the decree might be treated either as an application for 
execution (Art 182) or as a revival of the prior execution proceedings 
(Art 181), and m either case ihe right to apply arose vhen the third 
party’s suit was decreed by the Court of first instance or in any case 
when the decree-holder was actually dispossessed by virtue of that decree, 
but not on the date *hen an appeal preferred against that decree vias 
dismissed by the Appellate Court— 5flJig Ram v Lachhman. 50 All 211, 
107 I.C 42. A I R. 1928 All 46 (49) 

A final decree for sale vas passed on the 7th June 1913, and an 
application for execution uas made on 4th January 1916 While the execu- 
tion ttas pending a suit vias filed on the 13th November 1916 to obtain 
a declaration that the properi) ordered to be sold was not liable to be 
sold in execution of the decree On the same day the Coun granted an 
injunction restraining the decree-holder from proceeding uiih the execu- 
tion The suit »3S dismissed b> the trial Court, but was decreed in 
appeal, but on second appeal the su t was dismissed in toto by the High 
Court on 6th July 1920 Held that the obstacle to the execution of the 
decree was removed on the 6th Jnlj 1920, and an application for revival 
of the execution proceedings filed within 3 years of this date was within 
time— Cftaffjr Sinph v Kamal Stns\ 49 AH 276 (F B ). 100 1 C 692. 
A.l R 1927 All 16 But If has been held by some cases of the same 
High Court that where exectnon is saved bv an Inlunet'cn, Iimtation 
wili commence to run as soon as the order granting the injusciion is 
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Withdrawn, H the injunction comes to an end by the order of the Court ol 
first instance, limitation will run from the date of the order of that Court, 
and the fact that an appeal has been preferred by the other party front 
that order will not entitle the decree-holder to deduct the time of 
pendency of the appeal — Bahvcnl v. Badh Singh, 42 All. 564 (566), Madho 
Prasad V Draapadi. 43 All 383 (per Piggot J . ; ''Sf'alsh J. contra). H the 
injunction comes to an ertd by the order of the appcifate Court, the him 
for making a fresh application runs from that date, and the fact that there 
IS a second appeal to the High Court will not entitle the decree-holder to 
calculate the period from the date of the decree of the High Court con- 
firming the lower appellate Court's order — Badder v Dhanpa], 26 All. 
ISO (161) 

695. Olher applications .—A money-decree-holder and his 
judgment-debtor .^greed that the amount of the decree should be payable 
by instalments and that if default were made in payment of any oM 
instalment the whole decree should be evecuted. The Court sanctioned 
ihis agreement A default having been made by the Judgment-debtor, rfte 
^ecree-holicr applied lor recovery ol the whole amount of the decree. 
Held that the application of the decree-holder was one to cnforM the 
agreement rather than an application for evecution of the decree in ih® 
strict sense of the term, and therefore Article 181, and not Article I8-, 
applied Time ran from the date of the default — Karan v. Piari, 5 
Ail 506 

Where an instalment decree msi was passed in a mortgage suit, and it 
provided that a certain sum should be paid every year in Jelh. sftd ihsi 
if default were made for three years in succession In the payment of the 
Instalments the decree-holder would be at liberty to recover at onco the 
whole amount, i c.. to apply for an order absolute for sale of the property, 
held that none of the clauses (not even clause 7) in the third column ol 
Arficis 182 applied to the case, and that Article 181 was the proper Article 
applicable to an application for enforcement of the Instalment decree by 
an order absolute for sale, and the tight to apply for an order absolute 
for sale accrued on the occurrence of the third consecutive default— 
AarJ}Jn v Kun/ Srhan, 35 AH 178, 18 I.C. 73l. 

An application by a Judgment-debtor for restoration of Immoe^ble 
property selrcd by the decree-holder (n excess of what has been decree 
Is goiemed by this Ariicic and not by Arftcfc 165; becauso that A^'^^ 
docs not apply to an application by a /udgmcnf-drbfor — Abdul Kanin ' 
/slantinnissj, 34 All. 339 See this case and several other eases " 
Note 06-4 under Article IG5 Time runs when the properly claimed ^ 
the Judgment-debtor has teen wrongly delivered to the other , 
A;j/i V. Abdul Ka’irrun. A Luck 200, A.I.R. 1929 Oudh TO (70>, «'=' 

I C. 414 

M'herc a sale held in execution of a decree was set aside *t 
Initjnce of (he Judemenf-debtora, and possession was restored to 
applIcatJon made by them to recover eetrpensailon for the period ourn 
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vhich they were kept out of possession is governed by this Article, as it 
is an application under the C. P. Code (sec 144) or at least contemplated 
by the C. P. Code, and must be made within three years from the restora- 
tion to possession— Jagdip v. HoUomiy. 2 P.L J. 206 (208), 39 I.C. 653. 

Where pending an appeal to the Privy Council, some of the parties 
died, and their legal representatives were not brought on the record before 
the decree, an application to add the representatives as parties to the 
decree falls under this Article, and the right to apply accrued from the 
date of the decree — Kalyani v. Tiruvengadaswami, 47 Mad. 618, 47 
M L J. 154, A.l R 1924 Mad 695, 80 I C. 85 

An application by a creditor of an insolvent to prove his debt and to 
have his name inserted in the Schedule was governed by this Article as 
it was an application under sec 352 of the C P. Code of 1882, the right 
to apply accrued from the declaration of the Insolvency — Parsbadt Lai v 
Chum Ul. 6 All 142 (144). 

An application by a creditor under sec. 37 of the Prov. Insolvency 
Act (1907) for a declaration that a sale made by the insolvent within 3 
months prior to the application for adiudication is null and void as against 
the Official Receiver, is governed by this Article, and the starting point of 
limitation would be the date on which the debtor was adjudicated an 
Insolvent— Nifcka Mai v. Alcnvar Bank Ld . 151 P.R. 1919, 52 IC 188. 
But It IS doubtful whether Article 181 would apply, as it is not an appli- 
cation under the C. P Code. See Pulhi v. Bashesbar. 69 1 C. 403 
A.I.R. 1024 Lah. 331. 

Application to bring decree in conformity ivifft tadgment — Where a 
decree is not drawn up in accordance with the judgment, an application to 
the Court to make a decree in accordance with the judgment is not sub- 
ject to any rule of limitation— Monmeffw v Mattlal, 33 C W N. 614 (617). 

Application for extension of time to pay morlgage-debt : — A mortgagor 
obtained a redemption-decree In 1907, ordering the mortgagor to pay 
money and redeem within six months Nothing was paid under the decree. 
The mortgagor then assigned his interest to C who applied in 1915 to 
be allowed to pay the money and redeem It was held that the applica- 
tion vas to be treated as one to extend time for payment of the mortgage- 
debt. and not being provided for elsewhere, fell under this Anide. and 
was barred, as the right to apply accrued on the date of the decree or at 
the latest on the expiry of the penod of 6 months fixed for the payment 
of the mortgage-debt E>en assuming that ic was not merely an applica- 
tion for extension of time for payment of the mongage-debt but for 
recovery of possession of the property as in terms it purported to be. it 
was an application for execution of the redemption-decree, and as such 
was equally barred under Art 182— v Copal. 43 Bom 689 
(699. 700). 

for refand of noney:— An application by a rarc.haser for 
refund of purchase-money, where the sale has been set aside as void 
upon a suit brought by the judgmeat-debter, falls under this Article and 

L. 43 ■ ^ 
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time runs from the dale ol the final order (passed by the High Court in 
second appeal) setting aside the sale — Girdhari v. SUal Prasad, II Aii. 
372 ( 374). 

So, also, aa application by an auction-purchaser, who has /ailed to 
obtain possession of the property purchased owing to the judgment-debtor 
having no saleable interest in the property, for refund of the purchase 
money after setting aside the sale, is governed by Article 166 so far as 
the setting aside of sale is concerned, and by Article 181 in respect of 
refund of purchase-money — Makar AU v. Sarfaddta, SO Cal. IIS (see this 
case cited m Note 669 under Article 166). 

Where an ex parte decree, under which the decree-holder realised 
the decretal amount, was afterwards set aside, and alter retrial ol the 
suit another decree was passed by which the original decretal amount was 
reduced by a certain sum, an application by the judgment-debtor for 
refund of the excess amount (i e. the diffcrentJe between the sum realised 
by the decree-holder and the sum finally decreed) fell under this Article. 
The right to apply accrued upon the passing of the latter decree— Bit/iol 

V Jamna. 20 All 476 (478) 

The judgment-debtors against whom a decree had been evecuted, 
applied for refund of the money which they alleged had been recovered 
in execution by the decree-holder in excess of what was actually du** 
Upon this application an account was taken by order of Court. The 
judgmcnt-debior then applied to the Court for an order upon the Judgment- 
creditor to refund the excess It was held that this Article applied W the 
application, and time began to tun when the account was taken (and not 
■when the excess amount had been paid to the decree-holder )— Pit 

V Debt Dihal. 7 All. 371 (372). 

696. Application for asccrtammcnl of mesne 
fits ; — When a decree for possession of immoveable property awaroe» 
mesne profits which were left to be ascertained In execution under secs 
211, 212 of the C- P. Code 1882, an application for ascertainment c 
the mesne profits was not governed by any rule of limitation either under 
Article 181 or Article 182. Article 181 was inapplicable, because it was 
the duty of the Court to ascertain the mesne profits awarded by a decree, 
vlthout any application being made. Article 182 was not appHc^*^!®' 
because the proceedings for determining the amount of mesne profits 
not proceedings in etecuuon of a decree In regard to any fixed sum bat 
merely a continuation of the original suit and carried on in the same way 
as If a single suit were brought for mesne profits by itself— T um/j Cfian 

V ;?o) Radhakhhen, 19 Cal 1.43 (136. I3«) (F B ) : Dili v. A'J'-’'' 

Ifjon. 26 All. 023; Md Vnarjan v. Zlnet, 25 All. 385. But it waj 
pointed out by the Madras and Bombay High Courts that since sec. 

of the old C. r. Code expressly directed ihsi the mesne profits sboai 
be tficcrfjtncd in execalion, an application for the ascenainmenf of mesn 
profiis »-as consequently an application In execution and the limlMtlon 
applicable to such application was that applicable for execution appHeailms 
^Ramana Redd! v. Rata Reddl. 37 Mad. 186 (IP5, IPO. IP’’); 
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V. Balakrishna, 45 Bom. 819 (826, 828); Usnf Ati v. Papa Miya, 47 Bom. 
778 (781), 25 Bom L R. 810, 73 I.C 233, A.I.R. 1923 Bom. 366 
(following 45 Bom. 819). 

But the ascertainment of mesne proOts is now provided in O. 20, 
T 12 of the new C. P Code of 1908, and has been made a part of the 
suit, and in continuation thereof — Rudra Pratap v, Sardar Mahesh Prasad, 
47 All. 543 Such a proceeding is no longer a separate proceeding, and 
.an application for ascertainment of mesne proflts is no longer an applica- 
tion in execution ; consequently Article 182 is not applicable ; but it Is 
assumed that Article 181 would now apply to such application — Harakhpan 
V. Jagdeb. 4 Pat 57, 5 P.L.T. 626, A.I.R. 1624 Pat. 781 (782), 84 I.C. 
272 , and the right to apply accrues when the delivery of possession is 
given or three vears expire from the date cf the preliminary decree— /bid. 
In two other cases the Patna High Court has expressed the opinion 
(following 19 Cal 132 F B ) that an application for ascertainment of mesne 
prohts being an application in the suit itself is not governed by any provi- 
sion of the Limitation Act — Kamakkya Narayan v Akloo, 8 Pat 482, 10 
P L.T. 762, 117 I C 647, A I.R. 1929 Pat. 368; Bha/u Ram v. Fogat Ram. 

5 Pat 233, 7 P L T. 340, A I R. 1926 Pat 141 (143). 92 I.C. 629. Where 
a decree for mesne profits has been passed, and an application has been 
made for ascertainment of the mesne proOts, it Is not competent to the 
Court at any stage to dismiss the application, it being beyond Its power 
to dismiss a claim which has already been decreed, and it is always open 
to the decree-holder to ask the Court to ascertain the mesne profits, In 
as much as an application for mesne proflts is an application In the suit 
itself. The law of limitation has no application to It so long as the suit 
Is a pending suit— Bftjfu Ram v. Fogal Ram. supra. The same view has 
been recently taken by the Bombay High C^rt— Sftonfeer v. Oangaram 
53 Bom. 360, 30 Bom. L.R 503. 109 I.C. 734. A.I.R. 1923 Bom. 238 
(237). The Madras High Court is of opinion that such application is 
governed by Art. 181 and must be made within 3 years from the date of ’ 
the preliminary decree for possession — Timmaraja v Narasimha 54 
M.L J. 605. A.l R 1938 Mad. 522. 109 I.C. 528. 

697. Application in pending suits -An application in a 
pending suit desiring the Court to proceed to judgment is not governed 
by any rule of limitation. Thus, where In a suit for dissolution of 
partnership, a preliminary decree has been passed dissolving the partner- 
ship. appointing a commissioner to examine the report and accounts, and 
directing the defendant to collect outstandings and to account to the other 
partners for the same, an application to the Court to pass a final decree 
In pursuance of that direction is an application in a pending suit, and 
is not go\cmed by Article 181 or by any other Article Consequently !t 
Is not barred if brought more than 3 yrars after the date cf the preliminary 
decree— Rj-nancfban v. Alagapps. 53 Mad. 378. A 1 R. 1930 Mad. 523 
(533). 59 M L-J. 102. Where a decree for panitioa has been passed, an 
application for the appointment of a commissioner to work out the shares 
reeoerable under the decree is a step la the suit itself, and net subject 
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t to any rule of limitation — Srinivasa v. Ramasami, 2 L.W. 693, 1915- 
M.W.N. 725, 30 I.C 380 See also Kedar Nath v. Harra Chand, 8 Cal. 
420. 

Application for restitution : — See Note 718 under Article 

182. 

Application by Governmer.! '' 
exemption from the provisions of the ‘ 
tions _ Therefore an application by th ■ ■ 

the Code of Civil Procedure (I8S2) to recover the amount of Court-lees 
from a party ordered hy the decree to pay the same is subject to the pro- 
visions of this Article — Appaya v. Collector of Vhagapaiam, 4 Mad. 155 
(156) 

Application by minor : — Section 6 refers only to an applica- 
tion for the execution of a decree, and does not apply to an application 
under this Article. ' Consequently a minor in making an application for 
a final decree for sale on a mortgage (which is now governed by this 
Article) cannot get the privilege of section 6 — Nizamuddin v. Bohra BHim 
Sen. 40 All. 203 (205) Vtnayakrao v. Baiinath. 15 N.L.R. 36, 48 I.C. 934. 
162. — For the execu- Three 1. The date of the 

tion of a decree or years; or decree or order I or 
order of any Civil where a ^ ' 

Court not provided certified 

for by Article 183 copy 2 . (where there has 

or by section 48 of of the been appeal) the 

the Code of Civil decree date of the 

Procedure, 1908. or order decree or order 
has been of the Appolj^te 

regis- Court or the wilh- 

tered, drawal of the 

six years. appeal; or 

3. (where there has 
been a revie'v or 
judgment) the dale 
of the decision 
passed on the re- 

' view; or 

4. (where the decr^ 
has been amend- 
ed) the date ot 
amendment ; or 

I 5. (where the opp**' 

cation next her^ 
inafter mentioned 
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182. — For the execu- Three 
lion of a decree or years; or 
order of any Civil where a 
Court not provided certified 
for by Article 1 83 copy 
or by section 48 of of the 
the Code of Civil decree 
procedure, 1908. or order 
has been 
regis- 
tered, 
six years. 

6 . 


has been made) 
the date of the 
final order passed 
on an appIifaUon 
made in accord- 
ance with law to 
the proper Court 
for execution, or 
to take some step- 
in-aid of execution 
of the decree or 
order ; or 
(rn respect of any 
amount recovered 
by execution of 
the decree or 
order, which the 
decree-holder has 
been directed to 
refund by a decree 
passed in a suit 
for such re/und) 
the date of such 
last mentioned 
decree, or in the 
case of an appeal 
therefrom, the date 
of the final decree 
of the appellate 
Court or of the 
withdrawal of the 
appeal; 

(where the appli- 
cation is to enforce 
any payment 
>s’hich the decree 
or order directs to 
be made at a cer- 
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Explanation /. — Where the decree or order has b^n 
passed severally in favour of more persons than one dis- 
tinguishing portions of the subject-matter a5 payable or 
deliverable to each, the application mentioned in clause 5 
of this Article shall take effect in favour only of such or 
the said persons or their representatives as it may be made 
by. But where the decree or order has been passed 
jointly in favour of more persons than one, such applica- 
tion, if made by any one or more of them, or by his or 
their representatives, shall take effect in favour of them 
all. 

Where the decree or order has been passed seyeraJIV 
against more persons than one, distinguishing portions or 
the subject-matter as payable or deliverable by each, the 
application shall take effect against only such of the said 
persons or their representatives as it may be made against. 
But where the decree or order has b^n passed jointly 
against more persons than one, the application if made 
against any one or more of them, or against his or their 
representatives, shall take effect against them all. ' 

Explanation II . — “Proper Court” means the Court 
whose duty it is to execute the decree or order. 

This Aflicle corresponds to Art. 17$ o! Act XV of 1S77. J 

did not exist in the old Act. Clauses 5, 6 and 7 correspond to clau 
4, 5 and 6 respectively of Article 179 of the old Act. 

Change .—Clauses 5 and 6 have been amended by the 
Limitation (second Amendment) Act 1027 {/X of 1927). For amen 
of clause 5, see Note 709 below. Clause 6 is entirely new ; see Note 
698. The law of limitation applicable to proceedings 
is not the law under which the suit was instituted, hut the law in for 
the date of the application for execution. Therefore, where the sui 
been instituted under the Act of 1871, but the application for j., 

the decree was made when the Act of 1877 came into operation, the Ff 
cation uould be governed by 'the latter Act — Gunipadapa v. 

7 Bom. 459; Happu v. Seminath, 18 Atad. 482; Becharam DuUi v. 

Wahei, J1 Cal. 55 (dissenting from Beharl Lai v. Cobardhan. v 
446); Jogmohun MahtO v. Luchmessar Singh, 10 Cal. 748. 

699- Applicitfons under ihJs Article : Appheetion 
TCstituUon'. -See Note 718 below, • 

Execution by a cO-sharer : — ^An application for execution ol a 
for a sum not exceeding Rs. 500 obtained by a co-sharcr g. 

share of the rent Is governed by this Article and not by An 
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Schedule III of the Bencal Tenancy Act. The latter provision Is not 
ipplicable to the case, because the Bengal Tenancy Act (sec. 188) does 
not contemplate a suit by one co-sharcf only but only contemplates a suit 
broucht by all the [oint landlords acting lORCther or by their authorised 
agent— AWjr A'afh v. Ardha Chandra. 29 Cal. 54 (58). 

Exccation of order o/ contribnfion : — After the winding-up of a com- 
pany, and the passing of an order of contribution, an application for en- 
forcement of the order of contribution against a contributory is governed 
by this Article, in as much as the order of contribution must be enforced 
In the same manner as a decree of Coan— People's Indusirial Bank v. 
Mahesh Charan. 1 Luck. 153. 93 I.C. 631. A.I.R. 1926 Oudh, 289. 

700. Appllcallon by minor : — This Article provides several 
points of time from which the period of three jears shall begin to run, 
a*nd for the purposes of this Act the period which begins from each point 
is a separate period, and If the person entitled is under a disability at 
the time when any one of such period commences, the operation of this 
Act Is suspended during the continuance of the disability by the operation 
of sec. 6 Therefore, a step taken in aid of execution by a minor 
during his minority more than three years alter a previous step-ln-aid 
of execution taken by him, is not barred— Lo/if Afohun v, Janoky, 20 
Cal. 714 (716). 

Application by Government Government is bound to 
make an application for execution within the same time as any private 
person — Collector v. Sreehury, 22 W.R. 512; see also Appoya v. Collector. 
4 Mad. 155. 

701. Clause (1 ) Under clause I, time runs from the date of the 
decree ; it therefore applies only to those cases where the decree is execut- 
able from the very date on which it Is passed. If the decree is not so 
executable and the other clauses of this Article arc also inappropriate to 
the case, then this Article cannot apply and Article 181 will govern the 
application. See Note 693 in Article 181 under heading “Applications for 
execution.” As observed by the Privy Council, this clause contemplates 
only a decree or order made In such form as to render It capable of being 
enloiced in execution; il a further application is necessary to make the 
decree executable then Article 181 applies to such further application — 
Rameshwar,' Mahara/a of Barbhanga v Homeshrvar, 6 P.LJ. 132 (139> 
(P.C.), A 1 R. 1921 P.C. 31. 59 I.C. 636. 

When in a redemption-decree no time is fixed for payment, the decree 
can be executed from the date on which it is passed, and an application 
to execute the decree (f.e., to redeem the mortgage) is governed by the 
rule of limitation under clause 1 of this Article — Krishna Chandra v. 
Jakeral, 10 C.L.J. 115, 1 I.C. 71 ; Matoji v. Sagaft. 13 Bom 567; Narairt 
Das V. Vdhan. 68 P.R. 1913, 44 P.L.R. 1913. 18 I.C. 48 

Even though the redemption-decree fixes a time for payment, the 
decree Is executable by the deeree4iolder (mortgagor) from the date of 
the passing of the decree, because it is open to the mortgagor to pay tte 
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decretal amount on the very date of the decree. An application to execute 
the decree is governed by this Article — Etyati Pooparambil v. Matalakoi 
Krishna, 28 Mad. 211; Alarufi v Krishna. 23 Bom. 692. 

In 1908, a decree was made ex parte against three brothers, D, U and 
G. In 1912, G applied for an order to set aside the ex parte decree. In 
1913 the Court granted the application so far as G was concerned. Oa 
the rehearing of the case against G, no notice was given to D and U, and 
in September 1913, the suit was dismissed against G and decree ex parte 
against D and U. The decree-holder applied in July 1916 for execution 
of the decree of September 1913 against D and U. Held that the decree 
of September 1913 against D and U was neither an amendment nor a 
review of the original decree of 1908, and hence clauses (3) or (4) did 
not apply; that the decree of September 1913 was a mere surplusage and 
a nullity ; that the decree of 1908 had remained untouched throughout 
and had from that date remained enforceable throughout; that the present 
application must be deemed to be one for the execution of the decree of 
1908, and therefore barred under this clause— t/mesft Chandra v. Akrur, 
46 Cal. 23 (29. 30), SO I.C. 15. 

An application for execution of an ex parte decree, against which no 
appeal Is preferred, is governed by clause 1, and the time taken by the 
defendant in prosecuting his application for setting aside the ex parte 
decree cannot be deducted— /aber Khan v. Rahim Khan, 18 N.L.R. IW, 
A.I R 1922 Nag. 197, 68 I C. 728. 

A pre-emption decree is incapable of execution until the decree-holder 
pays the pre-emptive price in Court, and consequently clause 1 is inapph* 
cable I and no other clause of Article 182 being under the circumstances 
applicable, Article 181 would apply to an application for the execution of 
such decree— Cfiftedi v. Lalu. 24 All. 300; Chandika v. Kalu, 22 O.C. 
82, 52 I.C. 157. Mr. Rustomji is of opinion that such decree is capable 
of immediate execution, as it is open to the decree-holder to pay the price 
on the day the decree is passed, and therefore an application for execution 
comes within clause 1 of Art. 182 : Rustomii’s Limitation, 3rd Edn , 
p 723. Where there was a direction In a pre-emption decree that the 
purchase money should be deposited in Court within 31 days from the date 
of Its being final, the decree did not become final until the time for the 
appeal allowed by law had expired, or, if appealed from, had been decided 
by the ultimate appellate Court — Sheikh Ewaz v. Mokuna ‘Bibi, 1 All- 
132; Ramsahai v. Gaya, 7 All 107. 

702. Date of the decree The date of the decree is the date 
on which the judgment is pronounced (O. 20, rule 7 of the C. P. Code) 
and not the date on which the decree fs actually prepared and signotl by 
the Court — Afzal v. Umda, I C.W.N. 93, Rakhal v. Jogendra. 10 C.I-i- 
467, 3 1 C 391 ; Suraideo v. Alusahroo, 20 C W.N. 950, I P.L.J. 359, ^ 
I.C. 504; Hiralal v. Jamana Prasad, 5 P.L.J. 490, 1 P.L.T. 394, 51 1-^ 
631 ; Colam v Golian, 25 Cal. 109; Narsingrao v. Bando, 42 Bom- 3^ 
(317); and the fact that the Court-fee required to be paid in order to 
validate the decree (which was passed In a suit for accounts) was not paw 
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till $ninc months ht«r mould not sive a diiTerent starting point; nor 
mould the paj-ment of Court-fee constitute a step-in-aid of execution within 
the meanint* of clause 5— Bha/an v. Girtsh. 17 C.V.N. 959. 19 l.C. 410. 

Time runs from the date of the final decree Thus, a decree for sale 
on a mortRaRC mas passed apainst several defendants jointly on the 25lh 
AuRust 1900, and made absolute on the 21st December 1901. As apainst 
one of the defendants the decree m-as ex parte, and it m-as set aside as 
apalnst her on the lllh March 1902 Subsequently a decree was passed 
on the merits apainst her also on November 16. 1904 and it m-as made 
absolute on No\ ember 27, 1905 Held that the latter decree supplemented 
and completed the decree pfcviou«Iy passed, and limitation for execution 
ran from the date of the latter decree (Nov 27. 1905). that being the “date 
of the decree" under this clause— Ash/jq Hassain v Coun Sahat, 33 All 
2W (PC) 

703, Clause (2) — Appeal : — A decree-holder is entitled to wait 
until the decision of the lom-er appellate Court before applying for execu- 
tion of the decree of ths t.f first instance, and the period of limita- 
tion runs from the date of the decree of the lower Appellate Court — 
Krishna Lei v Safjobala. SI Cal 342. 81 !C 569, A.l R 1924 Cal. 686 
If there is a second appeal to the High Court, time runs from the date 
of the judgment of the High Court— Nogendra v. Ambica, 33 C.^.N 
958 (959). Time is to be calculated from the date of the appellate decree, 
whether that decree affirms or modifies or sets aside the original decree 
—Md Mehdt v Mohini Kanfa, 34 Cal. 874 , Knstnema v Alangammal, 
26 Mad 91 (95) . Sahu Nendlat v. Sohu Dharam. 48 Ail 377, A.l R. i92fl 
All 440, 94 1 C 961. 

The words “where there has been an appeal" mean ‘where a memo- 
randum of appeal has been presented to the proper Court’ and not ‘where 
the memorandum has been presented and admitted ' Therefore, if a 
memorandum of appeal was rejected for non-payment of additional court- 
fees declared to be leviable thereon, limitation would still run from the 
date of the Appellate Court’s order of rejection — Rup Singh v. Makhraj 
Singh. 7 All. 887, Basanta Kumar v. Manjori. 74 l.C. 679, A.I.R. 1924 
Cal 349 

It IS sufficient that an appeal has been presented and heard, to bring 
the case under this clause, although the appellate Court may have de- 
cided that no appeal would Vie—Wazir Mohan v. Lalit Singh. 9 Cal. 100. 
(But the Allahabad High Court holds contra in Saftu Nandlat v. Sahu 
Dharam, 48 All 377). So also, a decree of the Appellate Court dismissing 
the appeal as barred by limitation will give a fresh starting point of 
limitation— Akshoy v. Chander Mohan. 16 Cal. 250. Similarly, an order 
■of the Appellate Court dismissing the appeal for non-payment of printing 
costs or by reason of the appellant not pressing the appeal is an appellate 
■order within the meaning of this clause — Ragho Prasad v. Jadanandan 
■6 P.L.J 27, A I R. 1921 Pat 6, 2 P.L.T. 28. 59 l.C, 896; Pazlur Rahman 
V. Shah Mahammad, 30 All. 385. 
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date of such return, as the starting pcnnt. Such an order returning an 
appeal is neither a final order oI an Appellate Court nor a withdrawal 
of the appeal — Mahomed Abdal Kadir v. Samipandia, 43 Mad. 835 (837), 
39 M.L.J. 431, 60 I.C. 267. The order of the Appellate Court contem- 
plated in this clause is an order which dispcees of the appeal on the merits 
in some form, and not simply one which Intimates to the party that the 
appeal should be filed elsewhere — Ibid (p, 841). But see 7 All. 887, 16 
Cal. 250, 6 P.L.J. 27 and other cases cited above where the dismissal 
of appeal on the ground of non-payment of Court fee or for default of 
prosecution was held, to be an appellate order, although the order did not 
dispose of the appeal on the merifs. 

Appeal from amended decree: — See 33 C.W.N. 938 in Note 706 
below. 

Appeal to Privy Council . — ^Thc'-word “appeal” includes an appeal to 
the Privy Council and the term “Appellate Court” includes the judicial 
Committee of the Privy Council sitting for the purpose of hearing appeals 
from orders passed by British Courts in India— Gopof v. Joyram, 7 Cal. 
620; Narsingh v. Narayan, 2 All 763; Ktshen v. Collector of Allahabad, 
4 All. 137. See also Somar Singh v. Premdei, 3 Pat. 327, A.I R- I®25 
Pat. 40, S P L.T. 21, 79 I C. 794. In such a case the only order capable 
of execution is the order of the Privy Council, and the period of limitation 
Is 12 years under Aft 183 See Note 722 under Art 183. 

But an order of the Privy Council dismissing an appeal for want of 
prosecution is not a judicial determination of the matter in suit; therefore 
it is neither to be treated as a decree or order of the Appellate Court, nor 
does it amount to an affirmance of the decision appealed from; end 
such a case the only decree capable of execution is the decree appealed 
against, i.e , the decree of the High Court— Abdui AIa;ii v. Jawahir, 36 
All. 350 (353) P.C. (reversing Abdul Majid v fawahtr. 33 All. 154}; 
Baiuk Nath v. Afunni Dei. 36 All 284 (288) (P.C ) ; Sachindra Nath v. 
Maharai Bahadur Singh. 49 Cat 203 (213) P.C. 

703A. Appeal as to part of the decree : — Though ^ 
appeal is preferred in respect of only a part of the decree, limitation will 
be saved as regards the entire decree — Imam v. Dasaundhi. 1 All- 508. 
The Intention of the Legislature is to treat the decree as a whole, although 
only a part of the decree may be the subject of an appeal — Vydianatha 
V. Subramanm, 36 Mad. 104 (106). Thus, where the plaintiff preferred 
an appeal against a pan of the decree which was adverse to him (e S- 
regards a part of the claim which was disallowed) and then being defeated 
in the appeal, made an application to execute the unappealed portion 
of the decree, time begin to run from the date of the appellate decree-— 
Knsfo Churn v. Radha Churn, 19 Cal. 750 (754) ; Abdul v. AfaWin, 
22 Bom. 500, Krishnama v. Manffimmal. 26 Mad. 91 (93) F B. (dissenting 
from Alu/fia v. Chellappa. 12 Mad. 479) As observed by the Calcutta 
High Court, the Court executing the decree need not go into questions 
so complicated as those which must sometimes arise In determining 
whether in such a case the whole decree was or might have become or 
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became Imi'enlled In the Court of Appeal. The Court should follow the 
plain meaning of the uords of Article 182. »«., that the period of limitation 
runs from the date of the decree or order of the Appellate Court, whenever 
there has been an appeal— Kmhto Churn v Radha Churn, (supra); 
Krisfnamj v. Mart/^mmal, 26 Mad. 01 (93) The word ‘appeal’ in this 
Article does not mean only an appeal against the whole decree and by 
tthich the whole decree Is imperilled. It means any appeal by any 
party. The words of this Article must be construed In their natural 
sense as permitting an extension of time whenever an appeal Is preferred — 
Abdul Rahman v. hfcidin, 22 Bom 500 (505. 503) In any case in which 
there has been an appeal from a decree, limitation shall begin to run 
from the date of the decree on appeal, irrespective of whether the decree 
SI as appealed from in whole or in part When a portion of the decree 
is appealed from, and a ponlon is not appealed from, the appellate Court, 
in adjudicating on the appeal affirms the portion of the decree (o which 
no exception has been taken, and though the appeilate decree does not 
In terms afRrm that portion, It must be construed as so doing; and 
limitation runs from the date of the decree on appeal — Krishnama v. 
Mangammal. 26 Mad 91 (92, 93). When a person obtains a decree for 
only a portion of the amount or the properties claimed by him and prefers 
an Inlructuous appeal as regards the disallo«ed portion, limitation for 
execution as regards the portion allowed will run from the date of the 
appellate decree. Here there is but one decree, for it cannot be argued 
that In this case there was one decree so far as the plaintiff's claim was 
allowed, and another and separate decree so far as the plaiciifl’s claim 
failed— Harfranf v Sira; Mohan, 23 Cal 876 (883) , Abdul Aim v 
.4b<ful ffaklm. S3 Cal 901. 31 C W.N 262. A 1 R 1927 Cal 89, 97 I C 
838 , Sakhalehand v Welchand, 18 Bom 203 (205) When a decree is 
appealed against, even though the appellant appeals against only a portion 
of the decree, the whole decree of the first Court is superseded by or 
becomes merged m the decree of the Appellate Court, and there is no 
part of the first Court's decree that remains to be executed No part 
of the decree of the first Court can be held to be in separate existence 
after an appeal in the suit has been decided Hence time for execution 
of the part of the decree not appealed against runs from the date of 
the Appellate Court’s decree— AMul Alim v Abdul Hakim, 53 Cal 901, 
31 C W N 262 (264), AIR 1927 Cal 89, 97 I C 838 The words 
“where there is an appeal” mean that once there was an appeal, time 
ran from the date of the decision In the appeal, and there is no suggestion 
that it would be material as to whether all or only some of the parties 
appealed or whether the whole or only a part of the decree was challenged. 
Though the decree may decide a number of matters in controversy, there 
Is only one decree and not a number of decrees The Appellate Court 
deals with the decree as a whole, and after appeal, the only decree that 
can be executed is the decree of the Appellate Court whether it reverses, 
modifies or confirms the decree of the lower Court— /bid. Where certain 
plaintiffs obtained a decree for pre-emption in respect of four villages 
and the defendants appealed but the Lower Appellate Court dismissed 
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llic opr^al, and the defendants acaln appealed to the High Court, but 
in this appeal they questioned the decision of the Lower Appellate Court 
in respect of two of the villages in suit, and In the second appeal the 
plnlniiiCs suit was dismissed as to one of the villages with regard to 
which the appeal was preferred and the defendants' appeal was dismissed 
as to the other village; it was held that in Tespect of all the three villages 
ns to which the final decree stood In favour of the plaintins, limitation 
began to run from the date of the decree in second appeal, and not as to 
two of them from the date of the Lower Appellate Court's decree— 
Dadlannli^a v. Sfiamsudc/tn, 17 All. 103 (105). [It should be noted that 
in all these cases the parties In the original suit and the parties In the 
appeal were the same,] 

Appeal against some of the defendants : — The plaintiff brought a suit 
against A and n. The suit against A was decreed, but it was dismissed 
as against B. The plaintiff appealed against the dismissal but did not 
implead A ns a party respondent In the appeal. His appeal was dis- 
missed. Held that the period of limitation for the execution of the decree 
against A ran from the date of appellate order of dismissal— 5a//s Chandra 
v Glrlslt Chandra. 47 Cal. AI3. CO I.C. 015. But In Raghunath v. 
Abdul Hye. 14 Cal. 20, It was held that In such n case lime ran from the 
dale of the original decree In Muthu v. ChcUoppa. 12 Mad. 479, It I* 
laid down that even though A Is made a party respondent In the appeal, 
the time for applying for execution against A would run from the date 
of the original decree, because A was not a necessary party to the appeal, 
and the original decree as against A was not Imperilled by the appeal 
preferred by the plaintiff against B. 


Appeal against decree for pariltlon Where a final decree for pattl* 
tlon directed one set of defendants to pay the costs of another set of 
defendants, but the decree was appealed against by the plaintiffs, and 
the different sets of the defendants were all made parties to the appeal, 
and the appeal was dismissed, the period of limitation for the recovery 
of the costs awarded to the one set of defendants against the other ran 
from the date of dismissal of the appeal; because when the appeal against 
the final decree was filed by the plaintiffs In the partlton suit, the entire 
partition v.as under review, and if It so happened that any relief had been 
phen to the plaintiffs in that appeal, the necessary consequence would 
have been that the whole partition decree would have had to be altered— 
Kashi Prasad v. Mathura Prasad 4R All 0. 23 A.L.J. R78. 89 I.C. 2S0. 
A.l.B 19:(5 AH. 145 


703B. Appeal by some of the defendanta : — If the decree 
passed npilnsi the defendants w.ss a foM one, and on appeal w-as preferred 
by some of the defendants, the appeal would fmpcrll the whole decree, and 
the lime for execution agilnst the non-appcalmg defendants would run 
from the date of the appellate decree, end not from that of the original 
tIecrec-OornI v. Gosatn, 25 Cal 601 (F.B); Mulllck Ahmed v. 
Sayed. 0 Cal. 101; Lake Nath v. Gafu. 20 C.W.N. 178. 31 I C. 

Pnnfhn Tirtnli v Af</ir<4 Thnlitr 9 PhI 
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"77 1 C. 357; Shharam v. Salharam, 33 Bom 39; Basani Lai v. Nai- 
munncssa Dibi. 6 AH. 14 (IS). CL Gaurt v. Ashfak. 29 All. 623 (626). 
(But «e Abdal Khadir v. Afiammad, 33 Mad. 410, 423 (obiter), where 
XThite C. J. obser\es that It uould be inequitable that a judRment debtor 
should be deprived of the bcncRt o! the prescribed limitation by reason 
-of acts of his joint judgment-debtor over whom he has presumably no 
control, and (or whose action he is not responsible) 

Vfhere a decree Is passed seivrolly (not Jointly) against several defen- 
dants individually (though in form there is but one decree contained in 
one \piece of paper) and an appeal is preferred only by some of the 
defendants on a pround not common to all the defendants, the lime for 
execution against the non-appealing defendants will run from the date 
of the original decree, and not from that of the appellate decree, and 
this clause will not apply . because, in such a case the rights of the non- 
appealing defendants would not be affected by the appeal, nor would 
their liabilities be extended or varied— Alasfiiafannissa v Ram, 13 All 
1 (F.B); IVije v Ra/naratn, 10 BLR 258, Raghanalh v Abdul Hye, 
14 Cal 26 (32); Sangrcm Ssngh v Buiharat Singh. 4 All. 36 (37). 
Where the decree is (or separate sums found to be due from separate 
defendants, and only one defendant appeals, execution as against the non- 
appealing defendants can only be of the original decree, because in such 
a case, the whole decree is not m peril and the plaitwiff might execute 
his decree against the non-appealing defendants without waiting for the 
decision of the appeal — Abdul v Afoidin, 22 Bom. 5(X) (507); Raghunath 
V. Abdul Hye, 14 Cal 26 (32. 33). Sangram Singh v Bujharai, 4 All 
36 (37) Where a decree was passed against two persons and one of 
them appealed, but the circumstances of the case were such that the 
whole decree was imperilled by the appeal, held that the time for an 
application for execution against the non-appealing defendant would run 
from the date of the appellate decree and not from the date of the original 
decree — Nundun Lai v Rai Joy Khhen 16 Cal 598 (602) ; Nur-ul~Hasan 
V. Md Hasan, 8 All 573 (575) , Viraraghava v Pannamma, 23 Mad 
60 (67) 

Therefore, in dealing with the question of limitation for an application 
for execution of a decree, where there has been an appeal, the Court 
should see whether the original decree was a joint decree or an incorpora- 
tion of several decrees, and whether the appeal against it imperilled the 
whole decree or not— Chrjs(wn<i Sens Law v Benarasi Prasad, 19 C CC' N 
287 1289), 22 I C 685. Paneha Bama v Anand Tkakur, 2 Pat 712 (714) 

A I R 1924 Pat 160, 77 1 C 357. 

In some cases, however, the Judges are unwilling to draw a distinction 
between a joint and a several decree, and they refuse to enter into such 
subtle points as to whether the decree is imperilled or not by the appeal 
of one defendant only Thus, In a Madras case It has been remarked that 
e^•en though all the judgment-debtors do not appeal, no question arises 
as to whether the decree as against the remaining judgment-debtors is 
imperilled by the appeal or not. The words of clause 2 of this Article 
•are clear and should be followed by the Court, viz. that whenever an 
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apeal is pre/erred, the period of limitation runs from the date of the final 
decree of the Appellate Court; whether all the Judgment- debtors or some 
only of them have appealed, makes flo difference. There is only one 
decree that can be executed, and that is the final decree of the Appellate 
Court — Viraraghava v. Ponnammal, 23 Mad. 60 (67) (dissenting from 
Muthu V, Chalappa, 12 Mad 479j. In a more recent case the same Htgh 
Court observes that the question of (imitation ought not to be made to 
depend upon the dilflcult and doubtful point whether an appeal by one 
of the defendants as against a part of the decree of the first Court imperils 
the decree passed against the other defendants or the other portion of 
the decree. Such subtle distinction not warranted by the language of 
the Legislature should not be introduced by the Courts — An Chctly v. 
Theertkamalai, 3 IW 521. 34 I.C. 791 In the Full Bench case of 
Mashialunissa v. Rani, 13 All. 1, the minority of the Judges (Mahmud 
and firoadhurst J J.) have expressed the view that the words "decree” 
in clause 2 of Article 182 should not be qualified by any such epithet as 
"joint" or "several," that the words of Article 182 are so clear and 
distinct that they scarcely admit of any such distinction being drawn, 
and that the Article contains nothing as to whether the appeal shall have 
been made by all the parties or by one, or how far the appellate Court*® 
order may or may not affect the rights of parties who have net appealed 
The same opinion has been expressed by Maclean C.J. in the Calcutta 
Pull Bench case of Gopal Chander v Gosam, 25 CaJ 594 (599, ^02), 
and has been approved of in the recent Calcutta case, Abdul Alim v. 
Abdul Hakim. S3 Cal SOI, 31 C.W N, 262 (263. 268). This view was 
also taken in an earlier Allahabad case, Nurul Hasan v, Muhammad 
Hasan, 8 All 573 (575, 576) A recent case of the Patna High Court 
also seems to support this view — Singh v. Premdei, 3 Pat 327 
(336), 79 I.C 794, A.I.R 1925 Pat 40; and the Punjab Chief Court was 
also of the same opinion m Anwar Alt v. Inayat Ah. 32 P.R. 1907 1^ 

Shtvram v. Sakkaram. 33 Bom. 39 (43). the Bombay High Court has 
held that the plain words of clause 2 of Article 182 should not be dis^ 
regarded ; and therefore if there is an appeal by some of the delendants, 
the period of limitation for execution against all the defendants Including 
those who have not appealed, runs from the date of the appellate decree. 
This case has been followed in another recent case where the period of 
limitation for execution against the sureties of the defendants have been 
held to run from the date of the Appellate decree, even though the sureties 
were not parties in the appeal— CAo/appa v. Ramchanira, 44 Bom. 34 
(40, 42). 21 Bom. L R 861, S3 I C 187. 

704. Withdrawal of appeal ; — The words “or the with- 
drawal of the appeal" did not exfst in the Act of 1877, and were for me 
first time Introduced Into the Act of 1908 to remove the conflict o 
decisions which existed under the Act of 1877 as to whether the wiin- 
drawal of an appeal did or did not give a fresh starting point for limitation. 
In the case of Ramanuja v. lakshml. 30 Mad. I (F.B.) it was held that the 
withdrawal of the appeal gave a /resh period; whereas the contrary opinion 
was expressed In the case of Patolji v. Cana, 15 Bom. 370; Chudasam 
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V. AIoAanf Isn-argsr, 16 Bom. 243, Abdul v. Moidtn, 22 Bom. 500 (506), 
Bha^-an v. Mohan Lai, 54 P.ft. 1608, «nd A'anara v. Govind, I Al.LJ. 
745 These 5 cases are now superseded 

U’here an appeal is filed against the decree but withdrawn, an appli* 
cation to execute the decree made within three jears of the date allowing 
withdrawal of the appeal Is not time-barred — Ram Chandra v. Na:ar AH, 
24 A.L J 544, 94 I.C. 390, A I R. 1926 J. 153 

705. Clause 3 — Review of judgment Owing to the 
absence of any provision in the oJd Act as regards amendment of decree. 
It was held in some cases that the term ‘•review of iudgment” In this 
clause included amendment of decree — Kalt Prasanna v Lai Mohan, 25 
Cal. 258 , VcnJLatfl Jogayya v. Venkata Simhadri, 24 Mad 25 (26) Under 
the present Article a separate provision has been made in clause 4 for 
amendment of decree See Note 706 below. 

In order to save limitation there must have been actually a review; 
a mere application lor review or a refusal of the application for review 
cannot give a fresh starting point—Kurapam v. SadasiiM, 10 Mad. 66; 
Maalan v. Phclwan, 81 P L R. 1909, 4 I.C 629 An order dismissing 
an application for the reheanng or review of a suit which has been 
dismissed for default Is not a review of fudgmem— f?a/ Bnirof v. Nauratan, 
3 P.L.J. 119, 44 IC. 575 

As in the case of appeal, so in the case of review or amendment of 
decree, it may be said that if only a part of the decree is sought to be 
reviewed or amended, limitation is saved as regards the whole decree The 
Intention of the Legislature is to treat the decree as a whole, although 
only a part may be the subiect of ao appeal or an application for review 
Of amendment. Limitation runs with respect to the execution of the whole 
decree, only when the proceedings in appeal, review of amendment come 
to an end — Vydianatha v Subrnmania, 36 A^ad. 104 (106). 

706, Clause 4 — AniendmenI of decree : — ^This clause has 
been introduced for the first time Into the Act of 1908, to set at rest the 
conflict of opinion which existed as to the question whether, when a 
decree was amended, limitation ran from the date of the decree or from 
the date of the amendment In some cases an amendment of the decree 
was regarded as a review of judgment and therefore time ran under 
clause 3 from the date of amendment— Ka/i Prasanna v Lai Mohan, 25 
Cal. 258, Kishen Sahi y Collector, 4 All. 137 (141); Venkata Jogayya v 
Venkata Simhadri, 24 Mad 25; Pisftvanatfcan v Ramanathan, 24 Mad 
646 This view was however doubted in another Calcutta case, Rakhal 
V. Jogendra, 10 C.L.J 467, 3 I.C 391. Another Allahabad case went so 
far as to say that as there was no clause of this Article applicable to 
amendment of decree, Article 181 applied and time ran from the date of 
the amendment — Muhammad Saleman v. Muhammad Yar, 17 All. 39 
This divergence of opinion is now set at rest by the specific provision 
contained in the present clause. 

If a decree has been amended, time runs under this clause from the 
. L. 49 
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date of the amendment— .Narcrfii/n v. Sukhra}, 3 Luck. 719, A.l.R. 1928 
Oudh 442 (448), 116 I.C. 49. The ‘date of amendment’ means the date 
of the judgment ordering the amendment (on the analogous principle that 
a decree bears the date on «hich judgment is delivered) and not the date 
on which the decree is actually amended — Nirit v. Kolananda. 36 I.C. 533 
(Patna); Venkataswami v. Venkatasabba, 49 Mad. 807, 50 M.LJ 554, 
95 1 C. 196, A.I R. 1926 Mad. 747. 

Where a decree was incapable of execution at the time when it was 
passed (in as much as it did not at all specify the relief granted or did not 
contain the names of the judgment-debtor and decree-holders), time ran 


from the date of amendment, even though the amendment was made more 
than 3 years after the decree was passed — Mohamaya v. Abdul Hamid, 
18 C W.N. 266 (268), 21 I.C. 615; Sanalan v. Dinabandhu. 34 C.L.J. 397, 
A.l.R 1921 Cal. 89, 64 I.C. 622. In other words, a barred decree is 
revived by amendment, and time for execution runs from the date of 
amendment, provided that the decree was incapable of execution before 
the amendment. If, however, the decree was capable of execution before 
the amendment, and contained a mere orthographical or clerical error 
(e.g. where a person’s name was wrongly written as Jwala Prosad instead 
of Joti Prasad, which may be easily mixed up in Urdu writing, or whet* 
the decree was passed against a dead person, through a clerical error, 
but the decree-holder knew who the legal representatives of the deceased 
were), an application for execution made more than three years after the 
date of decree is barred, and the decree-holder cannot take advantage of 
,such slight errors and claim an enlarged period of limitation because of the 
amendment— Mahjrant v. Debt Das. 27 A L J. 427, 115 I.C. 118, A.l.R- 
1929 All. 253 (254), Anandram v NHyananda. 32 I.C 744 (Cal) 5 
Rabladdin v Ram Kanat. 59 I C 186 (Cal ). Where an amendment W 
an ex parte rent decree consisted merely in a correction of the rate of rent, 
the amount of rent decreed remaining the same, such amendment coui 
not revive a barred decree and provide a fresh starting point, for th* 
amendment was made merely in an ancillary part of the decree. Here 
could not be said that the decree was Incapable of execution before t e 
amendment — Ra/a Kalanand v Rajkumar, 2 P L.J. 286 (287), 39 I.C. 62 


In a recent case the Calcutta High Court has laid down that If ® 
decree has been amended, the period of limitation should run, according 
to the plain language of this clause, from the date of the amendmeh 
irrespective of the question whether the amendment was properly mad 
or whether the decree was capable of execution at the time when It Ra 
passed, or whether the Court was wrong in making the order of amen 
mem. It is not for the executing Court to enquire Into these 
because that Court does not sit as a Court of appeal over the Court wn 
has passed the decree or made the amendment. What the 
Court has to see Is whether the decree has been amended and whet 
the application for execution has been prescribed within three yeats 
the date of the amendment. To introduce other considerations as 
the correctness or propriety ol the amendment would be to 
functions of a Court of appeal — Darga Prasad v. Kedar Nath, A.l.R* 
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Cal. 650 f6Sl). Fotto’eing thii hiHng the Patna High Court has obien-ed 
(alter rcTiewIng all the cssds on this point) that If the application for 
amendment had been made within three )ears from the date of the decree, 
and the application for execution has been made within three years from 
the date of the amendment, the execation is not barred, although the 
amendment was made by the Court more than three years after the date 
of the decree. The execution Court is not entitled to introduce other 
considerations into the case, such as the validity of the amendment or 
whether the decree sias capable of execution before amendment— B/iogivafi 
V. Narsingh. 11 P L.T 181, A 1 R. 1930 Pat 286 (288). 125 l.C. 785. 

Appeal against amended decree — ^Wherc a decree was amended, on 
the application of the decree-holder, and then the judgment-debtor appealed 
against the amended decree to the District Judge and finally to the High 
Court, which dismissed the appeal, held that lime ran from the date of the 
judgment of the High Court, and not from the date of the amendment, 
because there was an appeal against the decree as amended An appeal 
from an amended decree stands on the same footing as an appeal from 
any other decree, and gives a fresh starting point for limitation — Nagendra 
V. Ambictt, 33 C.W N. 958 (960), 50 C L J 12. A.l R. 1929 Cal. 676. 

707. Clause 5 s — AppUcalion The defence by the decree- 
holder of an appeal preferred by the judgmem-debtor in an execution 
proceeding is not an application to take a step-in-aid of execution — Baij 
N<tth V. Han Charon. 48 I C 187 (Pat.). This clause requires that the 
decree-holder should make a direct and independent application for execu- 
tion of his decree on his own account; a resistance by him to the 
execution of another man's decree cannot be a step-in-aid of execution of 
his own decree — Shtb Lai v Dadha Ktshen, 7 All 693. 

There must be an application by the decree-holder to take some step- 
In-aid of execution In the absence of any evidence to the effect that 
such an application was made, a mere order by the Court that the decree- 
holder should take the necessary steps will not bring the next application 
for execution within time — Kara Past v Ramnalh, 8 P L.T. 670, A.I.R. 
1927 Pat 323, 103 I C 37 But where an order made in aid of execution 
Is of such a nature that the Court could not have made it without an 
application by the decree-holder, it may be presumed that due application 
(possibly an oral one) had been made for It— rrimbocfe v Kashinaih, 22 
Bom 722; Alulchand v Jamanbt, 27 Bom L R. 671, A.l R 1925 Bom. 
443, 89 1 C. 228; Adimuthu v. Adtappa. 12 Bur LT 113, 52 l.C. 656. 
Thus, where there was^n order of the Court to the effect that the service 
of notice to the judgment-debtor was proved and that a warrant be issued 
for his arrest, field that the order showed conclusively that the Court must 
have acted on some application (possibly oral) made by the decree-holder 
— ;tIofiaii Lai v. Kashmuddin. 47 C.LJ 362, AIR. 1928 Cal. 302, 108 
1 C. 588 ; Somasornfaram V Afa Sfin-e, 7 Rang 132, A.I.R 1929 Rang 152 
(153), 117 I C. 578. 

In the absence of any application, the mere appearance of the decree- 
holder In a proceeding under O 21, r. 90, C. P. Code, cannot amount 
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to a sfep-in-aid of execution and save limitation in respect of a .subsequent 
application — Baldeo v. Lachmati, 6 Pat. 280, A.I.R. 1927 Pat. 113, 99 I.C. 
869. 

It is necessary that the prior application must have been made by the 
decree-holder; where an application was made by the judgnient-debtor 
for postponement of the sale, and the decree-holder consented to the 
postponement, held that there was no application by the decree-holder 
and the consent of the decree-holder to the postponement could not be 
treated as an “application** made by him so as to save the bar of limitation 
— Sreenivosachariar v ponusamy, 28 Mad, 40. 

The clause contemplates an appUcalton to take a step, and not I’suil. 
A suit by a decree-holder for a declaration that the property released from 
attachment on the claim of a third party is liable to be attached, and an 
appeal to the High Court from the decision of the Lower Court, are not 
sieps-in-aid of execution — Raghunandan v. Bhugoo, 17 Cal. 26S. But in 
Laxmiram v Bhalashankar, 39 Bom 20, 26 LC. 262, Jt was held that 
an appeal by the decree-holder against an order adjudging the judgment- 
debtor an insolvent was a step-m-aid of execution. See also Sheo Ron^ 

V ;?flm Bharosey. 26 O.C. 71, A I.R. 1923 Oudh 9, 69 I.C. 660, where 
the word ‘application’ was held to be a comprehensive term so as to 
Include a suit 

The prosecution of an appeal from an order made la the course of a 
proceeding In execution of a decree cannot be looked upon as an apph' 
cation m accordance with law for execution or to take some sfep-In*aid 
of execution—Acnd Kishore v. Sipaht Singh, 26 All. 608; Krfsfo Coomar 

V Mahiibaf Khan, 5 Cal 595, Covinddas v. Gonapatdos, 47 Bom. 783, 
25 Bom L.R. 5I8, A I R. 1933 Bom. 431. 73 I C. 1030. 

708. Oral application .-—The application mentioned in this 
clause need not be in writing; an oral application will satisfy its require- 
ments—Trtmback v Kashwath. 22 Bom 722; bfulchand v, Jamanbi. p 
Bom. L.R 671, A I R 1925 Bom. 443, 89 I C. 226; Manitlal v. Kasia. 
20 Bom. 179; Mohan Lai v. Kcsimuddin, 47 C L.J. 362. A I.R. 1928 
Cal. 302, 108 I.C. 588, Abdul Kadir v. Krlshnamalanmal, 38 Mad 695, 
Amar Singh v. Tika, 3 AH 139; Suraimal v. Sarfoog. 2 P.L.J. 5, 33 I C- 
540; Culzari Lai v. Ram Bhofan. 22 O.C. 76; Narayan v. Balkrishni. 
A.I.R. 1023 Nag 11, 67 1C. 889; Krishna Atyor v. VeeM, A.I.R 1922 
Mad 30, 70 I C. 80, 15 LW. 14; Somdsundaram v. Aftf Shwc, 7 Rang. 
132, 117 I C. 578, A I.R 1929 Rang 152; Adimulhu v. Adtappa. ^ 
Bur.L.T. 1 13, 52 I C 656, Ram Lai v, Udit Narain, 2 Lock. 419, liy 
I.C. 308, A.I.R. 1927 Oudh 134. Contra— Maiifamani v. Seihusnamh 
41 Mad. 251 (per Ayling }. at pp. 253, 254. dissenting from 38 Mad. 695). 

Thus an oral application to the Court to enter partial satisfaction of 
the decree is a step-ln-aid of execution— ,4<finiii/Au v. Aduppa. supra; 
an oral application made to the Court to proceed with the sale is one in 
aid of execution and saves limitation— Ctf/«r/ Lai v. Ram Dhafan. -- 
O C. 76; an oral application asking the Court to Issue a warrant of 



Art. 182.) 


THE INDIAN UAHTATION ACT 


773 


anachment and sale of certain property In order that the decretal amount 
might be satisfied from the sale proceeds Is a step-ln-aid— ffam Lai v. 
Udtl Narain (supra) ; an oral application for an adioumment of the hearing 
of a previous execution application, in order to enable the decree-holder 
to produce an encumbrance certificate in respect of the attached property 
is a step-in-aid of execution which would save limitation — Abdui Kadir 
V. Krishnamolammal, 38 Mad. 695. 

The Madras High Court has further liid down that where the C. P. 
Code requires a written application for execution, a mere oral appiication 
would not be a step-in-aid of execution; and where a written application 
Is filed as required by the Code, an oral application is a mere superfluity, 
and such superfluous oral application cannot save limitation. In order that 
the oral application may be efiecthe as a step-in-aid of execution, the 
application must be one which it is necessary to make In order to get the 
mam relief sought for in the execution petition. It must be of such a 
nature that If the application were not made, further proceedings in execu- 
tion could not be taken either by reason of the specific prayer not being 
contained in the execution application, or by reason of the Code or the 
Rules of practice regarding further acts to be done before the main relief 
prayed for m the execution application could be granted or enforced— per 
Kumaraswaml Sastry J. In Mas(laman$ v Scihusn'amt, 41 Mad 251 (255), 
41 l.C 701, 33 M.LJ. 219 

709. ''Date of final order passed on an application*’ 
—These words have been substituted by the Indian Limitation second 
Amendment Act (IX of 1927), m place of the words “date of applying ” 
Previously, It was the date of making the previous application for execu- 
tion Of to take some step-in-aid of execution, which gave a fresh starting 
point of limitation, and not the date on which it was heard and an order 
passed thereon— 5aralfcuman v. fagal Chandra, 1 C.W.N*. 260; Thakur 
Jiam V. Katwaru. 22 All. 353; Rai Behary v. Kahhar, 10 C L.J. 479, 
3 I C. 336; Trimback v Kashinath, 22 Bom 722; Troilokya v. Jyoti 
Prokas. 30 Cal. 761 (770), Afocftai v Meseraddtn, 13 CLJ. 26, 0 l.C. 
213; Annapurna v. Dhirendra, 24 CW.N. 55, l.C. 1; Bkagwanta v. 
Zamir Ahmed. 3 Pat 596, A I.R 1924 Pat 576, 78 l.C. 766; nor the 
last day or any other day on which the application was pending — Faj^ir v. 
Culam, 1 All 580 (F.B ). As a result of the Amendment, the period will 
run Irom the date of the order passed on the application This amendment 
has been made in pursuance of a recommendation of the Civil Justice 
Committee to extend the period of limitation under this clause. {Gazetle 
of India, 1927, Pan V, p 13; Civil Justice Committee Report, p. 403). 

The Amendment Act came into operation from 1st January 1928, and 
all application made after that date would be governed by this Act 
because the law of limitation applicable to a suit or proceeding is the 
law in force at the date of the institution of the suit or proceeding, unless 
there is a distinct provision to the contrary If the petitioner’s application 
for execution had not been barred before the new law came Into force 
the application made after the Amendment Act would be governed by the 
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new law — Kanai Lai v. Puma Chandra, 34 C.V.N. 733 (734). Tiius, 
where an application lor execution was at first made on 24th April 1925 
and dismissed on fith August 1925, and (he next application was made on 
8th August 1928, held that (he new Act applied, and the application was 
not barred, as it was made within 3 years from the data of the final order 
passed on the previous application (8th August 1925). The Amendment 
Act will not disturb vested rights The Act came in force from Ist January 
1928 and on that date the decree-holder was still within time under the 
old Act. The application made on 8th August 1928 was governed by the 
Amendment Act, and as no right had vested by 1st January 1928, there 
wa? nothing (o impede the operation of the Amending Act— Sapanf v. 
Damodar, A 1 R 1930 Pat. 207; Kanai Lai v. Purna Chandra, supra. 
It was further contended in the Patna case that the words "date of final 
order” referred only to the words "for execution” and not to the words 
“to lake some step-in-aid of execution”, for the stage of taking a step-in- 
aid must necessarily precede the “final order” in the execution case; and 
it was suggested that the period limited by the amendment is three years 
from the final order m cases in which no steps-in-aid are taken, and in 
cases where steps are taken, three years from the last step-in-aid of 
execution This contention was overruled, as it was too theotetical 
did Violence to the plain language of the clause as amended, under which 
time runs from the date of the final order passed on, so application for 
execution or on an application to take some step-in-aid of execution— 
Sapani v. Damodar, supra. 

710, “Proper Court” — An application although it is a step- 
in-aid of execution will not save Ifraitation unless it is presented to the 
proper Coutt-'Penugonda v. Korasika, 31 M.L.J. 90, 35 I.C. 237. 

In Explanation ll, "proper Court” has been defined as a Court whose 
duty it is to execute (he decree or order. 

When a decree is transferred from one Court to another, the "proper 
Court” within the meaning of this clause is the Court to which the decree 
is transferred, until if has made its return to the Court which made the 
decree; and any application made to (he Court which passed the decree 
would be insufflcienr to save limitation— Afanora/h v. Ambika, 13 C.W.N. 
533 (540), 9 C L J 443, I I C 57; Abda Begam v. blirzaffar, 20 All. 129.* 
Maharaja of Bobbili v NaraSaraiu, 39 Mad. 640 P.C. (affirming 37 Mad. 
230; Jnanendra v. Joghdra, 2 Pat 247, 74 I C. 608. A.f.R. 1923 Fat- 
354 ; Syed Alohd. Shakir v. Jugat Kishore, 28 O C. 169, A.I.R. 1925 Oudft 
492, 85 I.C. 455. An appifealfon for execution made to « Court to which 
the decree has not been transferred Is not an application made to the 
proper Court— Jugal Xiahon. v Butto Krishta. 55 Cal. 608, 32 C.W.N. 
192 (193), 104 I.C. 668, A.I.R. 1927 Cal. 952. When s decree i* 
transferred from Court A to B. then until the Court B has refumed the 
decree to Court A, any applicatioo for a further transfer of lh« decree 
to anv other Court C must be made to the Court B t if made to Court A. 
it will be Insufficient to save limitation — Rangaswaml v. Sheshappa. 4i 
Bom. 56 iW). 24 Bom.L.R. T9% A.I R. 1922 Bom. 359.' 68 I.C. 506 But 
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the Nagpur Court holds contra In' v. Laxman. 23 N.L.R. 126, 
A.l.R. 1928 Nag. 29. 

U’herc a decree passed by the sub-Coiirt ol Tanlore was transferred 
to the district Court for execution, but the decree-holder not having made 
any application for execution within six montha. the District Court returned; 
the decree to the sub-Court (under the Civil Rules of Practice), and thei^^ 
the decree-holder applied to the District Court for execution, when h? 
was informed that the decree had been returned to the original Court, 
held that this application was not made to the proper Court— Alfr Mahomed 
NooruUa v. Hasarath. SI M.L.J 554, A.l.R. 1926 Mad 1209, 08 l.C 455. 

If a decree is transferred from one Court to another, an application 
for substitution of names of the legal representatives of the deceased 
decree-holder rosy be made to the latter Court, because that Court has 
iurisdiction to substitute the names— Afohan Singh v Jagat Stngh, 50 All. 
621, 109 I C. 412, A.l.R 1928 All 299 (300), 26 A L J. 417 Where a 
decree has been transmuted from one Court to another, the notice 
required to be issued under O 21, r 22 must be issued by the Court 
to which the decree has been transferred; consequently an application for 
the issue of such notice if made to the Court which pa$sed the decree, 
is not an application in accordance with law. as it is not made to the 
proper Court — Haon Lai v. Baidyanalh. 26 CW.N 292, A.l.R. 1922 
Cal. 3, 63 l.C. 116 

Where the area ol the property, over which the Court which passed 
the decree had local jurisdiction at the time of passing it, by reason of 
an alteration of the local jurisdiction of the Court, removed to the juris- 
diction of another Court at the time of presenting the application for 
execution, the proper Court for applying for execution within the meaning 
of this clause is the Court which passed ihe decree— Seem Nandan v 
Aluffiusn’cmi, 42 Mad. 821 (F.B), fagannath v Ichharam, 27 Bom L.R. 
649, A I.R 1925 Bom 414, 89 l.C 87 TTie reason of this decision is 
that "otherwise a decree-holder when he decides to apply for execution, 
possibly at the last moment, will be bound to stop and enquire whether 
the limits of the territorial jurisdiction of the Court which passed the 
decree have been altered, and it so, .whether the immoveable property 
which IS the subject of the suit or the place where the cause of action 
arose is within the limits of the transferred area, on pain of losing his 
right to execute under this Article if he omits to make these enquiries 
or comes to a wrong conclusion in making them This is so unreason- 
able and Involves such hardships to the decree-holder m a country like 
India with a stringent law of limitation that we should hesitate to impute 
such an intention to the Legislature’*— per Wallis C J in 42 Mad 821 
(F.B) A contrary view was taken in two earlier cases of the Madras 
High Court- Penugonia v. Korastka, 31 M L J 90, 35 1 C. 237 and 
Seshadri v. Ananthayee. 1917 M V N 788, 42 I C. 671. These two Cases 
are now practically overruled by the Full Bench case cited above 

An application for execution made to the Court which passed the 
decree can be said to have beeri made to the proper Court, even though 
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the presiding officer of the Court at the time of the application may not 
have pecuniary jurisdiction to try the suit in which the decree was passed 
— /sfiivari Prasad v. Farkat Hossem, 2 P.L.J 113, 39 I.C. 63. 

An appeal to the High Court against an order made in an execution- 
proceeding is not an application to the proper Court for execution, for 
the High Court is not a Court whose duty it is to execute decrees passed 
by the lower Courts — Govinddas v. Ganpatdas, 47 Bom. 783 (784), A l-R- 
1923 Bom 431, 25 Bom. L.R. 518, 73 I.C. 1030. 

A Conciliator appointed under the Deccan Agriculturists’ Relief Act 
is not a Court, and an application for execution made to him does not 
save limitation — Manohar v. Gebtapa. 6 Bom. '31. 

An application made to a Criminal Court to restrain the parties from 
acting contrary to the terms of a decree is not a step-in-aid of execution 
— Sadappaehari v. Krishnomachari, 12 Mad. 356 (364). 

Transfer of decree from British Court to Native State Court and vice 
versa . — Where a decree of a British Indian Court Is sought to be 
executed in a Court in a Native State {e g. Travancore) which is not 
established or continued under the authority of the Governor-General, the 
application made by the decree-holder to the Court in the Native State 
for execution does not give a fresh starting point in computing the period 
for a subsequent execution of the decree in the British Court, because 
an application to a Foreign Court is not an application “In accordance 
with law to the proper Court ’’ The ‘proper Court’ contemplated by this 
clause Is a Court In British India, and not a Court in a Native State. 
The expression ‘in accordance with law’ means m accordance with the 
law of British India, and cannot be extended to an application made to 
a Foreign Court to execute a decree of a British Court under powers 
conferred upon it by the legislative authority of that Foreign State. More- 
over, if the decree-holder applies to the British Court for a certified copy 
of the decree and other necessary papers to be transmitted to the Court 
In Native State, it is not a step-in-aid of execution, because the execution 
sought in this case is execution in a Foreign Court and not execution m 
a British Indian Court Consequently such an application cannot give a 
fresh starting point in respect of a subsequent execution of the decree in 
British Court— Pierce Leslie v. Perumat, 40 Mad. 1069 (1079, lOSO) 
(F.B ) (per Wallis C. J ). This view was also taken in an earlier case 
of the Punjab Chief Court, Nan-ab Saadat Ali Khan v. Nanab Md. Ab 
Khan. 107 P.R. 1881. 

The latter part of the ruling in this Full Bench case (40 Mad 10C9) 
has been strongly disapproved of m a converse case recently coming uP 
before a Division Bench of the same High Court. In this case a decree 
had been passed in 1911 by a District Court in Mysore State, and aftff 
various fruitless attempts at execution, the decree-holder applied to iW 
Mysore Court in 1916 to transmit the decree to the High Court at Madras 
for execution. The Mysore Court ordered the decree to be transmiiteu 
to the Madras Court In 1919 *rhereupon the decree-holder applied in the 
Madras Court for execution of the decree, and the question arose wheihet 
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the application made by the decree-holder In 1016 to the Mysore Court for 
transmission of the decree to the Madras Court was an application in 
accordance «!(h law so as to be treated as a step-in*aid of execution. 
Held that “an application in accordance with law” means an application 
in accordance with the law of the place sphere the application is made, 
i.e., the law of Mj-sore, in the present case; and as according to the law 
of M>sore an application to transmit a decree from a Mysore Court to a 
British Court is a step-in-aid, the application of 1016 must be deemed 
to be a step-in-aid of execution according io the Limitation Act of British 
India — Sreemvasa v. NaraiOn, 45 Mad. 1014, 69 I C 932, AIR. 1923 
Mad- 72. In this case Schwabe C. J , disapproving of the Madras Full 
Bench case (40 Mad. 1069) cited above, remarked “The difficulty 
arises owing to the fact that a converse case of the transmission of 
papers from this Court to a Native State for the purposes of obtaining 
the assistance of the Court of that Native State in executing a decree of 
a Court in this Presidency came up before a Full Bench of this Court in 
Pierce Leslie v. Perumal, 40 Mad 1069, and it was there held that such 
a step was not step-m-aid of execution We, therefore, have the 
anomalous position that in interpreting slatutes in identical terms, the 
Chief Court in Mysore has held that an application to transmit the papers 
In a Mysore case to this Court is a step-in-aid of execution, while this 
Court has held that the application to transmit the papers m a Madras 
case to Travancore 1$ not a step-ln-aid of execution . .1 do not 

agree with that decision It has been strongly disapproved of by a 
Divisional Bench in Janardan v Narayen, 42 Bom. 420. The point has 
been argued before us, and the inclination of my mind is to agree with 
the Bombay decision and not with that of the Full Bench of Madras, and 
If the same point arises again, I should wish to have it reconsidered by 
a Full Bench" (pp 1019, 1021) See also Prabhulingappa v Guranatk, 
45 Bom 453 (458), A. I R 1921 Bom. 256. 22 Bom. L.R 1389, 59 l.C. 
747, where it has been held that if a decree passed by a Court in a 
Native State is transferred to a Court in British India, all proceedings 
taken in the Court which passed the decree must be regarded as having 
been taken in a “proper court” within the meaning of this clause to 
save limitation ” 

The above Madras Full Bench case (40 Mad 1069) has been dissented 
from in Janarden v Narayan, 42 Bom 420 (428, 429) where Beaman J. 
expressed the view that the rather cunously-wonjed phrase “step-in-aid 
ol execution” was comprehensive enough to include an application made 
to the British Indian Court to transfer its decree to a Court in a Native 
State for execution. 

A lorfion, where there is an agreement between the British Govern- 
ment and the Government in a Native Sute, that thev shail execute each 
other's decrees, an application by the decree-holder to transfer the decree 
of the British fndian Court to the Court of the Native State for execu- 
tion, and vice versa. Is an application In accordance with law to take a 
step-in-aid of execution— /anardan v Naroyan. 42 Bom 420 (431), 20 
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Bom. L.R. 421, 46 I.C. 56; Fatehchand v. Jilmal. 53 Bom. 844, 31 Bons- 
L.R. 1105, A.l.R. 1929 Bora. 418. 

711 . *'In accordance with law”* — ^The expression “in accor- 
dance with law*’ does not mean an application prescribed or required by 
law. An application would be in accordance with law, e\en though it 
is not required by law, provided it does not contravene any evprea 
provision of law or conflict with any principle of law. Thus, although 
the C. P. Code nowhere lajs down that an application to bring the legsl 
representatives of a deceased iudgmeot-debtor is a necessary preliminary- 
step to the making of an applicauon for execution of the decree against 
the deceased’s representatives, still such an application is one in accor- 
dance With law, because there is nothing in the C. P. Code which 
prohibits a Court from entertaining such application. Merely because 
the decree-holder, instead of asking the Court to execute the decree 
against the legal representatives after service of notice under O. 21. 

22, asks the Court to first complete the array of parties and there^ter 
makes an application for execution, he cannot be said to have acted in a 
manner which does not accord with law — Rjjnchandra v. Uka, 24 N I-R- 
36, 103 I.C. 279, A.l.R 1927 Nag 308 (309). So also the C. P. Code 
does not require that the transferee of a decree-holder should an 
application for substitution of his rume in place of the origiDsl decree- 
holder, but only requires that the transferee should make an application 
for execution after giving notice lo the transferor and the judgment- 
debtor. Still if the transferee makes an application for recognition e* 
transferee, and the judgment-debtor makes no objection thereto, 
application must be taken as one made in accordance with law— 

V. Ramier, 31 Mad. 234 (235). 

Vhere the prior application for execution which was barred by time 
was admitted by the executing Court and execution was ordered to 
thereon, the order though erroneously made was nevertheless valid, imRss 
reversed on appeal, and the application was in accordance with law 
a step-m-aid of execution. The judgmem-debtor cannot object to a subs®' 
queni application lor execution on the ground that the previous appl^' 
cation was barred by time, the matter being res judicaia — Desaiapp'^ 
Dundappa, 44 Bom 227, 22 Bom. L.R. 76. 55 I.C. 329; Calappa v. 
Eravj. 46 Bom. 269 (271), A I.R 1922 Bom. 118, 63 I.C. 844; Mangal 
Pershad v. Grijakant, 8 Cal. 51 (59) (P.C.); Jago Mahton v. Khirodhar, 
2 Pat. 759, A.l.R. 1924 Pat. 122, 74 I.C. 130; Lakshmanan v. Kattayy^^- 
24 Mad 669; Prabhaiingjppj v. CaruTiath. 45 Bom. 453 (459). 
although the matter Is res judicata between the parties, It is open to a 
third party to dispute the correemess of the prior adjudication allowing 
a tlrre-barred application. So. a judgment-debtor who was not a pa'p' 
to a previous application for execution of a decree or to any order ma'* 
upon It, IS not precluded from showing that the said application 
barred by Imutaticn and that therefore it was not in accordance with U* 
—Harendralal v. Sftan Lai. Z2 Cal. 210 (213). 

Where a decree gives ceruta relief, and the application for executit'f 
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seeks some or «I1 of them, and the Court after going into the merits of 
the application and considering all the circumstances of the case, comes 
to the conclusion that the particular relief or reliefs shall not be granted, 
held that such an application would still be an application in accordance 
uith lav provided it meets in substance the requirements of the C. P. 
Code or any law relating to execution — Bando v Narsinha, 37 Bom 42, 
17 I.C. 210 (212); 5ubrjmanian v. Ramastvami, 49 M.L.J. 753, AIR. 
1926 Mad. 179, 91 I.C. 11. Where an application asks partly for relief 
granted by the decree and partly for relief totally outside the decree, the 
application may be void as to the latter, but all the same it is good in law 
as to the former, and therefore In “accordance with law ” — Bando v. 
Narsinha, (supra) 

An application (or execution would be m accordance with law, if it 
is in accordance with the rules of procedure prescribed therefor, and it 
does not cease to be such an application even though on an adfudication 
on the merits of the case the court rejects the relief for which it prays 
— Gobardhan v. Jang Bahadur, i Luck 569, 3 O.W.N. 749, 98 I C. 33, 
A.I R. 1926 Oudh 616 

Where a decree directs that the decree>hoIder shall be entitled to a 
certain relief in a certain event or on a certain condition, and the decree- 
holder applies for that relief before the happening of that event or before 
fulfilling that condition, it does not follow that he has applied for a relief 
which is outside the decree and that therefore the application is not one 
in accordance with law — Bando v Narsinha, (supra) ; Nathubhai v. 
Praniivan, 34 Bom 189, 5 I.C 601. Thus, where a decree ordering 
partition directs that the plaintiff shall not be entitled to execute {t.e 
recover his share) until he has paid the amount of Court fee leviable on 
his claim, an application for execution unaccompanied with the Court 
fee is still an application In accordance with lav — Nathubhai v Praniivan, 
34 Bom 189, 5 I.C. 601. 

If a person executes a decree with the permission of the Court ’ 

a permission which the Court is expressly authorised to give — it cannot 
be said that he is not doing so in accordance with lav. Thus, where a 
decree is transferred (really or nominally), and the ostensible transferee 
executes the decree with the permission of the Court (given after due 
notice to the judgment-debtor and decree-holder), the proceedings taken 
and the application on which they are based are in accordance with lav 
as between him and the judgmenl-dcbtor, although he is a benamidar, 
and the decree is kept alive — Bafkishen v. Bedmaii, 20 Cal. 388 (394, 395)' 

An application tor execution by some only of the decree-holder’s 
legal representatives, though not purporting to be on behalf of the other 
representatives, is sufficient to save limitation — Vasndevpatia v. 
Narayanapanigrahi, 1916 MWN 112, 31 I.C 853 

An application for execution by the legal representative of a deceased 
decree-holder without bringing his name on the record is an application 
in accordance with law— /Haginsamt v. VenkatiebeUapathy, 3i Mad 77 
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Where an application for execution of a decree is made by a person 
who, at the time of making it, was on the face of the decree the only 
person entitled to execute it, the application does not cease to be an 
aplieafiofl in accordance with law merely because it is afterwards decided 
that that person had no title to execute the decree — }Jari Krishrtamuiihi 
V. Suryanarainamuriki, 43 Ma(|. 424. 

A decree having been obtained against a minor represented in suit 
by his mother as guardian, the decree-holder erroneously took out execu- 
tion against the mother personally and not as the guardian of her son 
The application was granted and a property belonging to the minor was 
attached. It was held under the circumstances that the application was 
one in accordance with law notwithstanding the technical defect therein 
— Hari V Narayan, 12 Bom. 427. 

An application for execution of a decree against a minor represented 
by his mother, without any application lo the Court for an order appoint- 
ing the mother as guardian ad item. Is an application in accordance with 
law — Keshawasarindra v. Afufufcrcni, 4 P.L.J. 35, 48 I.C. 415. 

Where a decree granted simple interest, and an application for execu- 
tion was made in which the Interest calculated was compound Interest, 
held that the mere mistake in calculating mofe interest than what was 
due did not prevent the application from being one In accordance with 
law. Although the relief claimed bad been exaggerated by the 
amount of interest, it would be competent to the Court to treat the extra 
interest as a surplusage and to strike it oat and then grant relief— 
iinnissa v. Mathura Prosad. 43 All. 550, A.I.R. 1921 All 208, 19 A.LJ 
509, 63 I.C. 362. 

An application to execute a decree was made under a general powers 
of-attomey from A and B, the decree-holders, on the 19th February 1878; 
but B had died on the I2th February, and this fact was unknown to the 
pleader who made an application. It was held that this application 
was one in accordance with law within the meaning of this clause 
Amirunnissj v. Ashanallah. |3 C.L R. 18. 

Where a decree is erroneously passed in favour of a firm in the name 
of an agent, and applications for execution are put In by its other agents 
not named in the decree, such applications are m accordance with law 
and sufficient to keep the decree alu-e — Lachman v. Paint, 1 All. 510 

A decree in a redemption suit directed the plaintiff to recover posses- 
sion of the mortgaged property on payment of a certain amount, bu* 
decree did not fix the lime within which the payment was to be made 
The decree-holder applied for execution of the decree but the appliM<‘°® 
was dismissed on the ground that he had not paid the decree-amount. 
In a subsequent application the question arose whether the prior apphea- 
lion was In accordance with law. It was held that though the paymen 
of the amount was a condition precedent to the making of an order or 
the delivery of the property, it was not a condition precedent to * 
miking of an application for a conditional order; and the prior apphcai'O 
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for execution of the decree vithout paying the amount was an application 
in accordance with law — S)cd Hussain v Rajasopala, 30 Mad. 28 

An application for execution made against persons whose where- 
abouts are not kno«n is an application in accordance with law — Mahmud 
Hosain v. Enayat. 36 All 482 

An application for execution of a decree, which was made while the 
decree was under attachment and was dismissed on that ground, Is an 
application in accordance with law which would save limitation— Gopa/a 
Menon v. Manavikraman, 22 M L J 146, 13 I C 179; Adhar v Lalmohan, 
24 Cal. 778 

An application which omits to mention an uncertified payment made 
out of Court is, notwithstanding such omission, an application in accord- 
ance with law — fllarimufhu v Ramaswami, 10 L W 66, 51 I C 114 

An application for execution of a decree against a dead person under 
the influence of bona fide mistake, though that application could not be 
acted upon, is nevertheless an application in accordance with law and is 
a step-m-aid of execution— Bepin v Bibt Zohra. -35 Cal. 1047 (1049); 
Sarnia v. Chokkalmga, 17 Mad 76 So also, an application for execution 
in which owing to a bona fide mistake the minor ludgment-debtor was 
described under the guardianship of a dead person^ is a step-m-aid of 
execution— Psran Afal v. Dilwa, 4 PLT 54, 72 I.C. 1003, A.I.R 1924 
Pat. 333 An application for execution against a wrong person is one 
in accordance with law. where the decree itself is wrongly passed against 
that person— Dabi Baksh v. Shambhu Dayai. 48 All 281, 24 A.LJ 266, 
A I.R 1926 All. 384, 94 I.C. 877. An application made against persons 
who are not the legal representatives of the deceased judgment-debtor 
Is valid if the decree-holder bona fide believes that they are the legal 
representatives — Ganeshwar v. Than Mull, 8 P.L T 217, A I R. 1927 
Pat. 92, I C 501 ; Balkishen v Bedmali, 20 Cal 388 (396) In an 
Allahabad case, however, it has been held that an application for execu- 
tion of a decree against persons alleged to be the legal representatives of 
the deceased judgment-debtor is not a good application and cannot save 
limitation, if those persons are subsequently found not to be the legal 
representatives of the judgment-debtor — Gyancndra v Ram Nihalo, 33 
All 404 (409) Where a decree was passed against certain persons as 
trustees, but they have been removed from the trusteeship after the decree, 
an execution petition against them will not be invalid as a step-in-aid so 
long as the decree-holder bona fide believes that they are still the proper 
judgment-debtors — Parakkat Dn'asnvm v VeakataeTialam, 50 MLJ 153, 
A.I.R 1926 Mad 321, 92 1 C 709. But a wrong application made under 
an ignorance of law Is not application m accordance with law. Thus, 
where the judgment debtor died, and the decree-holder was aware of it, 
but instead of bnnging the legal representative of the deceased judgment- 
debtor on record, the decree-holder made an application for attachment 
assuming that he had a decree in rem which he could proceed to execute 
against the estate without bringing on record the representative of the 
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IS amended within the time fixed by the Court. See O. 21, r. 17 12). 
In a recent Madras case, however, it has been said that the words 
“in accordance with law” occurring in O. 21, r. 17 (2) C. P. Code should 
not affect the construction of the same words in clause 5 of Art. 182, 
Limitation Act, and therefore even though the application is de/ective 
in not giving certain particulars required by r. II oE O. 21, and the 
amendment is not carried out within the time fixed by the Court, it is 
nevertheless an application in accordance with law witbm the meaning of 
Art. 182, clause 5— Abdul Kharim v. Lakshmanaswami, 27 L,W. 475, 
A I R 1928 Mad 440 (44t), 112 I.C. 36, following Kamakshi v. Picha. 
Ayyar, 4 L.V. 103, 31 M L J. 561, 35 I C. 876. 

II the Court fixes no time under O. 21, r. 17 (!),• for amending the 
material defects, and the defects are rectified after the period of hnnta- 
non, the application should be held to be time barred — Sch'mulic 
Sainaddi, 18 C L.J. 538, 22 I.C. 337; and the same result happens if 
the Court passes the order for amendment at a time when the application 
has already become time barred— Bhopeadra v. Janestvar, 7 P.L.T 350, 
A.I R 1926 Pat 533 (535), 90 I.C. 76l 

Other instances of minor defects •. — W'hefe a decree is passed against 
the estate of a deceased In the hands of the Judgment-debtors (the heirs 
of the deceased), the decree falls under sec. 53, C. P, Code, and 0. 21, 
r 12 is not applicable, and no inventory is required; in such e case, an 
application for execution unaccompanied by an inventory is nevertheless 
a step-m-ald of execution — Birdichand v. Bedesaheb, 28 Bom.L.R. 1322, 
A I R. 1927 Bom. 52, 98 I C. 941. 

An application which is unverified and is defective in the statement 
of minor particulars which may be easily gathered from the decree filed 
therewith, may be regarded as one substantially fn accordance with law, 
if the defects are not calculated to mislead the Court or prejudice the 
judgment-debtor — Ramayyan v. Kadir Bacha, 31 Mad, 68 (70). But in 
Raghunatha v Venkatesa. 26 Mad 101 (103), and unverified apphea* 
tion for execution was held to be an application not In accordance wlih 
law An application for execution not signed or verified by the decree- 
holder but by the pleader who had conducted the original proceedings 
and who was therefore acquainted with the facts of the case, is an appl‘«' 
lion in accordance with law, as it fulfils the requirements of 0. 21. 
r. M {2)— Hasan v. Ramchandra. 31 Bom.L.R 355, II7 I C. 526. A.LK- 
1929 Bom 196. 

Where the only defect in an application for execution was that the 
dale of a previous application (which date was not material) had 
wrongly stated therein, but even such trivial defect was amended with a 
delay of only two d3)5 beyond the lime allowed by the Court, sue 
application was held to be one substanllaily in accordance wiih law 
as to give a fresh starting point — Kalka v. Disheshar, 23 AH. 162. 

Any incorrectness or superfluity as to the relief asked for In 
application docs not vitiate the application to such an extent as to deh^r 
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the application from being treated as a step-ln-aid of execution — Kishore 
Mai V. fugdish Narain. 3 Pat. 42, A.I.R. 1924 Pat. 471, 75 I.C. 312 
If the Court applied to for execution is not the Court which passed 
the decree, the name of the latter Court need not And a place in the 
application for execution. The omission to mention the name of such 
Court does not render the application one not in accordance with law — 
V'lihfll V. Copal Rao. 5 N L.R 8. I I C 240. 

An insufficiently stamped application for execution may suffice to 
keep the decree alive — Ramasami v. Seshayyangar, 6 Mad. 181. 

An application for execution of a decree, though not accompanied 
with a copy of the decree, as required by the Rules of the High Court, 
is an application in accordance with law, because the defect has reference 
only to extraneous circumstances — Ramchandra v Laxman, 31 Bom. 163, 
Pachiappa v. Poojali, 28 Mad. 557. 

An application for execution of a decree made by the legal representa- 
tive of a deceased decree-holder, without the production of succession 
certificate, is nevertheless one made “in accordance with law”— Ba/fcrtsftnj 
V. IVagarsing, 20 Bom 76; Afangal v Bofimulfah, 16 All. 26; Hafizuddin 
V. Abdool, 20 Cal 755, Bibi Aisha v. Mahabtr. 6 Pat 440, A.I R. 1927 
Pat. 324 (325), 104 I C 218 It is sufficient if the certificate is pro- 
duced and tendered in Court at any time before the Court proceeds to 
pass an order for execution— Kafun v. Ram Choran, 18 All 34 

An application for execution by the assignee of a decree is in accord- 
ance with law even though he fails to produce the assignment deed— 
Vinaiak v. Ananda, 34 Bom 68, or though he produces an unregistered 
assignment ittd— Abdul Maiid v Muhammad Fahulla, 13 All. 89. 

An application for execution would be in accordance with law even 
though unaccompanied with the Conciliator’s certificate as required by 
sec. 47 of ‘he Dekhan Agncultunst’s Relief Act— Sadasfv v Narsingrao, 
17 Bom L.R. 203, 28 I.C 493 So also, an application for execution of 
a decree passed against a Taluqdar. although unaccompanied with a 
certificte of the Managing officer under sec 29E of the Cujrat Taluqdar’s 
Act, 1888, is an application In accordance with liv—Hargwtnd v Naia 
Sura, 43 Bom. 44, 20 Bom L R 872, 47 I C 726 

Where after a decree was transferred for execution to another Court, 
the interest of the decree-holder became vested by operation of law in 
another person, and the latter applied for execution to the Court to which 
the decree was transferred, without previously obtaining from the Court 
which passed the decree a certificate authorising him to proceed with the 
execution, but subsequently produced such certificate, » was held that the 
certificate would relate back to the tune when the rights under the decree 
became wsted in the applicant, and the application was made to the 
proper Court in accordance with law—Manoraih v. Ambika 13 rWN 
533 (537), 1 1 C. 57. '-.w.n. 

An application for execution of a decree made by one member of a 
firm which has obtained a decree, is no doubt defective, but it is still aa 
L. 50 
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83 (85) ; Nilmoncy v. Ram Jceban, 8 C.L.R. 335. If Jhe prior applies* 
lion, which was made in a Native State, was time barred accordin}; to 
the law of limitation in British India (being made more than 3 years after 
the date of the decree) though It was not time-barred according to the 
lav of the Native State, ft fs incapable of saving limitation, and the 
execution of the decree is barred— Nabibftaf v. Dayabhai, 40 Bom. 504 
(508), 18 Bom L.R. 481, 36 1 C. 369. 

The expression “applying in accordance with law" means applying 
to the Court to do something in execution which by law that Court Is 
competent to do. It does not mean applying to the Court to do some- 
thing which either to the decree-holder's direct knowledge in fact, or to 
his presumed knowledge of the law, the Court was incompetent to do — 
Puma Chandra v. Radha Nalh, 33 Cal 867; Chailer v Nerval, 12 Ail. 
€4 , Stevens v Kamta, 10 C L J 19, 2 I C. 941 ; Munawar v. Janl Dlfal, 
27 All 619; Langiu v. Daiianth, 28 All. 387 (389); Khet Singh v. Onkar 
Seih, 1 N L.R 61. Therefore, an application /or execution made to a 
Court which has no jursldlciion to entertain it (e.g , an application to 
execute a Small Cause Court decree made to a Court having no small cause 
powers, without the decree being transferred to such Court), Is not an 
application in accordance with law— Ram Rai v l/mra/i, A I R ID26 All. 
345, 93 I.C. 293 An application to have the iudgment-debtor arrested In 
contravention of the terms of sec. 341, Civil Procedure Code (1683), and 
an application to bring the mortgaged property to sale In contravention 
■of sec. 99 of the Transfer of Property Act are not applications in accord- 
ance with law within the meaning of the clause— C/iat/cr v. Newal, 12 
All. 64. V(there the Iudgment-debtor has applied for declaration of insol- 
vency, and proceedings In insolvency are pending on his application, no 
application for execution can be made by the decree-holder against the 
iudgment-debtor or his surety Therefore an application made against 
the surety under such circumstances will not be an application in accord- 
ance with law — Langta v. Batinaih. 28 All. 387 (389) 

An application to transfer a decree to a Court which is pecuniarily 
incompetent to execute the decree Is not an application in accordance 
with law — ,4mrit Lai v. Murlidhar, I Pat 651 (653), 3 P.L.T. 422, 67 
I.C. 538, A.I.R 1932 Pat. 188 Similarly, an application for execution 
of a decree by attachment of property beyoud the local jurisdiction of the 
executing Court Is not one In accordance with hv—Sheo Prasad v, 
Naraini. 48 All. 468. A I R 1926 All. 95. 90 I.C. 938 

Where a decree directs that the plaintif! should be maintained In 
possession of a share of a village by cancelment of the order of the settle- 
ment oRlccr directing the entry of ibe defendant’s name In respect of 
such share in the revenue registers, the Court executing the decree should 
not Issue an order to the Collector to amend the entry in such register, 
tut rtust simply forward a copy of the decree for his Information There- 
fore, an application for execution, which prays the Court executing the 
decree to orier the Collector to tmecd such entry in the reremje record 
Instead of iskJng It to rend such effoer t copy of the decree for his 
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iflformatioo for the purpose of amendment, is not an application » 
accordance with law — Muhammad Umur v. Kamila Blbi, 4 All. 34. 

The application for execution contemplated in this clause must be on< 
made in accordance with law and asking to obtain some rehel givei 
by the decree and to obtain it in the mode that the law permits If the 
application asked for a relief which the decree did not give, or executior 
was asked for in a way different from that provided by the decree, it was 
not an application m accordance with law to execute or further tbs 
execution of the decree — Pondarinath v. Lilachand, 13 Bom. 237', Bando 
V. Warsinfta. 37 Bom. 42, 17 I C. 210 (212) ; Naihubhai v. Pranjivan. 3^ 
Bom 189; Sri Ram v. Maiidaddin, 93 P.R. 1901. Thus, where an instal- 
ment decree did not provide fhat in default of payment of an instalment 
the whole amount would become due, but on the judgment-debtor making 
default the decree holder applied for execution of the whole decree, held 
that the application, not being in accordance with the terms of the decree, 
was not one in accordance with law— /uyanudifin v. Jamiluddin, 21 C W.N. 
835, 37 I.C. 916. Where the decree-holder asked in his application that 
he might be put in possession of a certain house, while the decree did 
not provide for such thing, held that the application was not in accordance 
with law nor one to take a step-io-ald of execution as it asked lor a 
relief outside the decree altogether— Pandon’mitft v. Lila Chend, 13 Bom. 
237. Where the decree directed payment of a money out of the mort- 
gaged property, an application to recover the money from the other 
properties of the judgment debtor, was not an application m accordance 
with law— Sri Ram v ftfajtduddfn, 98 P.R. 1901. 

Where an application for executtion is forbidden by any special enact- 
ment, it is not an application according to law— Chatim Kashelchand v. 
Mohadu Bhagaii, 10 Bom 91. 

An application lor execution which omits to mention a previous 
application lor execution, as required by O. 21, r 11 (/) is materially 
defective, and is not an application In accordance with law — Sahigram 
V. Tower. 15 S L.R. 156. A I.R. 1922 Sind 29, 65 I.C. 14. 

An application made by a benamidar for execution of a decree and 
for substitution of his name as decree-holder Is not an application made 
In accordance with law within the terras of this Article— Gour Sandsr 
V. Hem Chander, 16 Cal. 355; Dcnonolh v. LaUt. 9 Cal 633 

An application made by the pleader of the decree-holder after *1** 
decree-holder’s death has not the effect of saving limitation, as the 
authority of the pleader ceases on the death of his cHent—A'effu 
Muhammad dWuf 7 AH. 564. 

An application lor partial execution of a decree Is not “in accordance 
with law.” But a judgment-debtor who did not appeal against a previous 
order for execution of a portion of the decree and who did not dispuio 
the validity of such order, cannot, in the matter of a subsequent apphw- 
tion lor execution ol the remaining portion ol the decree, contend tha 
the first application was not “In accordance with law"— DaW Chand v. 
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Bai Shivk'of, 15 Bom. 242, Babagontta v. Tanibal, 76 I.C. 1041, A.I.R. 
1924 Bom. 112; Nanda v. Raghunandan, 7 All. 282, Nepal Chandra v. 
Amnti Lai, 26 Cal. 888. 

If the decree-holder himself resides within the local limits of the 
Jurisdiction of the Court, an application by a person holding a general 
pover-of-attomey from the decree-holder is not In accordance with law, 
with reference to secs. 36 and 37 of the C. P. Code (1882) — Murari v. 
Umrao, 23 All 499, /fasumri v Beni, 26 All 19. 

An application for execution made by a guardian for the decree- 
holder who is described as a minor but is found to be a major at the 
time, is not In accordance with law — Saramma v. Seshayya. 28 Mad. 396 

Where the plaintiff assigned his rights to another person pending the 
suit, and a decree was passed in favour of the assignor, but the assignee 
spplied for execution of the decree, held that the execution application 
was not one in accordance with law, as there was no assignment of the 
decree under O. 21, r. 16 C. P. Code after the decree was passed, 
nor did thd applicant apply to the court under O 22, r. 10 to be made 
n party to the suit and get a decree passed in his favour — Oenaram 
V. Hanmantram. 28 Bom L.R. 761, 96 I.C. 833, A.I.R 1926 Bom. 406. 

714. Step-in-aid of execution —Clause 5 of Art 182 
•contemplates an application in accordance with law to the proper Court, 
-asking the Court to do one of two things, either to execute, or to take 
aome step-In-aid of execution— Alurgcppa v Basawanirao. 37 Bom 559, 

15 Bom L.R. 557. 20 I C 252. 

To take some step-ln-ald means to obtain an order of the Court in 
furtherance of the execution of the decree— Troifofcja v. Jyoti, 30 Cal 
761; Umesh v Soonder, 16 Cal 747. After having set the Court in 
motion to execute a decree, any further application during the continuance 
of the same proceeding is an application asking the Court to take some 
step-in-aid of execution — Chowdhury Poroojft v. Kali Radio, 17 Cal. 53, 
Sujan V. Hire. 12 All 399 (F.B ). 

An application would keep the decree in force even though it is 
not made in good faith There Is no necessity to inquire whether the 
proceedings were taken for the purpose of enforcing the decree or were 
merely colourable for the purpose of keeping the decree alive— Rohinee 
V Bhflgivon, 22 W R 154, Eshan v. Prannath, 22 W.R. 512 (F.B) 

The Court has simply to consider whether the application was made in 
eonformity with the procedure laid dowm and whether it was made to 
the proper Court, and not to Import considerations derived from the 
■conduct of the decree-holder The question of bona fides has no applica- 
tion to such cases— Hflfima v. Nnhan. 1690 AWN 77 ; Debi Das v. 
Umruo, 1891 A.W N. 149 An application would be in accordance with 
law, even though it is not made in good faith, i e e%-en though the 
applicant does not really wish to obtain the execution for which he has 
asked. The mati fides may stand in the way of ■ litigant being granted 
relief , but It would not render the applicadoa an appL'cation not in 
accordance with law. Where the decree-holder makes his application to ' 
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the proper Court in proper forjn, and demands the remedy to which he 
is entitled, his intention is immaterial— /?uijya v. Prag Ten-art, 3 Luck. 
580. 5 O.V.N. 353, 110 I.C. 704, A.I.R. 1928 Oudh 337 (338) dissenting 
from 48 All. 468). In a recent Allahabad case it was remarked that, 
the words ‘for execution’ and 'step-ln-aid of execution’ meant that the 
decree-holder must really be desiring execution ; that is, there must be 
a bona fide intention on the part of the decreeholder to proceed with 
his right to have execution. A colourable application made with the 
sole object of extending the period of limitation would not be a step-in- 
aid of execution. The legislature did not contemplate an indefinite period 
being added to the life of a decree by permitting a decreeholder to take 
colourable steps in a very thinly disgiuised pretence of a desire to obtain 
execution when he really did not want execution at all but only wanted to 
secure a further period of limitation during which the amount of his 
decree might go on Increasing— 5ftco Prosad v. Naraini, 48 All. 463, 
A.I.R. 1926 All. 95, 24 A.L J. 137, 90 I.C. 938. But in a very recent 
case the Full Bench of the same High Court has laid down that for 
the purposes of this Article It Is sufficient to show that an applic.'itfon was 
made in accordance with law to the proper Court for execution or to 
take some step-ln-ald of execution. It Is not necessary to show that 
such application had been made mth a bona fide infenlton to execute 
the decree or to take such step, and not merely to keep it alive. It i* 
not proper for the execution Court to hold any inquiry as to the In- 
tention with which the application might have been filed. It is wrong 
to read in this clause requirements of good faith and due diligence— 
Kayastha Co. Ld. v. Site Ram. 52 All. 11 (F.B.), 27 A L.J. 982, US 
I.C. 17, A I.R. 1929 All. 625 (631, 650). The Full Bench did 
not overrule the case of 48 All. 463, but distinguished It on the ground 
that the ruling In that case was applicable to Its particular facts, because 
the application was not in accordance with law as it was made to a 
Court which had no Jurisdiction to attach the property, and so the Judges 
questioned the bona fidcs of the decree-holder. 

An application, in order to be a slep-in-aid of execution, must be 
made in the course of a pending execution proceeding. The words 
in-aid of execution’ appear to be intended to cover an application which 
Is not an Initial application for execution but is an application to take sonw 
step {0 adrance an execution proceeding which is already pending ” 
the prior application was made at a time when no execution proceeding 
had been initiated, the application was not o step-in-air of execution— 
Kuppusnami v. Rajagopala, 45 Mad. 466 (471), A.I.R. 1922 Mad <»- 
42 M.L.J 303. 70 I C. 324 ; Santera v. Tkanganna. 45 Mad. 202 (2Wi 
(Per Ayling J.); Dalagurusnami v. CfUrusnamf, 48 M.L.J. 506, A.I R 
1025 Mad. 703, 87 I.C. 089 In some other Madras cases It has been 
held that an application In order to be a step need not be made in * 
pending execution— A'annan v. <4t'vulfa. 50 Mad 403, 52 M L.J. *• 
A.I R. 1927 Mad. 288 (291). 99 I.C. 677; Santara v. Thaitpmna. ^ 
Mad. 202 (per Ramesam J.); Krishna v. Seetharam. 50 Mad. 49. A.I.R- 
1920 Mad 1178 (1180). 9S I.C. 156 (obiter). 
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But the Patna Hlfth Court is of opinion that Art. 182 clause 5 
does not require that the application to take some step-inlaid of execution 
ol the decree should be made In the course of execution proceedings ; the 
application may be made in any other proceeding which may not, strictly 
speaking, be proceeding In execution but which affects the execution 
of the decree — Jagdeo v, Bhubanesn-an, 7 Pat. 708, 9 P.L.T. 817, A I.R. 
1928 Pat. 612 (613), 113 I.C 5S2. Any step taken by the decree- 
holder to remaw an obstacle thrown by the judgment-debtor in the way 
of the execution of the decree ts a step in aid of execution. It is not 
necessary that the step must be taken in the execution proceedings ; 
the step may be taken in any proceeding which has the effect of throwing 
an obstacle to the execution of the decree — Sheo Sdhay v. Jamuna, 4 
Pat 202, 6 P.L.T. 777, 88 I C. 807, A.l R 1925 Pat. 459 Therefore 
the decree-holder’s act of filing a list of the witnesses in a proceeding 
held at the instance of the judgment-debtor to set aside the sate, is a 
step-ln-aid, in as much as the proceeding to set aside the sale threw an 
obstacle in the way of the decree-holder’s taking out execution, though 
there was no execution proceeding pending at that time— /agdro v. 
Bhubonesn'Ori. supra. 

The step must be taken to **aid” i e. to advance the execution pro- 
ceeding. That is, the application contemplated by this clause is one to 
obtain some order of the Court m farthennee of the execution of the 
decree The mere appearance of the decree-holder or his pleader to 
oppose the proceedings taken by the judgment-debtor to set aside the 
execution sale cannot properly be regarded as an application to take some 
step-in-aid of execution, because the execution of the decree Is not 
furihcr advanced than ic was before the appearance of the pleader— 
Umesh Chander v Sooitdcr Naratn. 16 Cal 747. So also, where a 
judgment-debtor filed a petition (or entering satisfaction of the decree 
which he claimed to have discharged, and the decree-holder filed a 
counter-statement denying receipt of the decretal amount and asking 
that the petition should be dismissed, such counter-statement d'd not 
amount to a step-in-aid of execution The counter-petition may tend to 
prevent the Court placing an obstacle m the way of future execution 
of the decree, but it does not ask the Court to take any step-in-aid of 
execution . for the execution of the decree is no further advanced than It 
was before the counter-petition was presented— Kuppuswamf v Raja- 
gnrala. 45 Mad 466 (470), 42 M L J 303. 70 I C 324. A I R. 1922 Mad. 
79 . Krishna Pjliar v Seelftarama. 50 Mad 49, 51 M L.J 4S0. 99 I C. 
456. A 1 R 1926 Mad 1178 Vhere an execution petition was returned 
by the Court tor being re-presemcd with the sale papers and encum- 
brance certificate, and the petition was re-presented without the papers, 
but with a request. In the peiition. for extension of time for obtaining 
the necessary papers, held that the request lor extension of tune could 
not be deemed a step-ln-aid of execution, because ihe execution was not 
advanced by it in any way — Katifl Mahomed v. Chouse 51 ML I 4R9 
A.l R. 1926 Mad, 1197, 98 I C 763. • J - . 

In order to be a siep-ln-aid of execution. It is not necessary that the 
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prior application for execution must have been a successful one. 
fore where an application for execution was duly made in acct 
with the terms of this clause, the mere fact that the applicath 
dismissed does not prevent it from furnishing a fresh starting p 
limitation — Adfiar Chandra v. Lai Mohan. 24 Cal. 778; Narsingh \ 
charan. 14 C.W N. 486, 5 I C. 147, Shankar v. Narsmgrao. II 
467; Oulappa v Erava, 46 Bom. 269, A.l.R. 1922 Bom 118, 63 I.( 
Appathurai v. Panayappan, 57 M.L.J. 468, 122 I.C. 526. Tfi 
application under O. XXI, rule 22 of the C. P. Code for executic 
decree with a prayer for substitution of the legal representatives 
deceased judgment-debtor is a step-in-aid of execution, though 
eventually dismissed for non-payment' of process-fees— i4pfi2bud 
Jogcndra. 31 C.LJ 389, 55 I.C. 231. 

As to an application which is withdrawn by the decree-hol 
account of some formal defects in it, it was once held that such an i 
tion could not afford a new starting point for limitation— Sur/u Pr 
Sita Ram, 10 All 71 ; Ktfayat Ah v. Ram Stngh, 7 All. 359; Radha 
V. Alan Singh, 12 All. 392; Ptnade v, Pirjade, 6 Bom. 681. Thesi 
were decided by applying the principle of sec. 374 C. P. Codi 
(0. 23, rule 2 of the present Code) to execution proceedings, 
section laid down that if a suit was withdrawn and a fresh suit Ins 
the plaintiff would be bound by the law of limitation in the same i 
as If the hrst suit had not been instituted. On the analogy of th! 
It was held m the above cases, that the question of limitatlot 
reference to a subsequent application for execution of a decree nt 
determined on the supposition that the previous application (whli 
been withdrawn) had not been made. But the authority of the abo 
cases has been shaken by the Privy Council decision In Thakur 
V. Fakirullah, 17 All. 106 (P.C.) and by the enactment of sec. 
C. P. Code 1882 (O- 23, rule 4. C. P, Code 1908) which et] 
lays down that the provisions relating to the withdrawal of suits sh 
apply to execution proceedings. From this it follows that a prior 
canon for execution which is withdrawn by the decreeholder u 
longer be considered as non-existent but will help to keep the 
alive, and will act as a step-in-aid of execution with respect to a 
quent application Sec Maiaraf v Amir, 15 C.W.N. 71, 8 I.C. 83 

But an application to withdraw a prior execution appheatior 
liberty to make a fresh application in a future time for execution 
decree does not amount to a step-in-aid of execution. It Is slm; 
application for further lime to proceed with the pending executloi 
cceding; and the mere granting of further time to make a subs< 
application cannot be said to be a step, as the taking of It does not 
the Court in executing the decree or advance the execution proc 
in any way— Tarok Chander v. Cyanada Sundari. 23 Cal. 817 
(dissenting from Ram ffaroin v. Bukhlu Kuar, 16 All. 75). 

The step-ln-ald of execution has to be taken not by the appHcar 
by the Court. An application by the legal representative of a de< 
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<3ecree-holder for a succession ccrilflcue is a mere preparation or prelimi* 
natr to the execution of a decree, and is not an application asking the 
Court to take some step-ln-aid of execution — Murgeppa v. Bjsanunfruo. 
•37 Bom. 559, 15 Bom.L R. 557. 20 I.C. 252. 

But the step has io be taken by the Court jf Me insfunce of f.V 
decree-holder. The mere act of the Court confirming a sale In execu- 
tion, uhich act Is not shown to have been performed upon any applica- 
tion of the decree-holder, Is not a step— .Ifoft-nirj v 3fo^e^i^:. 10 
C.L.R. 350 In the absence of any allegation and anv evidence to the 
effect that an appbcation to take some step-ln-ald of execution u'as made 
by the decree-holder, a mere order by the Court In the order-sheet that 
the decreeholder should take the necssarj* steps uill not bring the appli- 
cation for execution within time— Kara Taji %•. Rjjti A'jffi. 8 P L.T. ITTO. 
A.l.R. 1927 Pat 323, 103 I.C. 37. 

Again, there must be an appfieerion ic* the CourT to t.ike some step- 
in-aid of execution, the mere act of the decree-holders' taking a step-in- 
aid will not keep the decree alive For Instance, the mere fsttmenl by 
the decree-holder of Narir’s fee for the Issue of s.ile proclimaiion, unless 
accompanied with an application, will not cxKnd the time— v. 
Oanga, 17 C L J 422. 15 I C 159 (dissenting fr\mt RuX'tJ rrjs.td v. 
Stttidar Lai, 9 Cal. G-14, C4C) ; and the nKrc fact that the ^1>mcIlt was 
made pursuant to an order of the Court on a prexlou* application Is not 
sufficient— /bW 

Two things are essenthl there must be an application, and that 
application must ask the Court r<> fj(e a $icp-in-ald of execution The 
fact that a party look some steps would not Iv enougli— A^jn^Mc/ijriar v. 
Sabramanta. 12 L W 9. 53 I C. 550 Before a iudgment<reditor can 
get any benefit, he must show that he asks the Court to take some step- 
ln-aid of execution A step taken by the Mgment-creditor himself is 
Jiot sufficient — /fjgftuniindun v KallyJul. 25 Cal 690 (692) 

In deciding whether any particular act is or is not an application for, 
or a step-in-aid of. execution. It Is the nature of the act that must be 

looked to, and not the time at which It may be possible to do it 

dfoormayyfl v Krishnamma. 17 A\ad 165 

715. Step, what is —The decided cases on the subject of 
^tep-m-aid of execution rex cal an extreme conflict of view; they fail 
to disclose even a principle of general or uniform application The word- 
ing IS so uncertain that It leads to the spending of efforts La barren and 
fruitless discussion, and a good deal of time of the Coun is wasted. 
Such a large body of case-law has now grown up on the point that ie 
legislature may well with the aid of the decided cases catalo'me tie 
applications w hich in its opinion ought to serve as sieps-ia-aij of" execu- 
tion. This is a suggestion which I venture to make wuh a view to 
the law more certain— per Venkatasubba Rao J , ,n • CfrJ- 

Xaljksham, 55 Mad 590, 58 M L.J 466. A I R |93o },\si. S53 ( 

123 I C. 577. 
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An application by a judgment-creditor to bring an execution case on 
the flie, and to record his certificate of the paymtnt of a sum of money 
by the judgment-debtor, is a step-in-aid of execution — Tarinidas v. Bisfoo- 
lal, 12 Cal. 608 

An application by the decree-holder praying that the judgment-debtor’s 
property be sold subject to a mortgage of a ciaimant-mortgagee was held 
to be a step-m-aid of execution — halraddt Mallick v. Kah Chand Bern. 
15 Cal 363 

Where the original decree-holder being dead, his son applied to bsr 
brought on the record and to have money levied and paid, such an appH' 
cation was a step-in-aid of execution — Gotfind v. Appaya, 5 Bom 246 1 
KeshavLil v Pitambarda^, 19 Bom. 261 ; so aslo is an application to the 
Court to issue notice under sec. 248 C. P. Code to the heir of the 
deceased judgment-debtor and to require him to adjust the account— /bid »' 
Gopai V Gosain, 25 Cal 594 (F.B.). 

An application by a decree-holder to execute a decree belonging to- 
his judgment-debtor and attached in execution of his own decree is a 
siep-in-aid of execution of the latter decree and has the effect of keeping 
it alive — Lachman v Thondi Ram, 7 All. 382, Adhar v Lalmohan, 24 
Cal 778 , Gya Loan Office v. Dhirtt, 8 1-C. 675. 

An application made by a judgment-debtor stating that he had come 
to an adjustment of the decree with the decree-holder and praying that 
the execution case might be struck off, has been held to be a step-in-aii 
of execution— Gfti:/ish<im v. Makba, 3 All. 320 

An application by a judgment-debtor to the Court which passed 
the decree for a certificate that a copy of a Revenue Register of the land 
is necessary as a preliminary to the execution of the decree by attaching 
the land, is a step-in-aid of execution— Aunhi v. Sheshagirl. 5 Mad 141. 

Where the decree-holder made an application to the executing Court 
that the original records of the case should be sent for as they were 
necessary in order to get rid of the objections raised by the Judgment- 
debtor, and the executing Court sent for the record, held that the applica- 
tion was a step-ln-aid of execution — Raghunath v. Lachhmi Narain, 47 
All. 667, 23 A.L.J. 422, AIR. 1925 All 394, 88 I.C. 271. 

An application by a decree-holder to the Court to which a decree 
has been transferred for execution, to return the decree (which has been 
partially executed) to the Court which passed it, for further execotiooi 
a step-in-aid of execution— ffr/shnayyar v, Venkayyar, 6 Mad. 81. But an 
application by a decree-holder to the Court to which the decree had been 
transferred to give the panialiy executed decree to him Is not a step-in* 
aid of execution— 4gfiore Kali v. prosonno, 22 Cal. 827. 

An application for execution of a mortgage-decree for sale, wrongly 
returned for want of a ccniflcaie under section 233 of the Civil Pfoccdurt 
Code, although not rc-prcsenied, is a step-in-aid of execution — Moothi* 
V. Kandam SanXunnl, 27 I.C 811. 
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and ID serve notice oa him of the subStitation-aFpIication is also a 
in-aid of execution — Ibid. A decree passed by one Court was traasf 
to another Court for execution. The decree-holder assigned the d 
to another person. The assignee applied to the latter Court asking 
the records be sent back to the Court which passed the decree, in 
that he might be recognised as the assignee of the decree. Held 
the application was a step-in-aid of execution, for his claim as ass 
could be recognised only by the Court which passed the decree, an 
that purpose it was necessary to send back the records to that Co 
Ay^aru v Varadaraia, SO 116, A.I.R. 1026 Mad. 431, 92 I-C. 

An application by the judgmeni-creditof for substitution of the hei 
the deceased judgment-debtor is a step-in-aid of execution— 
Lalmohun. 24 Cal 778, Saday Chandra v. Poresh Nath, 35 C.L.J 
A.IR 1922 Cal 44. 64 I C S7I , Ramchandra v. Uka. 24 N.L.f? 
A I R 1927 Nag. 308 [310); even though it contains errors in the n 
of proper reliefs and is therefore not strictly in accordance with 
still It IS a step-in-aid— KurarfM/i v. Kumara Venkata, 26 ALL J. & 
1C 782. 

An applicauon by the transferee of a decree to bring in the 
representatives of a deceased defendant is a step-in-aid of execi 
though the applicant himself has not been recognised as tbe trans 
ol the decree-holder — Makalinga v. Kuppanachariar, 30 Mad. 54). 

For payment —An application by the judgment-creditor for pay 
of a fund or money attached is a step-in-aid of execution, if the mom 
the fond of which payment Is sought has not been already realls< 
execution as the resuJr of the atucbmeni—Apurba v, Chundermone} 
C.W.N. 354. But if they money has been realised and is lying in C 
an application for the payment of the money is an application for ffl' 
a ministerial order and does not amount to a step-in-aid of execo 
See Fa:al Imam v. fljetia Singh, 10 Cal. 549 ; Hem Chunder v. J 
Soondery. 8 Cal. 89, and other cases (as well as contrary rulings) 
in Note 716 (subheading “To take out money’') at p. 805 infra. 

For payment towards decree out of money deposited : — TThere m 
is deposited in Court as security for the costs of the suit, an order oi 
Coun is necessary to malce it available for payment towards the dec 
amount, and an application for such order 'is a step-in-aid of exec 
—Thangi v, Durga SheUi. 35 AI l.J. 575, 48 I.C. 226. 

For rateable dislnbutlon : — ^An application for rateable distributic 
one to take a step-in-aid of execution — Gobardhan v. fang Bahado 
O U'.N. 749, I Luck. 569, A.I.R. 1026 Oudh 616, 93 I.C. 33. W” 
such an application was made and distribution was granted without f 
the amounts, another application was made for an order to be 
the money so ordered to be distributed. It was held that the se 
application *as also a step-in-aid ol execution— Bci/im/A v. Chanash 
8 C TS'.N 382. But If the order granting the application for rate 
distribution also stated the precise amounts to be paid to the dei 
holders, an application for an order of withdrawal of the amounts 
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one lor s mere nlaUteriil order »r>4 not ■ o* ciccution 

—Saiansnia v. Kebihsnler, I0 C.T.N. 28. 

Tor iiiBP r/ rofife:-~An t^-flication by the decree-holder under mc. 
r<S C. P. Code of IFA2 (O. 21, role 22 of the Code of JPOSl for the '' 
ls«uc of a notice to the Judcmcnt-dchtof, ahould be reparded as a step- 
in-aid of cteeution—ffjnch^ndrj v. A’n’ihfu Lat. I Pat. 323, A I R 1P22 
Pat. 301, C5 I.C. 332, Jocenira r. Afjn/ju! pretaJ. 7 P L.T. 330, W l.C. 
647. A.I.R. IP26 Pal. 100. Gohatdhan v Saltichandra. I Pat. 009, 

A.l R. 1922 Pat. 597, C9 l.C. 063; Pachiapr^ v, PooiaU. 28 Mad. 5S7; 
RanalJft/ r. Ranasnani, 18 M L.j 14, GonnJ v. «4rrJ>)ia. 5 Bom. 
24G; Copel Chandra v. Coraw. 25 Cat 594 (699) (FB), Behan v. 
Sahl Ran. I All. 075, 3fd. Sana: Khan v. Ran Das. 22 PR. 1905, 
Shanlar v. Zorauar, 116 P.R. 1907; Sadjy Chandra v Paresh, 35 C L.J. 

82. A.I.R, 1922 Cal. 44. 64 l.C. 571, Keshas' Lat v. Pitamber Das. 19 
Bom 261. In some cases It has been hetd that a mere ser\-Ice of notice 
«ould not save the application from limitation unless there was some 
other ptticceding in relation to the eiecutlon of the decree after the 
service of the notice— Birfwambftar v AtaAesh. 6 Pat. 277, A I.R. 1027 
Pat 218, 103 IC 39. Sripali Charon v. Delchambers, 15 CWN. 661, 

8 1C. 22. Umed Ali v. Abdul Karim. 35 Cal. 1060 Where an order 
was made for attachment of the iudement-debtor’s properties after the 
service of notice under O. 21. r. 22. this «ouId save a subsequent 
application for execution from the bar of limitation— B/sAnambAer v. 
AfeAesA (supra) 

A batta memorandum «hich mentions that batta 1$ paid for the issue 
of notlee to the ludgmenMebcor under section 248 C P Code (1682) Is 
an application to take a step-in-aid of execution— /l/afamKtAir v Deva- 
sa£a>a, 1016 M.W N 78, 3 L W 34. 32 1 C 4S4 

Where a decree has been transmitted from one Court to another, the I 
notice required under O 21, r 22 to be served on the ludgment-debtor [ 
must be issued by the Court to which the decree has been sent , m such 
a case an application made to the Court which passed the decree, for 
issue of the notice, is not a step-In-aid of execution— //arori Lai v. Bairfyj 
Nath. 26 C.W.N. 202, A I R 1922 Cal 3. 63 I C. 116 

fifing affidavit of service of process — According to the Patna High 
Court, the filing of an affidavit in proof of service of a process of attach- 
ment is a step-in-aid of execution— TAaAnr v Sheo Bkaian, 4 P.LJ 521, 

49 1 C 892 So also, in some Calcutta cases it has been held that the 
filing of an affidavit of the service of notice on the ludgment-debtor 
(under O- 21, r. 22) is equivalent to a step-in-ald— AIoAan Lai v Hast- 
muddin. 47 C L.J 362, A I R 1928 Cal. 302, 108 I C. 588 , Prfln Knshna 
V. Prafap, 21 C W N 423, 38 I C. 536 But a contrary view has been 
taken in another Calcutta case — Knshna Prasad v OAiremfra, 24 C.W.N. 

55. 30 C-LJ. 518, 54 I C. 1. The Bombay High Court Is of opinion 
that the filing of such affidavit does not amount to a step— AfoAan v. 
Bapu/i, 11 Bom.L.R 729, 3 l.C. 771. In a recent Patna ^case It has 
been held that where the decree-holder was ordered to file written pro- 

„ ■ / 
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cesses as well as ihe idenfifler’s affidavit as fo service of notice under 
O. 21, r. 22, but he filed only the Identifier’s affidavit but not the 
written processes, and did not even give any explanation for his failure 
to do so, and accordingly the Court dismissed the execution case for 
default, held that the mere filing of the affidavit did not in the circum- 
stances of this particular case amount to a step-in-aid of execution- 
fetch Bahadur v. fermeshwar, 6 Pat. €94, 9 P.L T. 833, A.I.R. 1928 
Pat. 145 (146), lOS I.C. 430 (distinguishing 4 P.L.J. 521). 

For time : — ^An application asking for time to enable the applicant to 
adduce evidence of due service of notice under section 248 C. P. Code 
is a step-m-aid of execution — Narasingh v. Kalicharan, 14 C.W.N. 486, 
5 1 C 147. So also, an application asking for extension of time for the 
purpose of ascertaining the whereabouts of the judgment-debtor — Bhairan 

V Amina, 38 All. 690; or an application by the decree-holder for time 
to enable him to ascertain the share of the judgment-debtor in the pro- 
perty put up for sale— Pishm/w/A v Narsu, 23 Bom L.R. 107, A.I.R- 

1921 Bom. 33, 60 J C. 916; or an application for'tlme to obtain copies 
of extracts required by section 238 C. P. Code— Seshadasacharya v. 
Bhimacharya, 37 Bom. 317, 17 I.C. 969, or an application asking for 
time to enable the applicant to obtain copies of decree and judgment, 
made after presenting a darkhast to execute a decree— Hendcs v. VithaU 
das, 36 Bom 638; so also, an appJicailoo by the mortgagor, who has 
obtained a redemption-decree, for an extension of time for deposfting the 
redemption money in Court— ^anknra v. Thangmma, 45 Mad. 202, A.l.R- 

1922 Mad 247, 70 I.C 333. But an application for extension of time to 
enable the decree-holder to file an encumbrance certificate does not 
amount to a step-ln-ald of execution because it does not ask the Court 
to take any step In furtherance of the execution of the decree — Ramaswomi 

V I'ccranna, 53 M L.J. 766. A.l R. 1928 Mad. 143, 106 I.C. 643; Katifl 
Mahomed v. Chouse. 51 L.J. 489, A.I.R. 1926 Mad. M97,'98 1C. 
163 In an earlier Madras case, however, such an application was con- 
sidered as a step-in-ald of execution — Abdul Kadir v, Krisknan, 38 Mad. 
695. 26 M L J. 433, 23 I.C 533 

For attachment — An application asking for attachment of the proper- 
ties o! the judgment-debtor is a step-in-aid of execution. Consequently, 
a batta application which states that batfa is paid to attach the properties 
ol the judgment-debtor is a step-ln-atd — Covindostt'a/nl v. Covinda, 43 
M L J 678. 89 I C 894. A I R. 1925 Mad. 880 

To issue sale proclamalion — To deposit process fee : — An application 
to a Court to issue a sale proclamation Is a step-in-ald of execution— 
Ambica Perskad Singh v. Sardtian Lai, 10 Cal. 851 (F.Q.j; Chmrdhry 
Paroosh Ram Das v Kali Paddo Banerfee, 17 Cal. Manck Lai v. 
Nasia. 15 Bom. 405; Ro/kishore v, GurcAoran. 9 I.C. 634; Viiiaraghavala 
V. Sfinifasalu. 28 Mad. 399. But the mere payment of stamps or pro- 
cess-fee unless accompanied by an applkatiaa to Issue the sale 
flon. will not keep the decree alive — Vellaja v. fagannatha, 7 Mad. 3(^ 
Thakut Ram v. Katn-cni, 22 All. 358; Sfteo Prasad v. Indar, 30 AH. 
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<IF 0 ); .M.-roUhjni v. Dechir Setfii. 25 Bom. (xW (F.B.), Trimbak v. 

22 Bom 722, Tcree Mohomfd v. Md. Mabood, 9 Cal. 730 
(731); /Ifunffffcjtrn IxlehenaMn, 47 MLJ. 537, 83 I.C. 497, A.l.R. 
IP24 Mi3. ivyj; nhin-jnl v. S)ld tftikhar, 7 I.C. 759; Modan 3foAan v. 
Geici Chersn. 17 C.LJ. 422, 13 I C. 189 (dissenting from Radha Prasad 
T. ScnJjr lal. 9 Cil. M4, 04C). Indastnat Bank v. AfjA«A 

Charen, J Luck. 153. A. I R 1926 Oudh 289, 03 I C, 631. So also, the 
dcro«It of BiJitlonal Court-fee for terrlce of a notice under sec. 248 of 
the Cisil Procedure Code. 1882. Is not a step.4n-ald of execution when the 
deposit was made after the aprllcatlon to the Court and the step taken 
by It. and *here It did not appear that any application for execution or 
to take a step-In-ald «as made at the time when the additional Court-fee 
«as paid— DMUfianatA v. Anandrao. 20 Bom 179. In Sarcndra v. 
Bftnpenirj. 23 Cal 374 I3S7) and Bhapendra v. Rajendra, I8 I C. 455, 
the deposit of process fee «as Itself treated as an application to take a 
step-in-aid of execution. 

To corrccf safe praelamalion . — An application made for the purpose 
of having the forms of the proclamation corrected .for having a date 
fixed for the settlement of the terms of proclamation under 0 XXI. r. 66, 
and for issue of notice for a specified date is a step-ln-aid of execution 
—Sura/maf v. Sarfoog. 2 P.L.J. 5, 38 I C. 540. 

for transfer oj decree —An application to the Court which passed 
a decree, that It may be sent for execution to another Court, ts a step-in- 
aid of execution— Coffins v AJoufa Baksh, 2 All 284, Latchman v. 
Maddan, 6 Cal 513. Raibutfubh v Joy Knshen. 20 Cal. 29, Ckundra 
Nath V Curroo. 22 Cal 375 , Safa v. Afonoftur, 24 Cal. 244 , Rama Nath 
V. Goan, 2 C W N. 415. Bhabani v. Pratap. 8 C.W N. 575, Ramckandra 
V. Krishna Lai. I Pat 328, A I R 1922 Pat 301, 65 1 C. 332, 3 P.L T. 
298, rodar Mai V. Bhola, 35 AH 389, Sahodra v. Bhagwan. A.l.R. 1926 
All 473, 94 I.C 482. But an application to transfer a decree to a Court 
which has no pecuniary jurisdiction to try the suit In which the decree 
was passed and therefore has no jurisdiction to execute the decree. Is 
not a step-in-aid of execution— Amn't Lai v. AJiir/idhar, 1 Pat. Wl, 

A I.R. 1922 Pat. 188, 67 I C. 538 An application for transmission of 
the decree to another Court for execution is a step-in-aid of execution 
but the transmission of the decree is not by itself an execution of the 
decree — Atherton & Co. v. Habib, 27 A-L.J 553, 115 I.C. 805, AIR 
1929 All 390 (392) 

For fixing date of sale — A sale of immoveable property having been 
adjourned, an ora! application for the fixing of a freah date for the sale 
is an application to enforce the decree — Amor Singh v TIko, 3 All. 139, 

For leave to bid at sale — ^An application by the decree-holder for 
permission to bid at the sale in execution of his decree Is a »tep-ln-aid 
of execution. The fact that the decree-holder is prepared to bid for the 
property and is anxious to purchase It brings the decree wjihin nearer 
distance of complete execution and satisfaction— Dalaf v, Umrao. 22 All 
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399; Bansi v. Sikree Mai, 13 AIL 211; Vinayakarao v. Vinayak Krishna,. 
21 Bom. 331 ; Troylokya v. Jyoti Prakash. 30 Cal. 761 (769) ; Sofia Begorn 
V. Raisunnissa, 8 O.C. 161. CoOtn—Raghanandan v. Kallydai, 23 Cal. 
690 (692); Toree Mahomed v. AW. Mabood. 9 Cal. 730 (732) ; Mouh’i Md. 
Shaffee v. Budri Mat, 88 P.R. 1884. In another Calcutta case, it has 
been laid down by Mookerjce J that it cannot be laid down as an in- 
flexible rule that an application for leas'C to bid at a sale must in every 
case or may not in any case amount to an aiding of the execution, If 
the decree-holder can show that the circumstances under which the 
application was made H'cre stick that the grant of leave did in fact aid, 
or would have aided the execution, the application would be treated as a 
step-in-aid— H/>a Lai v. Dwi/o, lo C.W.N. 209 (214, 216) 

Application not merely asking for leave to bid but also praying that 
the amount he would bid might be set off against the decretal amount 
due to him, is a step-m-aid of execution — Nabadip v. Bepia, 12 C.W.N. 
621 , Vappu V. 5n’aAntjfcsAam. S3 Mad. 390, S8 Al-L-J. 406. A.I.R. 1930 
Mad. 588 ( 589), 123 l.C. 577. An application for re-auction of the pre* 
perty (there being no bid at the first auction) wii)i a prayer for permission 
to bid at the re-auction is a step-in-aid— Saif/ Ram v. Lata Rai Chand, 
60 P R. 1912, 14 l.C. 463. 

To be put into possession — ^An application made by the decree-holder 
to be put Into possession of the property which he had purchased at an 
auction held m execution of his decree, is a step-m-aid of execution— 
Mch Lai V. Makund, 19 All. 477; A'anmiJi v. Ax'vulij. 50 Alad. 403, A.I.R- 
1927 Al3d. 2SS, 99 l.C. 677; Lakshmanna v. A'liffftammaf. 24 Mad I8S; 
Appaihurat v. Panayappan, 57 M.L.J 468, 122 l.C. 526; Babu Ram v. 
Peary Lai, 41 All. 479. 50 l.C. I43; Sadasfiiv v. Vithal, 35 Bom. 452, 
11 1C. 987, SanatMllo v Ra/ Kumar. 27 Cal. 709; Prem Krishna v. 
Juramoni, 13 C W.N 694, I l.C. 430; Annoda v. SomOruddi, 23 
926, 30 C L.J. 135, 54 l.C 839. In 23 C.W.N. 926. Cuming J. held, to 
the contrary, that sll steps in execution must be taken by the decree-hoiaer 
as decree-holder and not as auction-purchaser, and therefore the application 
mentioned abo>'e, not being made by the decree-holder as such, was not 
a step This opinion was also expressed by the Allahabad High Court 
in Bhagnati v Bonn-ari Lai. 31 AH 82 (F.B.) though the question 
not definitely before the Full Bench. And this opinion is now conflrme , 
by a recent decision ol the same High Court — Mohsin v. Haider, 50 A1 . 
670. 20 A L J 498. 115 l.C. 869, A.I.R. 1938 All. 363 (369. 370) (Min- 
ing 31 All 82 F.B and dissenting from 19 All. 477 and 41 All. 4i9). 
The Patna High Court likewise bolds that such an application Is no 
a step, because since the decree-holder rakes possession not as decrea* 
holder but as an auction-purchaser, the question between the Judgmon - 
debtor and the purchaser cannot be said to be one relating to the execu- 
tion. discharge or satisfaction of the decree — Kamal v. Kesho Fru^ ' 

I Pat. 701 (705). 4 P.UT. 226, A.I.R. 1922 Pat. 310. 68 IC 6^'r 
Tri'nle Nath v, Banxman. 2 Pat. 249, A.I.R. 1923 Pat. 22. 5 P L.T. 

72 J C 938. 
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To heve piriri'n icnrion<“i : — An *rpUcation by a decrcc-holdcf, In 
the cnurre rf an Inte^liption Into an obfcciion to ihc attachment of 
rtr^eny, to hi^e hia «Iinei«cs lummoned la a stcp-In-aid of execution— 
Kciif S'clh V. til'll A'cnf, 21 C.U*.N. 6CS, 40 I.C. 1005; Brojcndra v. 
Di'i 22 C.Xr.N. 1027. 44 I.C. 0(M; Mahomed Stddiq v. Misri 

Let. IP A.L.J 843. A.I.R. IP22 All. 432. 64 I C. 524; Ah Muhammad 
Khan v. fJur Pra\hcd. 5 All. 344; Skeo Sahay v Jamuna, 4 Pat. 202, 
6S I.C. 807, C P.L.T. 777, A.I.R. IP25 Pat 459. Suraimal v, Sarioog. 
3S I.C. 540. 2 P.L.J. 5, Shugati v Ram/os. 5 I.C 292. So also, the 
filing of a list of mitnesscs by the dccrceholder tn a proceeding to set 
aside the execution sale at the instance of the iudgment-debtor, is a 
6tcp-in-aid of execution — JagJco v flAtiftancsnari, 7 Pat. 708, 9 P L.T. 
817. 113 I.C. 5S2. A. I R. IS2S Pal. 612 (614). 

For iisue of a seal n-arrant . — An application made to the Calcutta 
Small Cause Court for the issue of a seal warram is an application to take 
a step-in-aid of execution— yu^arna/A v. Bro/onath, 29 Cal 580, Leehman 
Das V. Marain Das. 3 A.L.J. 815 

for certifieation of payment —An application by the decree-holder to 
certify certain payments made by the lodgment-debier i$ a step-in-aid of 
execution, provided the payment has actually been made — Rakhal v 
jogendra, JO CLJ 467, 3 I.C. 391; Backaroi v. fiabayi, 38 Bom. 47, 
21 I.C 407; Leeky v. Bank of Upper India. 33 All 529, Choie Singh 
V. /snarl. 32 All. 257, 7 A L J 251 , Han Charan v Han Choran, 6 I.C. 
43; Copal v Rafendra. 20 C.W N 615, 34 I C 625, Muhammad Husain 
V. Ram Sarup, 9 AH 9 In a recent case before the Judicial Committee, 
their Lordships did not decide (s$ it was unnecessary m the case to decide) 
whether a certification of payment amounted to a step-in-aid— Shrj Prakash 
V. Allahabad Bank. 3 Luck. 684 (PC.). 33 C W N. 267 (274), 114 I C. 
581, A.I.R. 1929 P.C 19 The Calcutta High Court has laid down 
that if a payment is made in part satisfaction of the decree within three 
years from the date of the decree, and then an application for execution 
together with an application for certifying the payment is made by the 
decree-holder within three >ears from the date of the payment, the 
application is within time, since the payment may be considered as a step- 
in-aid of execution— /fltinirfl V Gagan Chaiuf, 46 Cal. 22, 45 I.C 903 
But the Madras High Court has disapproved of this view and pointed out 
that it 15 the appUcatian for certifying the payment, and not the payment 
itself, that can be considered as a step-m-aid of execution, consequently, 
if a decree is made in 1915, and a payment (s made in January igis 
(within 3 years from the date of the decree) but an application for execu- 
tion (together with an application for certifying the payment) is made In 
January 1920, the execution Is barred— ATerayana v. Kunhi Raman 20 
L W, 190, 82 I.C. 743, A I R 1925 Mad. 131. 

So also, an application made by the tadgment-debtor and signed by 
the decree-holder, to have certain payments, which were made out of 
Court, certified, and praying that time be allowed to pay the balance of 
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the decree, the attachment la the meantime continuing, is a step-in-aii 
of execution — IV'cai Imam v. Poonit Singh, 20 Cal 696. 

Application to proceed with the case: — On an objection being put m 
by the Judgment-debtor to the execution, the Court ordered the parties 
to produce evidence in support of their respective cases, and in the course 
of those objection-proceedings the decree-holder filed a list of witnesses 
and intimated to the Court that he was ready to proceed with the case. 
It was held that the decree-holder’s action implied an application on his 
part to the Court to take the evidence which he was prepared to adduce 
and repel the objection taken by the judgment-debtor, and in effect that 
this should be taken to be an application to the Court to take some 
step-in-aid of execution — Brofendra v Dil Mahomed, 22 C.W.N. 1027, 
44 I C. 604. 

To have objections dismissed : — An application to the Court executing 
a decree asking that certain objections to the execution of the decree be 
dismissed is a stcp-in-aid — Tamtinnnissa v. Najju, 40 All. 668, 16 ALJ. 
704, 48 I.C 38 An appfication by a decreeholder prayfng that the 
objections taken by the judgment-debtor to the sale of property in exeeu- 
tion of the decree should be disallowed, is a step-in-aid of execution-- 
Kewal Ram v. Khadim Hussain, 5 All. 276; Gobind v. Rung Lai, 21 
Cal 23 

For arrest of surety —An application asking the Court to execute the 
entire decree by the arrest of the surety who has made himself liable tot 
satisfaction of the decree, is an application to take a step-ln-ald of execution 
of the decree as against the original judgment-debtor— Mahomed 
Mahomed Ibrahim, 43 AM. 152, 18 A.L J. 988, 58 I.C. 794. 

For arrest of fudgment-iebtor : — ^An application for execution of s 
decree by arrest of the judgment-debtor will operate to save limitation m 
respect of a subsequent application In which the prayer was first for the 
arrest of the Judgment-debtor and secondly lor the arrest of two persons 
who had become sureties for the due satisfaction of the decree by t^« 
judgment-debtor — Badruddin v Muhammad Hafiz, 44 All. 743, A.l.R 1®-- 
All. 481, 77 I.C. 129. 

for re-arrest of judgment-debtor. — ^Where an arrested judgment-debtor 
was released from (all on his applying to be declared an Insolvent, an 
application by the decree-holder lor re-arrest ol the judgment-debtor s 
a step-in-aid of execution— 5arc/ v. Mahabir, 33 Ali. 279 

For final decree for sale: — ^An application by the holder of a prelind- 
nary decree in a mortgage suit, for a final decree for sale, is a stcp-ln-a ^ 
of execution— Gu/o/*pj v. Erava, 46 Bom. 269, A.l.R. 1922 Bom 118> 
63 I C 84. 

Compromise A compromise to have the rest of the decree executed 
on a future date is an application for taking a step-ln-aid of execution 
litndesnau v. Awadh Dehart. 6 I.C. 360. 

Application for substituted service: — An application for substitute 
service Is a stcp-in-aid of execution — Amina v. BanarasI, 36 AM. 439 
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Tot ronfifitwnci o) *sio : — Aft ippllcstiofl by ihe decrw-holder lor 
ccRtinuance of the tale in order to secure the attendance of more bidders 
i$ a I’ep-In-jld of ciccuticn— Drstredijr IVHjmaniJr v. SitikoUi Chinna, 
16 M UT. 103, I LT. 573, 25 IC. 58. 

716. Step, whal ia nol An arp5'ca«<on by a decree-holder 
asking for the release of a portion of the property from attachment, for 
postponement of the sale and for the striking of the case off the file, the 
at'achment of the remainder of the property being maintained, is not an 
application to take some ttep-ln-ail of execution because it does not ‘aid’ 
pr adtance the execution proceedings— AMnl Hofsein v. Foiilan, 20 Cal. 
255; Fchr v. Gfiubm, 1 All 5S0. 

Then a person goes to serte nonce on the Judgment-debtor as men- 
tioned in old cl. 6, the mere fact that the decree-holder accompanied the 
peon to identify the judgment-debtor is not Itself a step-ln-a!d of execu- 
tion— /ugaRiihor t Chittiamom, 18 C VC' N. 1288, 27 I,C 225, nor docs 
the filing by the peon of an affidavit of service of the notice on ihe 
Judgment-debtor amount to a step-m-aid of execution— /I nnupurna v, 
Dhirendra. 24 C.T N. 55, 30 C L.J 518. 54 1 C. 1 But see page 797 
•ante. 

Where a decree has been lost or destroyed, an application to ihe Court 
to reconstruct the decree la not a step, because it is needless for the decree- 
holder to have the decree restored before he applies for execution. 
Limitation will run from the date when the judgment was pronounced 
—Ral Gir v Ishwardhari. 1 1 C L J 243. 5 I C. 660 

An application by a decree-holder, who has himself purchased the 
ludgmem-debtof's property, to receive the amount of poundage fee from 
him fa not a step-in-aid of execution— Agfiore Kab v. prosonno, 22 Cal. 
827; Anando v. Harasundan, 23 Cal. 196 

An application by the decree-holder for return of the decree to him 
for the purpose of enabling him to execute his decree subsequently is not 
a step — Mahalinga v Narayana, 6 ML) 23, Aghore Kah v. Prosonno, 
22 Cal. 827, Raiaram v Bunu/i, 22 Bom 311. ' 

An application made by both the parties to postpone the hearing of a 
pending execution with a view to arrive at a compromise is not a step-in-aid 
of execution, because such an application is not made iti furthering the 
execution of a decree, but on the contrary it is a step which if successful 
would avoid the necessity for execution— VisAnn v Narasimha 25 Bom 
LB 490, A I R 1923 Bom 461. 73 I C. 1011. 

An application by the decree-holder to be allowed to set off the 
purchase-money of the property purchased at auction by the decree-holder 
himself, against the decree, instead of paying it into Court, is not a step- 
in-aid of execution— ,4ni7/t<fo v Hanjsundjn'. 23 Cal. 196 Contra-^afti 
Begam v. Raistinnissa, 8 O.C 161 ; Nabadwip v. Bepin, 12 C.W N 621 
An application by the decree-hoWer for sanctioning an agreement to 
give time to the judgment-debtor for payment, and nol for execution of the 
decree, is not a step-ln-ald of execution— Bemw v. foverckund 19 
Alad 67 ' 
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An application by the decree-holder for a list of the properties aitjchei 
in execution of his decree is not a step-in-aid of execution — Ranga Chcriir 
V. Balaramasami, 21 Mad. 400. 

An application by a decree-holder opposing the application of tlie 
Judgment-debtor to sell the property in a certain order, is not a step-iO' 
aid of execution— TroytoJiiyfl v. Jyoti Prokash. 3D Cal. 761 (771). 

An application by the decreeholder objecting to the jodgmeot-debior's 
application to record satisfaction of the decree is not a step-in-aid oi 
execution— Auppuswami v. Raiagopala, 45 Mad. 466 (470), 42 Ml} 303. 
A I.R. 1922 Mad 79, 70 I C. 324; Krishna v. Seeiharama, 50 Mad. 49, 
9S 1 C. 456, A.l.R. 1926 Atad 1178 (1180). 


Where an application for execution by an assignee of a decree froai 
an adult decreeholder who transferred the same on behalf of hiwseli 
well as his own minor brothers, was dismissed in foto, as leave of li'* 
Court was not obtained for the assignment, such application, being made 
by a person not entitled to make it, was not a step — Kailasa v. RamaaBiti, 
6 L.W 19. 39 I.C. 950 

An application which asks for a relief be> 0 Dd and outside th® dettt* 
altogether is not a step-tn-aid of execution — Pandarinath v. Lild Ciicni. 
13 Bom 237. Bando v Narasinha. 37 Bom 42, 14 Bom.L R, ?8I. *7 I C 
210, Nathabhai v Pran/ivan. 34 Bom. 189. 

An application asking for time is not a step-in-aid of execution- 
Kttrtick V Juggernath. 21 Cal. 285 (288). But under certain circumstanMS 
It may amount to a siep-m-ald See page 798 ante. 

In the absence of an application to proceed with the sale, the mere 
nling of an affidavit by the decree-holder stating that there are no incum- 
brances over the property does not amount to a step-in-aid ol erecudon^ 
Cmrann v Ganga Sahai. 22 A.L J. 410. A I.R. 1924 All. 8li. 78 I C. 631- 

When the Judgment-defator has applied for insolvency, the resisunce 
of the decree-holder to the Judgment-debtor's application will not snioum 
to the taking of a step-in-aid of execution — Lansta v. Bai/ncth, 23 Al- 
387 (390). 

Application for copy of decree —An application by a decree-holder 
or a copy of the decree is not a step-in-aid of execution — Gopilandhav 
Domhuru. n Aiad. 336; Gaaga Pershad v. Debi Sundari Dabia. H 

Roikumar Bancrjee v. Raf Lakhi Debt, 12 Cal. 441; Mut/iia Wr”' 
V. Uakkat Karnavan. 39 M L J. 572, 60 I.C. 117, 


To bring decree into conformity with iudgmcnl :-An appliMfion io 
amend a decree or to bring a decree into conformity with the iud^r^’ 
cannot be treated as a step-in-aid of execution— A'a/fu v. Fahiman. I3 M 
20 All. 304; Ashanulla v. 

27 All. 575. But when such amendment Is made by the Court, if ^ 
a fresh starting point ol limitation for the execution of the decree un:-r 
clause 4 


, Far tijy of rirealmn :—An .fpllcallon by Ihe dtcrct-boldtr W ' 

'!C'- '"C"'!”" rfocwdiniis Is no. a atep-In-ald of ortcollon-WV v. 

/ , I All. 5S0. 
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For poMponement of lafr;— An applicsilon by the decfee-holder for 
poMponement of asle In execution on the ground that he had allowed 
lime to the judcmcnt-dcbtor la rot a stcp-ln-ald of cxecution—ArJinafft 
Kean' T. Debt Dilhsh Rsi. 3 All. 757. An application by the decree-holder 
for postponement of the aale not with a view to enable him to bring the 
properties to sale more advantageously to him, but on other grounds, Is 
not a step-ln-ald of execution — Ttoitokya v. JyoU Prokash, 30 Cal. 761. 
But a joint application made by the decree-holder and |udgment-debtor 
stating that a certain pajment has been made by the judgment-debtor 
and that the decree-holder has agreed to give lime to the judgment-debtor 
for the pa>mcnt of the balance, and praying that the sale may be postponed 
and time granted, constitutes a step-ln-aid of execution— v. Sheo 
Proiad, 4 All. GO 

To take out money According to the Calcutta High Court and 
Punjab Chief Court, an application made by a Judgment-creditor to take out 
of Court certain moneys deposited by the Judgment-debtor, or to withdraw 
a money awarded to him upon rateable distribution, or to take out the 
proceeds of an execution sale of the judgment-debtor’s property, is not a 
step-ln-ald of execution The reason Is. that so long as the money or the 
fund out of which payment Is sought has not been realised in execution, 
an application for payment of the money is an application, to take a atep- 
in-ald of execution. But when the moneys have been realised and are 
lying in Court, an application for payment of the money Is an application 
lor merely a ministerial order, and not to take a step-in-aid of execution— 
Hem Chunder Chowdhury v Brcio Sundan Devi, 8 Cal 89, Fatal Imam 
V, Metia Singh, 10 Cal 549, Ounga Pershad Bhoomik v Debt Sundari 
Dabifl, 11 Cal 2Z7 , Sadananda v KafiSaitfcar, 10 C W N 28, Aaru v. /liar 
Singh, 103 P.R. 1908, 207 P.L R 1908 (F.B); Mulchand v. Hour Singh. 
27 P R. 1888 But according to the other High Courts, it is a step— 
Venfcafarayulu v Narasimha. 2 Mad 174; Koormayya v Krishnamma, 
17 Mad 165; Paran Smgh v. favahtr Singh. 6 All 366, Kerala Verma 
V Shankaram, 16 Mad. 452, Bapuchand v Mugutrao. 22 Bom 340; Safan 
Singh V. Hira Singh, 12 All 399, Alufcfiand v Jamanbi, 27 Bom. L R. 
671, A l.R. 1925 Bom 443, 89 I C 228 

The Madras High Court has made another kind of distinction, viz. 
that if the monies lying in Court are the proceeds of an execution sale, the 
application by the decree-holder for payment of the money is a step-in-ald 
of execution, but if the monies lying in Court are not the proceeds of a 
sale in execution of the decree, but have been deposited by the judgment 
debtor (or his agent) for payment to the decree-holder, the decree-holder’s 
application for payment is not a step-in-aid of execution— Ba/aguruswamf 
V. Curusnami, 48 M L.J 506, A.I.R. 1925 Mad. 703, 87 l.C. 989, i4ppa- 
stt'umi V. fotha Saicken, 22 Mad. 448 The Bombay High Court has 
expressed the opinion that there Is no difference between money paid into 
Court m satisfaction of a decree and moaey lying in Court which is the 
proceeds of a sale held in execution of the decree— Mu/eftand v. Jamanbi 
(supra) 
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For conflrmotion of sale: — As the Court is bouitd to confirm a sale 
after thirty days, m the event of no application under section 311 C. P. C. 
being made, an application to confirm the sale cannot be regarded as one 
in aid of execution even though it is made by the decree-holder as 
purchaser — Umesh v. Shib tfarain, 31 Cal. 1011 (dissenting from Gobini 
V. Rang Lai, 21 Cal 23 and Kewal Ram v. Khadim, 55 AH. 576) ; Panahanan 
V Nrisinha, 11 C L.J 356. 6 I C 264; Tnloke Nalh v. Bansman, 2 Pat. 
249, A.I.R. 1923 Pat. 22, 5 P.L.T. 30, 72 I.C. 938 

For recovery of costs : — ^An application for realisation of costs fnci* 
dental to the execution proceedings is not an application for the execution 
of the original decree or any part of it — Sahu Nandlal v. Saha Dharam, 
48 AH. 377, A. I R. 1926 All. 440, 94 I.C. 961. A decree was passed 
directing the execution of a machalka by the defendant In favour of the 
plaintiff, and for costs. An application was made for enforcement of the 
decree by execution of the machalka. This application was made more 
than 3 years after the last application for the same relief, and less than 
three years after the last application for realisation of the costs of certain 
execution proceedings. Held that the last application for realisation of 
costs was for incidental costs In execution, and was not an application /or 
execution of the decree or any part of it. Consequently It could not ts'it 
limitation so far as the relief by way of execution of the macluilka was 
concerned — Appu Rao v. Ramakrisbna, 24 Mad 672, 

718. Clause 6 Restiiotion t—The old clause 6 has been 
replaced by an entirely new clause, and this new clause is Intended to 
set at rest the conflict of decisions as to whether an application icf 
restitution fell under Article 181 or Article 182. 

An application made to obtain restitution under a decree in accordance 
with section 583 of the old C. P. Code (1882) was held to be a proceeding 
in execution of that decree, and governed by this Article — Venkayya v. 
Raghavacharlu, 20 Mad 448; Nand Lai v. Sita Ram, 8 All. 545. in 
Karupam v Sadasivam, 10 Mad 66, Caagadhar v. Lachmait, 11 CLj. 
541, 6 IC 125, and Harish Chandra v. Chandra Mohan, 28 Cal. 113, 
however, such an application was held to fall under Article ISI So also, 
the question as to whether this Article applies to an application under the 
new C P. Code (section 144) has been the subject of conflicting decisions 
In the following cases it has been held that the words “an application for 
execution of a decree” occurring fn this Article mean an application to 
enforce the decree, and in the case of applications for restitution on 
reversal of a decree, the legal obllgsllon arising from the appellate decree 
Itself is sought to be enforced, and not any Independent obligation. Con- 
sequently an application for restitution Is an application for execution of 
a decree and Is governed by Art. 182, and not by Article tSl^Gnnamalai 
V, ^Ifftfian. 33 M.L.J. 413, 42 f.C. 530; SomaJundaram V. Chokkallngan. 
40 Mad. 780 (782); Kur^igmvda v. Nlngangon'da. 41 Bom. 625 
19 Bom. LR. 63S. 41 I.C. 238; HamldalU v. AhmedalU. 45 Bom 1137. 
23 Bom.L.R. 480. A.I.R. 1921 Bom. 67. 62 I.C. 233 But the 
Chief Court and the Patna High Court have drawn a distinction between 
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»cc. r! the old C. P. Cod< «nd «c. M4 of the new Code, and arc 
of cfinifTn that an irpliealion for restitution under sec. 583 of the old 
Code »4s an application for eaccution miihin the meaning of Art. 183, 
but under the new Code of Ipoa, an application for restitution, unless 
such is ctpfcsO) ordered by the Appellate Court, is not an application 
for esecution, but is a rni<cellancous application In the nature of an 
application for ctccution and falls under Art 181 — Ram SinRh v. 5ham 
Vanftaj. 15 P.L.R IP18, 44 l.C 301. 67 P R. 1018, Chandra SinRh v. 
Bishen A.l.R. 1034 Lah IC6. 76 1 C. £01. 5 Lah. L J. 389; A'npa 

SinJhti V. .MahantJ Baibhaira. 47 1 C. 47. 3 P L J 367 (369. 3711; 
Bifnuland v. BaJanU Kuman. 3 Pal 371 (387) (F B ) A 1 R 1935 Pat. 
1, 78 l.C. 300 (owrrulinc Baianf A'nfflan v. Balmuktind, 2 Pat 277) 
The Calcutta and Allahabad High Couns are also of opinion that an 
application for restitution under sec 144, C. P Code 1008, is governed 
by Article 181— Fccfar Rahaman v. Abdul Samad. 02 l.C. 960, A.l.R 
1036 Cal 931 ; Hamfannissa v. Chnnni. 19 A.L J 549, 63 I C. 184 (165) ; 
Asufo!)! V. Urendra, 21 C.^' N. £54 (569). 38 l.C 17; Hart Mohan v. 
Parameshn-ar. M Cal. Cl. 32 C N. 971 (972, 982). A 1 R. 1928 Cal. 
C40. 

According to the new clause 6 of this Article, an application for 
restitution (In respect of money) is treated as an application for execution; 
but it should b« noted that this clause applies only where restitution is 
applied for In pursuance of a decree obtained In a scpjrofi; smi brought 
for the purpose of obtaining the restitution, and not where restitution 
Is applied for In consequence of the reversal of the original decree on 
appeal or review The scope of this clause is limned, for sub>section (2) 
of see. 144 C. P Code expressly bars a separate suit for restitution, and 
allows it only where the restitution could not he obtained by an application 
under sec 144. 

The period of limitation runs from the date of the decree passed in 
the suit for restitution , if there is an appeal, time runs from the date of 
the order of the final Appellate Court confirming the decree of the first 
Court, and not from the date of the decree of the first Court C/. farlar 
Rahman v Abdul Samad, 92 l.C 960. A 1 R 1926 Cal 981 The ruling 
in Han Mohan v. Parameshwor, 56 Cal 61. 32 C.W N 971 (according 
to which lime runs from the ori^nal order of restitution, and not from the 
Appellate order) does not seem to be correct 

Where an application Is made to obtain restitution as the necessary 
result of the order of His Majes^V 1" Council, the application is to be 
taken as one to enforce an order of His Majesty m Council, and falls 
under Art. 183— Sohan v Baifnofh. 50 All 767. 26 A.LJ 587, 112 I C. 
876, A I.R 1928 All 293 (294); fln; Lai v Damodar, 44 All 555. 66 I C. 
545, A.l.R. 1922 Alt.*238 

719. Clause 7 j— Inslnlmenl decrees When a decree is 
made payable by Instalments, with the further provision that in default of 
payment of any instalment the whole of the money shall become due and be 
recoverable by execution, the decree falls under this clause, because 
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•nhole amount must be hcM lo haw been dirccM to be fJii on the liJle 
0 / such df/jalt; and limiiatlon lor «iecmion begins to run when the first 
default is made— ,Voft Mohun v. Durgj CAurn. IS CaU SOd (SOS); Blr 
Nerj»n V. Djrpj Niir^in, 20 Cal. T-l; /uJhistir v. Nobin, 13 Cal. 73 (75); 
ZnhuT Khan v. BfiallJU-iir, 7 All. 327 (330); Duhool- v. Chiigon, 2 Bonn 
3S6: S/iih Djt V. KflJlia. 2 All. 443; Sftanlar v. Jalpa. 16 All. 371 (372); 
Ugrijnalh v, Lagannuni. 4 All. S3 (R5) ; RjiehanJ v. Dhsndo, 42 Bom. 723; 
ChJttjr V. Amir. 38 All. 204 (207); AtlJh Bakst: v. Dhau-ani. 100 P.R. 
1002. St. Etahy fiw v. Nau-ol Lai. 4 I'.L.J. 150 (162). 50 I C. 364. 
But a Full Bench of the Allahabad High Court has recently laid dcn>.n 
that where .i decree (a) directed payment of the dccreml amount by 
insnilments on rirtlcul.ir dates and (b) also authorised the dccrecholJer 
in the case of a default in the payment of two successive instalments to 
re.ilisc the balance of the decretal amount at once, held (a) ih.n if the 
application for execution was an application under the first part of the 
dec«e to recover certain jnsfufmenfs already overdue. Article 182, cl. 7 
applied and limitafion ran in respect of each Instalment from the date on 
which if bectme pavable. (W but if the sppHcaiion for execution was an 
flpplicaiion under the second part of the decree to recover the cnlirf 
balance of the decretal amount at once upon default, this clause could not 
appiv, beciuse at the date of the decree it was not certain whether and 
when the default of two consecutive payments would occur; it was there* 
fore impossible to say that the decree had fixed a eerfain date for the 
payment of the whole amount m a lump sum. Such a da*e wms not at all 
certain (the word *cenato’ means a date which must certainly occur). 
Consequentlv, Article 181 (the general Article) applied, and time ran 
from the date of the l.ifer of the last two successive instalments unpaid— 
/ofi Prasad v. Srieband. 51 AH 2SJ (F.B.), 26 A’L.J. 666. A.i.R. 1628 
AU 629 (634 . 639), U2 IC 73. 

U’h^rc payments were made tow'anls an instalment decree (which 
contained the usual default clause) but such payments were not ccrti.'lcd. 
the Court would assume that no payments were made, and so the period 
of Iimitaiinn ran from the date when the first instalment was doc — 
Chjftjr Smgh V Am/f Singh. 38 All. 204 (207) ; AIitAu Lai v. A’AciVjIi. 12 
All 569 (570). VTherc an instalment decree directed that in case of 
failure of patmeni of an instalment, the decree-holder was to uui/ for one 
year, nni that If during that lime the debtor did not pay the amount of the 
Instilment the decree-holder would be entitled to recover the w hnle amount, 
held ih.it the lime for the execution of the decree ran from (he expiry 
of ore year alicr (he dire of default — Hira Chand v. Ahii Lata. 40 Bom. 
7(51. A I R 1922 Rom 95. 67 I.C 153. 24 nom,L.R, 2(39. 

On .Vih September 1916. the pbintiff obtained a decree by which 
cenain properties were to be left In possession of (he dclcrdint, who was 
in piv to the phlniltT annually a stmt of 7?s. 2.00Q In the tnanth of A'.t<orr, 
or in default of payment of the same |R<. 2.000 anninHi) the siU 
prrperfc* wotilJ be made over to the phintiff. On fiih October 1924. the 
rlalntlfi-dccree-hr'ldcr filed an application for exccuiion of tlw decree 
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acain<{ the defcnianl-judcmcnt-dfbtor in default of payment of two Instal- 
ment! cf Rs 2.000 each, for 1923 tnd 1924 respcctitcly, and claimed, as 
the iuiement-debtor failed to pay sccordini* to the decree, that the Court 
micht direct the delivery of the lands by the judement-debfor to the decree- 
holder. It uas pleaded that execution *« time-barred Held that upon 
a true conMruciicm ol the decree, each Instalment as It became due was a 
claim oriclnailn^ under the decree from the date when such claim arose 
and that Article 182, clause 7 applied; that on the occasion oj a default 
in each payment, the ripht of the decree-holder to ha\c the property made 
over to him arose and therefore the claim to the lands was not time- 
barred; that time did not necessarily run from the date of the earliest 
default, if any occurred before 1623— Alating Sin v Ma Tok, 5 Rang. 422 
(P.C.), 32 C.VC N. 1, 53 M.L.j. 22. 29 Bom. L R. 1014, AIR 1027 P C. 
146, 101 I.C. 73G 

U'airer:— On the application of the principle of Article 75 it has been 
held that even though an instalment decree provides that on default of 
payment of any one instalment, the whole amount shall become due. it is 
open to the decree-holder to waive the default by accepting an overdue 
instalment (instead of putting into force the decree for the whole amount 
at once upon the default), and to apply for execution In respect of a subse- 
quent instalment on a fresh default, and this application will not be barred 
on the ground that more than three years have elapsed alter the first 
default-'Rom Culpo v. Ram Chunder, 14 Cal 352 (355); Alon Afohun 
V. Darsa Charan, 15 Cal 502 (505), Kaskiram v. Pandu. 27 Bom 1 (13) 
(F.B,); Hurri Pershad v. Nasib Smgh. 21 Cal 542 (546), Jalim Chand v 
Yasufali. 54 Cal 143. A 1 R 1925 Cal 1012, 66 1 C 1051 , Rajeswar v. 
Hon. 19 Mad 162 In two catlier Bombay and Allahabad cases It was 
held that since m this clause no mention is made of waiver as m Art 75, 
the principle of waiver did not apply to instalment decrees A decree- 
holder was therefore always bound to lake out execution within 3 years 
from the first default — Duhoak v Chupon. 2 Bom 356, Ugrah Nath v 
Laganmani, 4 All 83 (85) But the Bombay case is Impliedly overruled 
by 27 Bom. I (F.B ) cited above 

Where a decree payable by instalments provides that the decree- 
holder shall have discretion or option, on default being made in payment 
of any one instalment, to realise the full amount of the decree with interest 
without waiting for any future instalment, the period of limitation does 
not necessarily run from the dale of the first default — fanh v Ghulam 
All, 5 All 201 (206). This clause applies only where the decree directs 
any payment to be made on a certain date If however, the decree 
provides that the decree-holder shall have “discretion" to realise the whole 
decretal money when the default is made, the date of default cannot be 
taken as being the date directed by the decree. In such a case, the 
decree-holder is not bound to execute his decree for tbe whole amount 
remaining due as soon as the first default is made, but he may waive tbe 
default by receiving the overdue mstalment and execute the decree for 
the subsequent instalments as they become due. Time runs 
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due date of each instalment—LflcAm* v. Sarja. 39 All. 230 (233), 15 A.L J. 
102. 38 I.C. 634; Nilmatfhub v. /Mmsodoy. 9 Cal. 857 (860); Apfayja 
V. Papayya, 3 Mad. 256; AUah Baksh v. Bhawani, 131 P.L.R. 1902, 100 
P R. 1002, Ktshen Chand v. Bhai Gopal, 6 P.R. 1913, 172 P.L.R. 1912, 
16 I.C. 842, Shankar v. Jalpa, 16 All. 371 (374) In such a case, the 
decree-holder's omission to apply for execution of the whole decree within 
three years of the first default, mil only affect his right to recover the 
instalment In respect of which the default was made and to recover the 
whole ol the decretal amount at once, but will not affect Ws right to reco\’er 
subsequent instalments which fell due within three years before the appli- 
cation for execution — Asmatalla v. Kally Cham, 7 Cal. 56 (60); AUah 
Baksh V Bhatvani, supra; Kishcn Chand v. Bhai Copal Singh, supra. 

In order to constitute waiver, there must be paymenf and acceptance 
of an overdue instalment. The mere silence on the part of the decree- 
holder, or his abstinence from suing after there has been a default, does 
not amount to a waiver on his part— Hurri Pershad v. Nasib Singh, 21 Cal. 
542 (547). Bir Naratn v. Darpa Narain. 20 Cal. 74 (78); KasMram v. 
Panda, 27 Bom I , Chaltar Stngk v. Amtr Smgh. 38 All. 294 (297). And 
this Is 80, whether the decree provides that on non-payment of an instal- 
ment the whale amount sftaif become due, or it provides that on non- 
payment of an instalment, the whole amount may be sued for— Warri 
Pershad v Nasib Stngh (supra) There must be proof of payment of the 
o\erdue instalment Where the decree-holder alleged payment of an 
Instalment by the ludgment-debtor, which the latter denied, and the 
payment has not been certified, held that there was no evidence ol pay- 
ment, and consequently no evidence ol waiver; and therefore limitation 
ran from the date of the first default — hUtthu Lai v. fChairatl, 12 All. 569 
(571) But see Zahur v. Bakhtanvr, 7 AH 327 (330); Rajeswara v. Hart, 
19 Mad. 162, and Hurri Prasad v. Nasib Singh, 21 Cal. 542 (549) where 
It was held that the mere fact that the payment was not certified was not 
a ground for holding that the payment could not be recognized by the 
Court In evidence of waiver. 

So long as there is no waiver, the decree-holder Is entitled to execute 
the whole decree (i e. lor the whole amount temaining due) as soon as a 
default is made; but if ihe decree-holder waives a default by receiving an 
overdue Instalment, he cannot, upon a subsequent default, put In force the 
decree as a whole, to recover the remaining Instalments that are due all at 
once; he can execute the decree only for those instalments which are due. 
Time in respect of each such instalment runs from the due date ol that 
instalment— fiiiddAo Lai v. Rekkhab Das. U All. 402 (485); Ntlmadhub 
V. Ramsodoy. 0 Cal. 857 (SCO); Radha Prasad v. Bhagnvn, S All. 289 
(202) In other rtords, the acceptance of the overdue Instalmcnis will 
amount to a waiver of the decree-holder's right to enforce the penihy 
which the decree allowed to him In the etcni of failure to pay Ihe instal- 
ments— )?aifia Prasad v. Dhagn-an, (supra). 

If Ihe decree-holder wishes to execute the entire decree, owing to 
default In the payment of Instilmeat, be must bring his application within 
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three >cars of the date of the first default. If he brings his application to 
etceutc the uhole decree more than three j-ears after the date of the first 
default, he uill not be alloued, In order to save his application from 
limitation, to fall back upon the instalment arrangement and claim to 
^eco^er the instalments that fell due U'ilhin three years before the date 
ol the application— Di> Nerain v. Darfa Naraia, 20 Cal. 74 (78). 

So also, uhere the holder of an instalment decree has once applied 
for execution of the entire decree, upon a default being made in the 
payment of an instalment, and has thus elected to put an end to the 
instalment arrangement, he cannot subsequently fall back on the provi- 
sions of the decree relating to payment by instalments, for the purpose of 
saving limitation. Thus, «here upon the judgment-debtor’s failure in, the 
p3)-nKnt of tvo instalments in 1900 the decree-holder applied for execution 
ol the decree for the whole amount on the 15th May IMl, but the applica- 
tion having been dismissed for default of prosecution, he again applied on 
the 1st July 1904 for execution, for recovery of such instalments as 
remained unpaid, held that the application was barred by limitation, as it 
was no longer open to the decree-holder to adhere to the instalment 
arrangement— Bhffgu'Ufi Das v. fanks, 26 All 249 (251) 

The question whether the <lecree*hoIder may waive the benefit of 
the provision or must execute his decree within 3 years from the due 
date of the first instalment of which default is made in payment, is a 
question purely of construction to be decided on th^ terms of the whole 
decree in each case^-fudhislir v Nobin, 13 Cal. 73 (75). An instalment 
decree is to be construed as much as possible in favour of the decree- 
holder, and unless the decree clearly leaves the decree-holder no option 
on the happening of a default but to execute the decree once and for all 
for the whole amount under It, the decree-holder may execute it on the 
happening of the first, second or any subsequent default, and limitation 
will run against him in respect of each instalment separately from the 
time when such instalment may become due—Sfiankar v. Jalpa, 16 AH 
371 (373); Lachmi Narain v. Sar/a. 39 All 230 ( 233), Allah Baksh v 
Bhawani. 100 P.R 1902, 131 PL.R 1902 

In a suit on a pronoce, a compromise petition for instalment decree 
was filed in which there was a provision that default being made in the 
payment of one kist the whole amount would become due; and subse- 
quently an instalment decree was passed in which the amount was decreed 
as per instalments but the condition as to the whole amount being due 
in default of payment of one Ust was not stated It was held that the 
decree and the compromise petition might be taken together and that the 
terms of the compromise should be taken as incorporated into the decree, 
so that the decree must be construed as one providing that the whole 
amount of the decree would become due on the default in payment of 
one kist—Jayanuddin v. JamiruJdin, 21 C.W N. 835, 37 I C. 916 

Certain dale Where a decree directed that the amount decreed 
should be paid on the expiration of 5 years, the period of limitation for 
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ctccuiion ran froni the day on which the period of 5 years from the date 
of (ho decree expired; and therefore an application made within 8 years 
Iron) the date of the decree was within time — Ifam Lai v. Natha Singh, 
■15 P.R. 18S2. 

In the Act of 187t, the words in this clause were "specified date"; 
and so, where a decree directed that a certain sum shall be paid ‘annually’ 
or 'moniiity,' held that it was not a decree for money to be paid on 
a specified date, within the meaning of this clause, and limitation ran from 
the date of the decree; In order to bring a case within this clause, a 
di'finjic date fn each month or year should be inserted in the decree for 
the payment of each instalment — Sa&hanal/ta v. Lakshmi Ammal, 7 Mad. 
80; Yusuf V Sirdar, 7 Mad. 83. Aficr the word 'specified' has been 
substituted by the word ‘certain,’ ft has been held that if in a decree a 
certain sum is ordered to be paid monthly or annually, ft means that the 
amoimts decreed are to be paid monthly or yearly from the date of decree 
I e on the date of each month or year corresponding to the date of the 
decree “Lafcshnnbfli v. Madhat’rav, 12 Bom 65; see also Aid. Kamaruddin 
V Plan La/, 13 P.R. IS03. Although a decree may not In eapress terms 
fix a specified date, yet if It can be gathered from the decree that 
raymenis arc directed to be made on d.ites or at periods which arc 
sufilclently Indicated by (he terms of the decree, the requirements of this 
clause are satisfied— ffdi'eri v. Venkamma, 14 Mad 390. The substitution 
of the word 'certain' In place of ‘specifled’ In this clause has widened 
the scope of Its meaning ft is no longer necessary to mention by the 
year, month and day (he exact date In the decree. It simply requires a 
•certain’ date. The word ‘ccriafn’ Is used In contradistinction to 
‘uncertain ’ It obviously means a date which though not expressly men* 
tinned or aiccrtalned must yet be .1 date which must certainly occur— 
foil Prjsad V Srkhand, Si All 237 fF.B), A.l.I?. I028 All. 629 (634), 
II2 IC 73 Thus, where a decree directed the defendants to pay 
mitntemnce to the plaintiff at a certain rate per year from the date of the 
ptilnt, which was I8ih July IR76. until her death, It was held that the 
proper constnicnan of the decree was ih.st p.symcnt should be made on the 
iSih July IflTf. iSih July 1S78. and so on In e\cry subsequent year on the 
corrcsi^ndin;: dale ; and so the decree was one which directed payment to 
be made on a ccn.sin dife — A>t-tnma v. Naminj. '30 Mad. bO-l 

Vt’hcrc a money decree directs that the plaintiff should not be'cntliicd 
in MVe nut execution of the decree until after a certain event, e.g. until 
the dKpoMl of the petition lor ln«)Ivency made by the dcfendmis, held 
tbit chu'< 7 cannot apply, beeiusc there Is no dlreelion In the decree 
that any payment Is to be m.ide at the date of the dI«pos.iI of the Iflsol* 
vcncy petition or on any other date— A«hrd/t/Jdin v. nepin IJrharl. 30 Cal. 
407 (412) 

A decree which directs the sale of the mnrtgiged property In default 
of payment of the mcnpige-moncy w'ltMn the date fixed In the decree 
It not a decree 'directing the psymenf of ihe amount to be made on a 
certain date' within the meaning of this clause, and an application for sale 
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of the rropcrty upon non*pa>ment of the money within the date fixed is 
not an application to ’enforce payment of the money.’ This clause docs 
not apply and the application falls under Ankle 181. If, however, there 
is also a personal decree apainst the moneagor, and the application is to 
enforce the decree as such, limitation will run from the date of the decree 
under clause I 51 payment Is enlorceable under the decree irom the dale 
thereof, or from a future date under clause 7 If payment can be enforced 
only on or after such future date fixed in the decree — Goundan 
V. Naniippa, 3G Mad 780 (784) See also 16 All 237 cited m Note 693 
under Aniclc 181. 

If a decree passed by the trial Court in 1911 directed payment to be 
made in three instalments on March IS, 1912. March 15, 1913 and March 
15, 1914, and the decree was finally confirmed by the appellate Court in 
October 1914, he!d that the dates for payment must be taken to be 
15-3-1915, 15-3-1916, and 15^1917, as the effect of confirmation by the 
appellate Court was to extend the time— Darubhai v BecJiar. 49 Bom. 305, 
27 Bom. L R ^196, 86 I C. 894. A I R 1925 Bom 270 

720. Explanation I— Separate rights and liabili* 
ties : — ^There a decree is passed separately against several persons, an 
application for execution against one of them is inoperative to keep the 
decree alive against the others — Gbufam Afufiiuddm v Damber Singh, 
40 All. 206 (209) A decree against one person for arrears of the rent 
of one period, and against another for rents for anoiher period, must be 
taken as a separate decree against each for the portion for which each 
Is declared liable, and consequently the execution proceedings against 
one would not prevent the law of limitation from barring the execution 
against the other — Wise v Rainaram 10 B L R 253 (F B ) Where a 
plaintiff obtained separate decrees against several persons m respect of 
several duties which they were to perform separately, and the plaintiff 
chose to proceed in the first instance against some and not against the 
others, in taking out execution, it was held that the proceedings taken 
at different times were not continuous, and that limitation would run 
separately from the date of the latest action in each case— //urryhur v 
Hridoy. 25 W R 310 A decree which specified different sums as being 
realisable from three distinct tenures must be construed as three distinct 
decrees, and a prior application m respect of the sum decreed, so far 
as one of the tenancies was concerned, could not operate to save limita- 
tion for the sum due undCr the other tenancies— Ohirendro v /Vischinfa- 
porc Co , 36 I C. 398 (Cal ) Where a decree was passed originally in 
favour of one person, and was afterwards owned by more persons than 
one in severalty by virtue of assignment from the original single decree- 
holder, it cannot be said that the decree has been “passed jcvera.'Iy 
In favour of more persons than one*’ within the meaning of the first 
sentence of this Explanation The rights of all the sex era! decree- 
holders in this case will be treated as loiat. and an application for 
execution made by one of them will keep the decree alive in favour of 
all— Kcnkafa Rcddayya v. Yera Kayya. 45 Mad. 35, A.l.R 1922 Mad^ 
129, 69 I C. 277. - 
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sequcntly an arplicjtion In accordance with law and kept the father’s 
decree alive— v. Anda Ptllai, I4 Mad. 252 (reviewing 
Rjnssn-ami v. Andj Ptlhi, 13 Mad. 347). 

VThere a decree awards mesne profits against A and B jointly, and 
costs against A, B, and C )oimly, an application to execute the decree 
for mesne profits against A and B keeps alive the right to execute the 
decree for costs against C— Sahramanyn v Alagappa, 3o Mad 268 
followed in ruftJ>)a v Puf<jna»a, 47 M.L.J 608, A I R 1925 Mad' 
152, 84 I.C. 807. 

\rhere a decree is Jointly passed against all the defendants m one 
matter, and $e\erally against dtOerent defendants with respect to other 
matters, the first portion of this Explanation should apply to that portion 
of the decree which is passed severally, and the second portion of the 
Explanation will apply to that portion of the decree which is passed 
Jointly. In such a case, the execution of the joint portion of the decree 
against one of the Joint Judgment-debtors will not keep the decree alive 
so as to save from limitation an application for execution of the several 
portion of the decree against a Judgment-debtor who was not a parly to 
the previous execution proceeding Because, while the decree-holder 
was executing the joint portion of the decree against one of the joint 
judgment-debtors, there was nothing to prevent him from executing the 
other portion of the decree against the several judgment-debtors who 
were liable thereunder— Jehu Nandlat v Saha Dharam, 48 All 377 24 
A.L.J. 465, fl4 I C S6I. A 1 R. 1926 All 440 But the Madras High 
Court holds that a decree is a joint decree if any portion of the relief 
given in the decree is against the defendants Jointly, even though some 
other reliefs may be given against each defendant separately— Paftanava 
V. Pattayya. 50 M L J 215. 92 I C 782. A I R. 1926 Mad. 453 (followme 
30 Mad 268) 

The Explanation lays down that where a decree has been passed v 
jointly against more persons than one, the application if made against 
any one or more of them shall take effect as against them all But this 
Explanation does not say that an order made on such an application is 
to be binding against all. Therefore, where a decree was passed against 
4 persons, and an application for execution was made against two of 
them after the period of limitation, but nevertheless the Court ordered 
execution, the order was not binding on the other two judgment-debtors 
who w’ere not parties to the execution proceedings, and consequently 
they are not precluded from showing that the previous application was 
tune-barred — Harendra Lai v Sham Lai, 27 Cal 210 (215, 216) 

Where In a mortgage suit against the members of a joint Hindu 
family, it was found that a portion only of the mortgage debt was incurred 
for legal necessity, and In respect of such portion the usual mortgage 
decree was passed against a)] the defendants, and simultaneously a 
simple money decree for the balance was passed against the two execu- 
tants of the bond in suit, held that the decree-holder’s application for 
execution of the decree for sale wonld keep alive the simple money/^ 
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decree passed against two of the defendants — Rem Brtchh Rai v. Deo 
Tewan. 44 AH. 166. 65 l.C 358, A.l.R. 1922 All. 388. 

A decree was passed against some major persons and two minors. 
Application was at first made to execute the decree against the minors. 
The decree as against the minors was set aside on objection being taXen by 
them The decree-holders thereupon applied to execute the decree against 
the major judgment-debtors Held that the prior application against the 
minors only took effect against all the judgment-debtors, and helped to 
keep the decree ahre, as the liability of the minors and at the majors was 
a joint liability— Lflita Prasad v. $uraf Kumar, 31 All. 309. 

The latter portion of the 2nd para of the Explanation I lays down 
that if the j’udgment-creditor does something which keeps afive a joiat 
decree as against one of the joint judgment-debtors, the decree is to be 
regarded as alive as against all the joint judgment-debtors, and if it is 
ahve, It is of course capable of execution. But where one of the Joint 
judgment-debtors has prevented the decree-holder by fraud or force from 
executing his decree against that Judgment-debtor, he is no doubt entitled 
to claim extension of time against the person, but not against the other 
judgment-debtor who has not prevented him by force or fraud. Explana- 
tion I does not apply to this case, because the ludgment creditor has done 
nothing to keep alive the decree but relies upon something (f e, fraud or 
force) which one of his Judgment-debtors has been doing— AWuf HhaJer 
V Ahammad. 38 Mad. 419 <4221 

An application for execution against one of the representatives of 
a sole judgment-debtor saves limitation against all the rcpresentatnes 
because the liability of ail the .respresentanves is a joint one— /frishna/' 
Janardan v Murarav. \2 Bom 48; Ram Anuf v, Hinghku Lai, 3 AH. 517; 
Arusu/’jlli V Mankurutfiu, 22 A1 L.J IC9, 13 l.C. 313. Similarly an 
application for execution by some only of the decree-holder’s legal repre- 
sentauves. though not purporting to be on behalf of the other legal 
representatives also, is sufficient to save limitat'on ns regards all— 
devapalta v Narayaaapamgrahi. 1916 M.W.N. II2, 31 l.C. 853 

5iirf/y — Where before or after the passing of a decree a party has 
stood as surety for the due pcrfomiJnce of the decree, it may be executed 
against the surety in the same manner as It may be executed against the 
defendant, under see. 253 C. P Code 1882 (sec. 145 of the present Code). 
But that does not Imply that the surety is Jointly liable vlth the principal 
debtor, or ihat the decree is •‘iolnlly passed” against the principal debtor 
and surety uithin the meaning of this Explanation Unless the derree 
IS expressly passed against both of them folnlly, no Joint liability will he 
deduced by combining the surety bond with the provision* of see, c! 
the C. P. Code, and an spplcation for execution against one will not keep 
the decree alive against the other — Narayon v, Timmaya, 31 Com. 50, 

8 Bom.L R. 807; Yusuf Ah v. Sayad Amin. 47 Jtom. 778. 25 Bom.L.R 
RlO, A.l.R. 1923 Bom 366, 73 l.C. 233; Raghunandan v. Rirlyanani. 

R Pat. 310. A.l R. IP29 Par. 595 (596). 120 l.C. 309; Mahomed Cassim 
r. Jamila. 0 Rang 334, A.IR. 1028 Rang. 2S2 (2a3), Ml 1-C. 479. 
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There the sureties had not made themselves liable for any part of their 
decretal amount, but had only made themselves personally liable for 
a certain amount, as distinct from the decree, the sureties were not co> 
lud^^ment-debtors «iih the principal debtors, and an execution taken against 
them does not save limitation against the principal debtors— BiVcndra v. 
Tulsi Charan, 85 I.C. G57, A.l.R. 1026 Cal. 267. 

If a decree is passed Jointly against the )udgment*debtor and his 
sureties, an application (or execution against a judgment-debtor or against 
any one of the sureties affords a starting point for a fresh period of 
limitation in respect of a subsequent application, even though this latter 
application is made against a different surety — Badr-ud-din v Muhammad 
Hafiz. 44 All. 743 (744), 20 A.L.J. 726, A 1 R. 1922 All. 481, T1 1 C. 129. 

Where a surety was liable for the principal debt only and not for 
interest and costs, an application for execution against the surety cannot 
operate to keep the decree alive in respect of a subsequent application 
for execution against the principal debtor to recover the Interest and costs, 
because there was no Joint liability of the surety with the principal debtor 
for interest and costs— Kuic/t v. Vtnayak. 23 Bom 478. 

Explanation II— Proper Coort—See Note 710 ante 

183. — ^To enforce a Twelve When a present right to 

judgment, decree or years. enforce the judgment, 
order of any Court decree or order ac- 

eslablished by Royal crues to some person 

Charter in the exer- capable of releasing 

cise of its ordinary the right; Provided 

original civil juris- that when the judg- 

diction, or an Order ment, decree or order 

of His Majesty in has been revived, or 

Council. some part of the prin- 

cipal money secured 
thereby or some inter- 
est on such money 
has been paid, or 
some acknowledg- 
ment of the right 
thereto has \)ccn 
given in v/riling sign- 
by ilic person 
liable^ to p.-^y such 
prindpal or inferest. 
or his agent, to the 
person entitled thereto 


L. 52 
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or Jijs agent, the 
t^velve years shall be 
computed from the 
dale of such revivor, 
payment or acknow- 
ledgmenl or the latest 
of such revivors, pay- 
ments or acknow- 
ledgments, as the 
case may be. 

This Amcle corresponds to Art. 180 of Act JtV of I8T7. 

721A. Application • — The filing of 3 tabular statement ifl 
accordance with O, 21, r. It before the Master, who is the officer of the 
High Court designated to receive applications, amounts to an cpphwftoii 
to enforce the decree of the High Court under this Article — Al^rmoni v. 
Beptn. 56 Cal 1341, A.l.R 1929 Cal. 193 (195), 115 l.C. 83. 

722. Order of the Privy Council Although an order of 
His Atajesty in Council may coafiroi a decree of the Court below, that 
order is the paramount decision In the suit, and any application to enforce 
It IS, in point of law, an application to execute the order arti not the 
decree which it confirms Article 183 applies to it, and time mas from 
the date of such order— Luehmen Ptrshad v. Kishun persftad. 0 Cal. 218; 
Kamlni Dcbi v. Agfiore Nath. 14 C.W.N. 357, II C,L.J. 91, 4 l.C. 402; 
Falleh Narain v Chundrabah, 20 Cal. 551 ; Nars/ngh Dat v, Narain 
2 All 763 

But an order of the Privy Council dismissing an appeal for want of 
prosecution is not an order which judicially deals with the matter In silit,' 
therefore it is not an order contemplated by this Article. The only decree 
capable of execution is the High Court’s appellate decree, and net the 
order of the Pn >7 Council, and consequently Article 182, and not ArtWe 
183. applies— Abduf Affl/id v. Janahir. 36 AH. 350 (353) (P,C.), I8 C.W.N. 
963. 12 A.L J 624. 27 M.L.j 17. 16 Bom L.R. 395. 23 l.C. 649, A.l.R- 
19J4 P C C6 (reversing 33 AH. 154) 

An application for execution of a final decree prepared by the D.stnct 
Judge in pursuance of an Order-ln-Council passed on an appeal against 
a preliminar)' decree in a moiTgagc sort fs governed by fhia Arrfcle ana 
not by Anicle 182, since It is really one to enforce an Order of the Pn'") 
Council and not the decree of the District Judge. The prepamt'ott c 
the final decree by the District Judge Is purely a ministerial act to enab e 
the order of His Majesty In Council to be enforced — Bhagt^ania v. 

Zanir AhnaJ. 3 Pat. 596 (COS). 5 P.L.T. 431. A. I R. 1924 Pat. 576, '3 
l.C. TC6 

’S’heiher the order passed by His Majesty in Council be ^ 
wrong, the Indian Courts are not competent to go behind that order, bo 
arc bound to ghe effect to that order, and to punctually observe, obey an 
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caiT) the same Into cxeculloo— Corner Sinsh v. Prem Dei. 3 Pat 327 
13321, A.l.R. 1925 Pat. 40, 5 P.L.T. 21, 79 I.C. 794. 

722A. “Enforce** : — Where a High Court in the exercise of its 
ordinar)' original civil lurisdiction passed a decree for sale under section 
63 (old) of the Transfer of Property Act, an application under section 89 of 
that Act for an order absolute lor sale of the mortgaged property was held 
to be an application to "enforce** the preliminary decree. The word 
"enforce" is not limited to realisation by execution, but may have a wider 
meaning, c g., the passing of an order absolute for sale— Alunna Lai v. 
-Saraf, 42 Cal. 776 (779) (P-C) (afllrining Amiook v Sarat, 38 Cal. 913). 
This decision was given with reference to the law as it stood before the 
passing of the C. P Code, 1903 After the passing of this new Code, the 
application by a mortgage-decree-holder under O 34, r 5 is an application 
for a final decree for sale (as distinguished from an application for an order 
absolute for sale), and tl is doubtful whether the above ruling would apply 
under the new Code. 

An application to enforce an order absolute for sale passed by the 
High Court must be made wiihm 12 years from the date of passing the 
order — Apurba Krishna v Rash Behary, 47 Cal 746, 60 1 C. 880 

An application for a personal decree under O 34. r 6 C. P Code, is 
an application for a new decree, and is not an application to enforce a 
judgment or decree within the meaning of this Article — Pell v. Gregory, 
52 Cal. 828 (F.B ). 29 C W N 678. A I R 1925 Cal. 834, 89 I.C. 1. 

An application under sec. 144 C P Code for restoration to possession 
of properly which had been taken possession of by the other party in 
execution of a decree of the High Court, which had since been reversed 
by the Privy Council, is an application to enforce an order of the Privy 
-Council, and is governed by this Article— Bnj Lai v Damodar, 44 All. 
555, 20 A LJ. 456. 66 I C 545. A I R 1922 All 238; Sokan v Bai/nath. 
50 All. 767. 26 A L.J 587, AIR. 1928 All 293 (294), 112 I C. 876. 
Where the High Court directed that the appellant should pay costs to 
the respondent .who thereupon realised the costs, hut the Privy Council 
on appeal directed the parties to pay their owm costs, an application by 
the appellant under sec 144 C P Code to recover the costs realised by 
the respondent is an application to enforce the order of the Privy Council 
and falls under Article ]83~Madhasudan v Bri; Lai, 61 I.C. 806 (All ). 

Since an application to enforce a decree ts virtually an application for 

execution of a decree, a minor is entitled to claim the benefit of sec. 6 

Kurgodigouda v Ningangouda, 41 Bom. 625 (629). 19 Bom. L.R. 638 
41 I.C. 238 

723. Decree of the High Court —This Article applies to 
a judgment of the High Court m its insolvency iunsdietion, because such 
a judgment Is one passed by the High Court in the exercise of its ordinary 
original civil Jurisdiction, and not by way of special or extraordinary action 
— In the matter of Conias Sarrondas, 13 Bom. 520 (533) (P.C.). / 
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But a decree does not become a decree ot the High Court merely 
because it has been transferred to that Court for execution and may have 
to be enforced in the same manner as a decree of the High Court — per 
Trevelyn J. in Jogernaya v. Thackomani, 24 Cal. 473 (491), The role of 
limitation depends upon the status of the Court which passed the decree, 
and not upon the status of the Court executing it, and so if a decree 
of a mofussil Court is transferred to the High Court for execution, the 
Umitetcon for execution is 3 jicars and not 12 years — Tincowne v. 
Debendra, 17 Cal. 491. So also, a decree passed by the High Court on 
appeal from a mofussil Court is not a decree of the High Court within 
the meaning of this Article — Kisto Kinkar v. Burrodacaunt, 10 BL.R. 
101 (P.C.), 17 W.R 292; Aim Charan v. Lakhl Kant. 7 B.L.R. 704 
(F.B), 16 W.R. 1. 

Under sec. 15 of the Arbitration Act (1899), an award filed in Court is 
enforceable as if it were a decree of that Court and for the purposes of 
execution Is governed by the period of limtution prescribed tor execution 
of decrees of that Court. Coose<juentIy, an award filed In the Chartered 
High Court under that section is governed by Article 183 of the Limitation 
kct-^Bclvcdere fate Mills Ld. v. Hardu/arimull & Co„ 31 C.W.N. 1097, 
104 I C. 808, A.I.R. 1927 Cal. 853. 

If a decree passed by the late Chief Court of Lower Burma Is 
executed by the Rangoon High Court which has succeeded It, the decree 
does not become a decree of the High Court. Consequently Art. 182 
applies, and not Art. 183. Sec. 20 of the Burma Courta Act (IX of 1922} 
simply lays down that the decree passed by (he Chief Court “shall be 
deemed for the purposes of execution to have been passed or made by the 
High Court “ The object of this section Is simply and solely to provide 
for the execution of decrees of Chief Court by the High Court; it is not 
Intended that a decree of the Chief Court should come under a different 
law of limitation simply because It is executed by the High Court. It does 
not say that the decree shall be deemed to be a decree of the High Court 
for all purposes — Alibhal v. Md. Noomahomed, 6 Rang 560, A.LR- 1928 
Rang. 317, 114 I.C. 674. 

724. Revivor — The word “reviimr" Is a term of art, which the 
Legislature ought to have defined but has not defined. It Is a term 
borrowed from English law, and in the absence of a definition in this Act, 
the Indian Judges and lawyers have to grope among the English authorities 
in the quest of a guiding principle— Pataaiappa v. Valiamtrtai, 52 Alad. 590, 
A.I.R. 1029 Mad. 252 (254), 118 I.C. Y75 In using the term ‘revi'Of of 
Judgment’ in this Article the Legislature had In view the procedure 
embodied in section 218 C. P. Code 1682, the oblect of which was to gi»e 
notice so as to prevent undue surprise to a Judgment-debtor, where more 
than one year had elapsed between the dale of the decree and the appH* 
cation for execution, or when the decree was sought to be enforced against 
the legjl representatives of the party against whom the decree was 
originally tnsie~logendra v. Shyam Das, 36 Cal. 543. The Statute of 
limitation to »hich the Judgment is subject ceases to run upon a revivor 



Art. 183.1 


THC INDIAN LIMITATION ACT 


821 


of ludcment, and time runs afresh from the date of the revivor — Ibid. 
This doctrine of revivor oves Its origin to the writ of scire facias prevailing 
in English and Irish Courts. By the common lav of England, in the 
case of ludgments in personal actions, If more than a year and a day 
passed without execution, the pfalntifl was not entitled to take execution 
xiithout a writ of scire facias; and the effect of an award of execution in 
pursuance of the scire facias was to revive the judgment. The writ of 
scire facias is now almost out of use In England, and is replaced by the 
equitable remedy of filing a bill of revivor. 

To constitute a revivor of the decree, there must be expressly or by 
implication a determination that the decree Is still capable of execution 
and that the decree-holder is entitled to enforce It An order for execution 
•of the decree made after notice to the judgment-debtor (to show cause why 
execution should not issue) as provided for in section 248 (now O. 21, r. 
22) C. P. Code will operate as a revivor because It necessarily implies 
such a determination — Kamtni v. Aghore. 14 C.W N. 357, 11 C.L.J. 91, 

4 l.C. 402; Jogendra v. Shyam Das, 36 Cal. 543, 9 C.LJ. 271 (dissenting 
from Tincowrie v. Debendra, 17 Cal 491); Tnbikram v. Badri, 1 P.L.J. 
J8S, 20 C.W.N. 1051, 36 I C. 633; Fatteh Naram v ChandraboU, 20 Cal, 
SSI ; Sufa Hossem v. Monohar, 24 Cal 244 (247) ; Umrao v. Lachml, 
26 All 361 (364). An order for execution under the C. P. Code made 
after notice to show cause has the effect of reviving the judgment— 
Ashooiosh V. Doorga, 6 Cal 504 (511); Ganapathi v. Balasundara, 7 Mad. 
540 (543). But the mere fact that an application has been made and 
■notice has been issued to the judgment-debtor, without their terminating 
in an order for execution cannot create a revivor of the decree— Afanohar 
V. Fatteh Chand. 30 Cal. 979. 7 C W N. 793 

XC'here the objection of the judgment-debtor as to limitation was 
Kiverruled, and It was decided that the decree was not barred by limitation, 
the effect of the order was to entitle the decree-holder to proceed witii the 
execution, and there was consequntly a revivor of the decree — Kamini v. 
Aghore, 14 C.W.N 357, II CLJ 91, 4 I C. 402. But where on an 
application being made for execution, one of the judgment-debtors applied 
for adjournment and obtained leave to sue for a declaration that he was 
not bound by the decree on the ground that he was not a partner of the 
defendant-firm against which the decree was obtained, and then the suit 
was dismissed on the ground that he was a partner, held that the dis- 
missal of that suit did not amount to a revivor of the decree ; the only 
point for determination m that suit was whether the Judgment-debtor was 
or was not a partner of the firm , no question of the decree-holder’s right 
to execute the decree was raised therein, and the order of dismissal could 
not be regarded as an order determining the question whether the decree- 
Tiolder had a subsisting right to execute the decree— AIufAiar v. Chiiffni- 
baran, 55 Cal. 578, 32 C W.N. 336 (341, 342), 110 l.C. 404, A.I.R. 1928 
•Cal 686. If a decree Is assigned, and the Court has recognised the 
assignment and has passed an order allowing the assignee to execute It. 
ihat amounts to a revivor and gives a fresh starting point of limitation— y 
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Palaniappa v. VaUammai, 52 Mad. 590, A.I.R, 1929 Mad. 252 (256),. 
118 I.C. 775. 

An order lor execution made after one year from the date of the 
decree, without issue of notice to the Judgment-debtor under section 2-18 
C. P. Code has not the effect of reviving the decree — Venkatesa Perumal 
V. Srinivasa, 33 Mad. 187. 

Where an Order in Council is transmitted to a subordinate Court for 
execution M’lthoul any notice being given to the Judgment-debtors, it would 
not be a revivor of the Order — Tribfkram v. Badri, 1 P.L.J. 385, 20 
C.W.N 1051, 36 I.C. 633: 

An application for the transfer of a decree from the High Court to the 
District Court is not itself an application for execution and does not amount 
to a revivor of the decree— CAofferput v. Saita Sumari Mull, 43 Cal. 903- 
(F.B), 20 CWN. 889, 36 I.C 602; Supa Hussein v. Monohar Das, 
22 Cal 921 ; Khaja Sahebuddin v Afzat Begam, 28 C.W.N 063, 84 I C. 
68, A.I.R. 1925 Cal 23; Narain Das v. Banka Behari. 78 I.C, 1001, 
A.t.R 1925 Cal. 213, affirmed by the Privy Council in Banka Behari v. 
Narain Das. 54 Cal. 500 (PC.), 31 C.W.N. 589, A.I.R. 1927 P.C. 73, 
101 I.C. 24, Palaruappa v VaUammai, 52 Mad. 590, A l.R. 1029 Mad. 
252 (253), 118 I C 775, even if upon such application an order Is passed 
for transfer of the decree, such an order Is not an order for execution; nor 
does It show that the Court is of opinion that the execution is not barred. 
Consequently, it has not the effect of a revivor— CAat/erpuf v. Daya 
Chand, 23 C.LJ 641, 11 f.C. 216; Suja Hussein v. Monohar Das. 22 
Cal. 921. But If an application for transfer of a decree Is made after the 
expiry of one year, and the Court acting under sec. 248 C. P. Code (0 21, 
r 22) Issues a notice to show cause why execution should not be granted, 
and on no cause being shown by the judgment-debtor, the Court makes 
an order for the transfer of the decree and the issue of a certified copy 
of the decree with a ceniflcate of non-satisfaction, the order of th® Court 
amounts to a revivor of the decree — Sufa Hossein v. Monohur, 24 Cal- 
244 (247) (following 6 Cal 504 and 20 Cal. 551) ; Umrao v. Lacbmt. 
28 Ail. 361 (364). If an assignee of a decree applies for transfer of the 
decree to another Court for execution, and the Court passes an order 
transferring the decree and allowing the assignee to execute the decree, 
the order amounts to a revivor of the decree — Pafaniappa v. VaUammai, 
supra. 

Where cxeeuflon cannot proceed without Jeat-e of the Court, the 
granting of the leave Is a revivor of the decree. But as no leave is 
necessary for the arrest of the judgment-debtor, the superfluous issue of 
a notice under section 245B C. P. Code (O. 21, r. 37) Is not a revivor 
Chaltcrput v. Daya Chand. 23 CXJ. 641, 11 I C. 216. 

As observed before, to constitute a revivor there must be a determlna* 
lion that the decree Is capable of execution, and that the decree-holder 
is entitled to enforce It; and such determination must be made by a Cnari 
or person duly justified to make It. Where after Issue of notice under 
eec. 244 C. P. Code 1PS2 (O. 21, r. 22, C. P. Code I90S) and the Judg- 
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mentHjebtor not appcarinR, the Rc^ttnr ordered execution to Issue, It 
was held that there vas no jodiciAl determination of the question whether 
the decree was capable of execution, and consequently the order did not 
constitute a revivor. The order of the Registrar was merely a ministerial 
act— Chatfcrpaf v. Saiia SumarimaU, 43 Cat. 903 (F.B), 36 I.C. 602; 
Norain Das v. Bantu Bchari, A.I.R 1925 Cat. 213, 78 I.C. 1001. 0. 21, 
r. 16 (proviso) C. K Code lays dowm that If a decree is assigned, and the 
assignee applies (or execution, notice of the application shall be given to 
the transferor and the |udgment-dcbtor, and the decree shall not be 
executed until the Court has heard their objections, if anv If, however, 
such notices have been given, and those persons did not appear to prefer 
any objection, and then the Registrar or Deputy Registrar, acting on behalf 
of the Court, passes an order for execution or an order for transmission 
of the decree to another Court for execution, such an order is not merely 
a ministerial act, but an order of ffte Courf speaking through the Registrar, 
and constitutes a revivor — Palamappa v. VoUammai, 52 Mad 590, A.I.R. 
1929 Mad. 252 (256). 118 1 C- 775, 56 M.L.J. 555. 

A revivor of decree against one of two ludgmenMebtors would nor 
keep the decree alive against the other |udgmeni*debtor— KnsAnaiya/i v. 
Gaiendra, 40 Mad 1 127, 33 M L J 533. 40 1 C 608 A decree was 
passed against two persons in 1900, in the original side of the High Court, 
An application was made In 1903 (or execution against one judgment' 
debtor only, and an order was made granting execution against him In 
1914 the decree-holder applied (or execution against the other judgment- 
debtor. It was held that this application was barred, in as much as the 
revivor of the decree against one of the judgment-debtors did not save 
the decree from being barred as against the other judgment-debtor after 
12 years from the date of the decree — AlcLarcn v V'ceriah, 38 Mad 1102, 
38 I.C 1003. 

“Paymenl” — A fresh starting point is given from the time of 
payment, t.e., the date of actual payment and not the date of order of 
payment passed by the Court— Subapaffii v Shanmugappa. 46 M L.J 453, 

A I R. 1924 Mad 638, 78 I C. 833 

The payment Is not required to be made either by the judgment- 
debtor or by some person duly authorised by him m that behalf It Is 
sufficient if payment is made by some person on behalf of the judgment- 
debtor The words of section 20 are not to be imported into this Article — 
Probappa v OcsufcccAan, 49 M.LJ. 101, 90 I C 1928, A I R. 19^5 Mad 
1131. 

725. Section 48 C. P. Code . — This Article is independent of 
sec. 230 C P. Code 1882 (sec. 48 C. P Code 1908) and not controlled 
by it According to the express provisions of this Anicle, the decree- 
holder Is entitled to a fresh period of 12 years from the date of every 
revivor, payment or acknowledgment; therefore the limitation provisions 
contained in section 48 C. P. Code does not apply to cases governed by 
this Article — AfayabAai v. rffvnbfln Das, 6 Bom. 258; Ganapathi v 
Balasundara, 7 Mad. 540 (544); Fntteh Narsin v. Chandrabati. 20 Cal* 
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SECOND SCHEDULE. 

(RnpEAUED nv the Repeau'.’c a.\ti Amevdint: 
Act \'III of 1930.] 


THIRD SCHEDULE. 

IREpEAm) nv nm Secon-d .Amevdist: and 
Rcpeaunc Act XVII of 19M.) 



INDEX. 


N. B — ^The iiffur** indicat* nutnbcra of Notei. 

w4ba(rmenl, application fot an order to set aside an — , (Art. I7t): 

extension of time of tueh application for sufficient cause. 680 
.i^tsence of defendant from Gntisk India is not an inability (under see. 9), 
101 : 

exclusion of time of sueli absence, (sec. 13). 
absent defendant represented by agent, 140. 

—of one of several defendants, 141, 

^before or after accrual of cause of action. 142, 

aclcnowledgment made by defendant during bis— from British India. 

187. 

.dceeasions, suit to recover— made by the mortgagee. 638 
i4eeommadat<on Gill, suit on an—. (Art 79) 

.i4ccordance unib Law, application made (n— , 711, 

irregular or defective application is an application in — . 712, 
applications not in—, 713. 
wiecounts, suit for— against a trustee, II7A. 
suit for— against a factor. 409, 
suit fot— against an agent, 410, 
suit for— against agent's legal representative, 414, 505. 
suit for — by legal representative of principal against agent, 416; 

—for more than three years before suit, 417, 

suit against lambardar for— the profits of a village, 477. 

.dccounir stated, suit to recover money on—. 380: 

suit to recover money on — in a registered partnership business, 453, 
488 

>]c^nou>fedgmenf, made during holidays but after expiry of time, 38, 176; 

— made to a irunor, 186; 

essentials of a valid—, 177, 

—must be made before expiration of period, 176; 

—of barred debt Is ineffiectual unless there is proiruse to pay. 176' 

—to whom to be made, 178; 

—contained in will, plsirit, wnllen alatemenl, deposition, etc. 178' 

—when not valid, ISO; 

oral—. 180; 

—must be signed, 181; 
unstamped—, 184; 
unregistered—, 185; 

' effect of—, 186; 
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new period of limitation runs from — , 187; 

—made during execution proceedings, 191 ; 

— mortgage made by mortgagee, 641. 

Acquiescence to an enjoyment of easement, 237. 

/Icguis/tion o/ land, suit for compensation for—, 294, 295. 

Acquittal, appeal against an order of — , 651. 

Addition, effect of— of parties pendente file, 212; 

— of necessary party after period of limitation. 212; 

—of parlies by Court after period of limitation, 216: 

—of parties in appeal, 218. 

i4d;ourrtmenl. application for— of bearing of an execution application is a 
atep-ln-ald of execution, 715. 

Administrator, whether can be a trustee. 107. 

Adopted eon. when cause of action accrues to a mitior— , 79; 

—suing to establish bis adoption is not a person 'under disability, 85; 
interference with the right of an—, 496, 

suit by— to recover possession of property alienated by his adoptive 

mother, 586. 592; 
suit for possession by—. 623. 

<4dQp((on, suit for declaration of the Invalidity of an— and for possessfon^ 

491. 591; 

what amounts to invalid—, 490A: 

suit for declaration that an — is valid, (Art. 119). 494; 

effect of Invalid— by widow on revetsionet, 493; 

proof of factum end validity of—. 495; 

suit for declsrotlon of involidity of— and for possession. 491. 

Adoerse possession extinguishes title of owner, end creates title of 
possessor, 244; 

—Is an incumbrance (Art 121). 511; 

—of an hereditary olTice, 523: 

—against widow does not bar reversioners. 589; 
essentials of—, 612; 

—by tenant against landlord, 613. 62IA: 

—by mortgagee, 614, 639; 

—by third party against mortgagor or mortgagee. 616; 

—by vendor. 617; 

—against Idol. 618; 

—by trustee. 618 ; 

—by manager, 6I9A; 

—by one co.owner or co-tharer again another. 620 ; 
other cases of—, 621} 

—of a limlied Interest, 62IA; 

effect of symlxilica! possession pis— 
lacking of-. It. 52). 604. 622; 


62ID: 
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burden oF proof a$ regard* — . 62$. 

po»»enion does not become adverse until plaintiff is entitled to 
possession, 612, 613, 614. 624: 
defect In title is cured by—. 626. 

— «gamst Government, 644 

Agent, negligence of— is not a sufficient cause (sec S), 66; 
suit for accounts against — . 410; 

suit by — to recover money paid on behalf of principal. 365; 
suit against— for neglect or misconduct. 4IS: 
suit to recover money from the representatives of—, 414, 505, 
suit against— to recover account papers, 503, 

suit to enforce charge against property hypothecated by a* security 

for proper discharge of duty, 411, 550 
Agent duly euifion'sed, meaning of, 190. 

who is and who is not an — , 190. 203. 206-210. 

Agency, termination of — , 409, 416. 

Agreement of parties cannot extend or alter or evade (he provisions of 
this Act. 19. 

time fixed by private— cannot be extended by reason of holiday, 33 
Air, as an easement, 229. 

Afieneiion, suit for declaration that— by widow is not valid except for her 
lifetime (Art 125). 
instances of — by widow. 525. 

suit by Mitakshara son to set aside father’ *wof aneeitral property 
527; 

suit by reversioner to recover property alienated by Widow, 591. 
Amendment, effect of— or change in the Act. 4. 

»ny_or change in the Act does not affect petiding proceedings. 5; 
presentation of plaint after — . 22. 

— of decree is sufficient cause for extension of time. 52- 
effect of— of plaint after period of limitabon, 215. 
fresh period of limitation run* from — of decree, 646 , 

— of decree gives a fresh starting point for execution. 706 
Appeal, date of presentation of — , 23. 

61ing of— with insufficient Court fee. 23. 

—by prisoner, 23 . 

presentation of time barred— before wrong Court. 25 
admission of lime-barred— .ubject to objeeUon* at the hearinir 
25A. 70; “■ 

preferring of— In a connected case is a sufficient cause (see 5) 68- 
decree or order i^ve. a f,e.h sUrting exeeiltion of 

original decree, 703: 

—as to part of the decree, 703A; 

—by some of the parties. 703B: 
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Withdraws! of — ^ves fresh startins point, 704. 

AppfiCaUont, Limitation Act applies only to certain — , 8, 
criminal.— are not governed by this Act. 9; 
proper presentation of—, 24 

Applicaiion for execulion, the mere deposit of money or process-fee is not 
an. 669. 713; 
meaning of—, 707, 72]A; 
irregular or defective — , 712; 

—in accordance with law, 7)1; 

—not in accordance with law, 713; 

consent of decree-holder to judgment-debtor's application amounts to 
—by decree-holder. 715. ^ 

Arbitration proceaJinga, Limitation Act is applirsbls l(^— , 7A: 

time spent in prosecuting or proceeding before an arbitrator should 
be excluded. 147, 

Arbitrator is a Court, 148 

Arrest, application for— of judgment-debtor is a slep-in-aid of execution, 

715} 

application for— of surety of judgment-debtor is a step-in-aid. 715} 
application for re-arrest of judgment-debtor is a step-in-aid. 715, 

ArtUan, suit by— for wages, 264 

Attestment is not rent, 465, 508: 

suit for— of rent-free land, 559. 

Aaiignment or dei-olution pendente hte does not amount to addition of 
new patty, 217. 

Attachment, whether arnounts to injunction (under sec. 15). 182; 

suit to set aside — of property made by the revenue authorities for , 
arrears of revenue (Art 15j: 

wrongful— by Magistrate, whether a continuing wrong. 221; 

—of defendant's property amounts lo wrongful seixure (Art. 29). 586; 

—by Magistrate, whether amounts lo dispossession of real o wner. 599. 

Attachment before judgment is not an injunction or prohibitory order 
(under sec. 15). 162; 
wrongful— is a continuing wrong, 22? J 
claim preferred in proceeding* of—, 277; 
comriensation for—, 506, 350: 

— whether amounts lo wrongful seizure (Art. 29). 506 j 
— of defendant'a property amounit to wrongful seizure, 586. 

Attorney, suit by— for costs of a ault or business, (Art. 64); 

application by— lo recover ccMit aummarily, 403, 

Auction porchaser. suit by— lo recover purchase money, 437; 

suit by— for poaseislon of property, (Arts, 137. 138). 576-578; 
application by— for delivery of possession, 690; 
appiicsiion by— for certificate of aale. 691. 
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Aicard, application to pass judgment according to an— 1» not governed by 
thi» Act. 8. 691 ; 

no extension of time for application to aet aside — , 41 ■ 
deduction of time taken in obtaining copy of—, I35A ; 
suit to contest an— of tbe Board of Revenue (Art I); 
suit to Contest an^«f settlement-officer. 333. 

suit to recover possession of money on (be basis of an — , 471, 502; 
suit based on registered—, 488: 
application to set aside an—, (Art 158); 
application for filing an — , (Art 178). 667 
Ban\er is not trustee, 104; 

— is a depositary, 361 
Bmamidar is not a trustee, 104; 

suit for possession against—, 623. 

Bengal Tenancy Act, 

secs I04H, 111A. IIIB, suits under, 508 


Bill o/ exchange defined (sec 2), various suits on a — . (Arts 69—73, 77, 80); 
amt on a dishonoured-. 397 

Bono fide parehater, protection of— from a fraudulent defendant, 174A 
Bond, meaning of lOA. 

suit to recover money on a— subject to a condition, 366. 
suit on a— payable by mstalmenis. (Arts 74. 75) , 
suit on ocher—, 393, 
suit on a registered—. 481 

Breach, compensation for— «f promise to do an act. 382, 

— gf condition, by reason of which plainlilT is entiOed to possession, 606 
Breach of contract, failure to give possession whether amounts to—, 436 ; 
suit for compensation (or — . 477 ; 
suit for compensation for successive — . 476; 
continuing—. 479, 

suit for compensation for breach of registered contract, (Att 116) 
British India, meaning of. 10, 

absence of defendant from — . 101. 139. 

transfer of decree from a Court in Native State to a Court in—, and 
vice versa, 710, 711. 

Broker, suit by— for commission. 477 

Barden of proof, fiei on plaintiff to show that hit suit is not barred 21 • 
— hes on defendant to show that a shorter period of limitation applies,' 

—in case of fraud. 171; 

— in a sun to cancel or set aside an snstrument. 422; 

— as regards exclusion from joint lamily prt^rty. 535; 

—as regards continuation of relation of landlord and tenant 584* 

—as regards possession and dispossession. 600; 
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— regard* *drerv poisc«>ion, 625; 

— Te?a;d« adter»« pcasMsion a^'nst Csvernment. 644 
Ca7?i. fcit Ijj company a^ainit aKarelioIder for—, (Art. ))2): 

fuit by oScjal liquidator agsioft ibarcholder for—, 470, 506; 
ra.t by oSrial liquidator for— s^inst aba'c-boldcr wf-.ose »bare» bare 
been forfeited, 470. 477. 

CenccTIirtiOfj, luil for-— an in«rument, 4?), 421. 

Comer, i„ t ayairjt— for compensation for lortnf or inftrrinj good*, or for 
non-deIi,ery of. cr delay in deliverutf. food*, (Aru. 30, 51): 
neanny of—. 309 

Caste o/ action, vrben— can be aaid to accrtie. 1CX)A; 
tutpeniien of—, 102, 156; 

date of e:crual of— ti excluded from computation, 121: 
ded^'ction of lime ipeat in a previeu* proetaiing based on tbe 
same— ISO 

Cert'fxaiion of payment, application for—, 683 ; ^ 

lifniUbon for— of payment by decree-holder, 653, 691; 
application for— of payrneni m a step-in-aid of exeectioa. 215* 
Charge, suit to enforce— against agertt, 411, 550; 

paymerl of whele resenoe by one co-sharer, whether create* a—. 
443. 553. 

suit to enforce— ayaiiui moveable property, 5C6. 530: 

imtee making advance* does oot acquire— on the tJ«*t property* 

503. 550: 

suit to enforce — upon irtunovcable property. 547; 
what amoonff to—, 550. 

CfiosVdon Chai^cn fond*, suit by the leasee of—, 475. 

Cheqee, part payment of principal by—. 201; 

suit for money when the lender has given a—, 357. 

Ctairn eoit, (Art 11) ; nature of the — . 274; 
pames to ife — . 275 

Clottng of Coart when p e riod eipiret. 31. 35: 
closing of srrong Court. 37. 155; 
acknowledgment made during—, 39; 

— wlen ecpies of ;jdgmer>t and decree are ready, 124: 

—before applfat on U made for eOpW. 129; 

d»lay due to elos.flg el wreng Court canret be excused 155; 
delay due to closing of proper Court can be excused. 155 
Co-eoeifroeto#, wknowlcdgment by one— ss not binding on the Other, 219 
Co-exeesfoe, a-knowledgmerit by one I s not bind.ng on the other, 2 ^ 
Co-hrtri, one el several Mahomeslan— cannot give a discharge for the 
otticrs. f9; 

one of aeTeral--i« rot a inistre for the ot*'efs, IlM; 
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one of several — of * deblot can mabe paymeni on bebalf of ihe others 
(lee. 20). 195. 202. 210; 

»uit by one — to recover money received by another, 375. 
Co-morlsasee, one — Is rot an ‘agent duly authorised* of the other, 190, 209, 
suit by a— to recover motiey received by another — , 378. 
Co*mOffga«;or, one— cannot give a valid discharge on behalf of the other, 92; 
one— eatinol maVe aclnowledyment on behalf of another, 210; 
—when acquires a charge on the mortgaged property, 552 ; 
position of a— redeeming the mortgaged property. 552 , 
suit for possession against a redeeming—, 623, 637 
Company, suit for calls by a — . (Art 112), 

suit by official liquidator of a — for calls. 470. 508 
Compenielion, meaning of—, 255. 305, 476. 

suit for— for an act done in pursuance of an enactment (Art 2), 
suit to recover— for acquisition of land. 294. 295 : 
suit to recover— money wrongfully received by another. 377, 
suit to recover — money fraudulently received by another person, 430, 
suit to recover— money paid by mistake to another person, 433 
Compromise, suit for enforcement of the terms of a— 473. 

Coneihator, deduction of time of proceeding taken before—, 147 
•Con/frmation o/ tale, date of. (Art. 12) 283 
■Conjugal nghti, suit for restitution of— is never barred, 222, 314 
-Consent of parties cannot give (utisdiction to Court to heat a time-barred 
suit, 20 

Consideration, suit for refund of money paid on a— which afterwards 
failed. 374. 435. 

failure to give possession whether amounts to failure of . 374 4%. 

partial failure of — , 438. 
instances of failure of—. 437, 

auit for refund of consideraPon money on land proving deficient 382- 
ditto on ground of fraud. 430. 439 
•Construction of the LimilaUon Act. 2. 

Continuing uvong. gives nse to continuous cause of action, 220. 221 
what is not a—, 223. 

■Confroef. suit for compensation for inducing a person to break a with 

plaintiff. (Art 27): 

suit on— by agent to render account year by year. 410; 

suit against agent on a registered—, 413. 

suit for specific perfermanee of a—. (Art 113). 

suit for rescission of a—, 475; 

suit for compensaTioa for breach of—. 477; 

suit for compensation for breach of implied—. 477; 

suit for compensation few breach of implied—, 477; 

•uit on a— aigned by one party. 459. 
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Coarl-jee, tnatitution of tuit with intuflicienl-— . 22; 
presentation of appeal with tnsuffiaent— , 23 ; 
application with insuCicienI— , 24; 

inability to set stamps for— is « aufficient cause (sec. 5), 5b. 

Court feet Act is not in pan' matena with the Limitation Act, 2. 

Court of Wards is an asent duly authorised, 190. 

Cooenant for quiet possession, breach of — is a continuing breach. 220. 
Cooenunt /or title, failure to give possession is a breach of—, 436. 484 , 
suit for breach of—, 484. 

Criminaf prosecutions and applications are not governed by this Art, 9 
Cnminul appeal, deduction of time requisite for copy, in — . 132 , 

—to a subordinate Court, (Art 154): 

— to a High Court, (Art 155) 

Crops, suit for cornpensation for distraint of — . 307, 391 : 

suit for compensation for cuUmg and carrying away—, 320. 

Custom cannot override the provisions of this Act. 18 
CustomoTjj dues, suit to recover-. 465. 508 

Death, effect of— of plaintiff or defendant before right to sue accrues, 166; 
presumption of— <f female (Art 141). 594. 
appeal from a sentence of—, (Art 150) 

Debt, attachment of— does not amount to miunction slaying suit on the— 
162: 

effect of acknowledgment of—. 186. 
acknowledgment of part of—. 186. 
suit to recover- invalidly assigned. 376, 
suit against son to recover felhet’s — , 507: 
suit for compensation for attachment of—. 306 
Decision of a Civil Court, suit to set aside — . 285; 
final— of a competent Court 287 

DeeJaration. suit for — does not involve a continuing cause of acpon, 223 
509. 

suit for — of title after setting aside aale. 282; 
suit for— of forgery of instrumem. (Alts 92. 93); 
suit for — of invalidity of an adoption (Art 118): 
suit (or— that an adoption it valid (Art 119), 494; 
sarious kinds of suits for—, 498.500. 
suit fer^of possession and title. 499. 

suit for— that alienation made by widow is salid only for her life 

(Art. 125): 

suit for— of right to maintenance. 558. 

Decree, lime requisite for obtaining copy of , 122, 

effect of non signing of— 127. 

application for copy before preparatten of—. 123. 646; 
suit to set aside— obtained by fraud. 429, 4)0; 
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suit to set aside— on ground of mistake, 433; 

— against female holder how far binding on reversioner, 590; 
date of—, 646, 702; 

application to bring — in conforms^ with judgment is not subject to 
any rule of limitatiorti 695; 

application for fresh preparation of — lost or destroyed is not a step- 
in-atd of execution, 716; 

applicarion to bring decree in conformity with j’gdgment is not a 
step-in-aid, 716; 

application for copy of— is not a step4n-aid, 716; 
execution of— directing payment to be made at a certain date, 7)9. 
2)eereeAo/der, one j'oinl— <ar» give a valid discharge on behalf of another, 95. 
Default of prosecution, lime barred application to act aside-a dismissal for 
default cannot be allowed for sufficient cause, 41 i 
no extension of time for application to re*odmit an appeal dismissed 
for-. 41 : 

limitation for application to set aside dismissal for—. 659; 
order of dismissal of appeal by Privy Council for— is no* order of 
appellate Court, 703; 

order of dismissal of appeal by Pnvy Council for— Is not order 
of the Privy Council. 722. 

Defence of the defendant is not governed by any rule of limitation, 7, 
242. 272. 284. 423. 

DefenJani, meaning of, (sec. 2). II. 

Demand, money payable on-—. (Arts. 59. 60, 73); 

meaning of the term '*on demand". 358, 363, 388, 394: 
reciprocal— Is essential in an account slated, 360; 
reciprocal— in a mutual Open and current account, 407; 

— <f account and refusal to render it. 415; 

—and refusal of enjoyment of periodically recurring right, 543. 

Depatil, suit to recover of— epecific moveahle property, 349, 628; 
suit to recover money deposited, (Art. 60); 
loan and— distinguished, 360; 
instances of—, 628 
Depooitaty U net a trustee, I04; 
banker is a — , 361 ; 

suit against— to recover moveable property deposited. (Art. 145) 
^(eniion. what amounts to wrongful—, 348. 

OeC'see, suit by— for possession of Immoveable property. (Art. 140). 
fjilttn'atrd lands, suit for postess'ion of. CAI. 

D'rteiort ol a company are not Inistees, 108; 

—can make aelnovrledgmenl on behalf of the company, 190, 
suit against— for money ntisspenl. 476. 477. 508 
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Ouabifiiy ot inability does not stop tunning of lime (see. 9), 100; 
meaning o( — , 101; 

severa1^<o-ez!sting In tbe ptainliif, 85A: 
voluntary and involuntary — 102 
Oitcfierge, who can give a valid—. 89—96 
Discontinoence of possession, meaning of. 598 
Dismissal of time-barred'iuit, appeal or application, 25 ; 

application to set aside an order of — for default. 659; 
application for— of ohjectioti to eaeculion of a decree is a step>in*aid 
of execution, 715. 

Dispossestion, meaning of, 596 , 

attachment of property hy Magistrate docs not amount to— of true 
owner. 599 ^ 

DiSiTuafi^sd proprietor is not a person under disability (sec, 6), 85 
Dtitraini, suit for compensation for illegal—. (Art 28), 304; 
suit for— of crops, 307. 319. 

Diitribalioe share, suit for — of the properly of an intestate. 517, 

Disinei Jodge, appeal to the Court of a—. (Art. 152). 

DiCidenda, suit by shareholder for — . 480. 508 
Docior, suit by— for fees. 477. 

Douter, suit by Muhemmedan wife for—. 440. 451; 

suit by heirs of deceesed wife for — . 450, 451. 

Easement, definition of, 12. 277: 

includes profits a prendte. 228; 

must be openly enjoyed and as of right. 230-232; 

acquisition of— otherwise than under this Art, 239; ■ 

issues in suit for esiabliihment of—. 240. 

Encroachment by tenant, on the land of his tandloid, 597, 6f3A; 

—by tenant on the land of other persons. 613A. 

Endoa'menl'property. suit to set aside transfer of—, if moveable. Art. 4SB; 
suit to set aside transfer of immoveable — . 567A; 
suit by a succeeding manager of— to recover possession of— transferred 
by a previous manager. S67B: 
starting point of limitation for such sou. 567B 
Enforcement of an instrument, meaning of. 427; 

of judfftnent, decree of order of High Court or Privy Council. 722A. 

Equitable mortgage, suit to recover money doe under . 558; 

change in the law in this respect. 558 
Ex-agent cannot mslce a valid achnowledgment. 190; 

suit against— for money had and received. 373; 

E*ef>ansc-deed. suit for specific perfonnance of a covenant In an—. 473 -* 
suit for breach of covenant in an—. 486 
£xclation from Joint family properly, 531, 535, 

—of the day on which cause of actioa accrues. 121; 
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suit to set aside— on groand of mistake, 433 : 

—against female holder hovr far binding on reversioner, 590; 
date of — , 646. 702: 

application to bring — in conformitjr with judgment is not subject to 
any rule of ii/nitation, 695; 

application for fresh pr^raration of — lost or destroyed is not a slep' 
m-aid of execution, 716; 

application to bring decree in conformity with Judgment is not a 
siep'in-aid, 716: 

application for copy of— is not a step>in-aid, 716; 
execution of — directing payment to be made at a certain date, 719 
Deer^holder, one Joint— can give a valid discharge on behalf of another, 95. 
Default o/ prosecution, time barred application to set aside- a dismissal for 
default cannot be allowed for aofiicient cause, 41; 
no extension of time for application to re*admit an appeal dismissed 
for—. 41 . 

limitation for application to set aside dismissal for—. 659; 
order of dismissal of appeal by Privy Council for— Is not an order el 
appellate Court, 705: 

order of dismissal of appeal by Privy Council for— Is not an order 
of the Privy Council, 722. 

Defence of the defendant is not governed by any rule of limitation, 7> 
242. 272. 284. 423. 

Defendant, meaning of. (tee. 2). IL 

Demand, money payable on — (Arts. 59, 60, 73); 

meaning of the term “on demand’", 558. 365, 588, 394; 
reciprocal — is essential in an account stated. 360; 
reciprocal— In a mutual open and current account. 407 ; 

—of account and refusal to tender it, 415; 

— and refusal of enjoyment of periodically recurring right. 543. 

Dcpoeil, suit to recover of— epecUic moveable property, 349, 628; 
suit to recover money deposited, (Art. 60): 
loan and— distinguished. 560; 
instances ol— . 628 
Depontarif it not a trustee, 194: 
banker is a—, 361; 

suit against— to recover moveable property depeslled. (Art. 145). 
Detention, what amounts to wrongful—. 348. 

Deoisee, suit by— for possession of Immoveable property, (Art 140) 
DiJacieleJ land$, suit for possession of, 601. 

Directors of a company aie not trustees. tOS; 

—can make acknowledgment on beJialf of the company. 190; 
suit against— for money misspent, 476. 477, 509. 
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CiMbifittf Of Inabllitjr doct not itop rannlnf of time (»ec. 9). ICO. 
meaning of—. 101 ; 

aeveral— «>-«Jttina In the plaintiff. S5A; 

Toluntary and involuntarj— 102 
DtMcharge. who can eive a valid—. 89—96 
Oiicont'nnenre of pofieitlon, meaning of, 598 
AtmiMol of time-baned'fuil, appeal or application, 25; 

application to ael a«lde an order of— for default. 659; 
application for— of ohj'ecllon to eaectrtion of a decree i» a step-in-aid 
of execution. 715. 

Ditpet$e$iion, rneaning of. 596; 

attachment of property by Magiatrale does not amount to-of true 
owner, 599 t 

iJinjuafi^ed proprietor li not a person under d.sabibty (lec. 6). 85 
Disfrm'nl. suit for eornpensallon for Illegal—. (Art. 28), 3Wj 
suit for— of crops, 307. 319, 

JJisfnbulice share, suit /of— of the property of an intestate. 517. 

Ditlnet yudge, appeal to the Court of a—. (Art. 152) 

Dlbidends, suit by shareholder for—, 480, 508 
.Doctor, suit by— for fees, 477, 

Dotrer, suit by Muhammadan wile for-, 440, 451 ! 

suit by heirs of deceased wife for—. 450, 451. 

Eaiemeni, definition of, 12, 277. 

—includes profits a prendre. 228; 

—must bo openly enjoyed end as of right. 230-2325 
acquisition of— olherwiie than under this Act. 239: 

Ifsuet in suit for establishment of—. 240. 

Encroachment by tenant, on the land of his landlord. 597. 613A5 
—by tenant on the land of other persons. 613A. 

Endowmenrproperlu. mil to set aside transfer of-, if moveable. Art. AMlj 
suit to set aside transfer of Immoveable—. 567A: 
suit by a succeeding manager of— to recover possession of-lianilsiisd 
by a previous manager, 567B; 
starting point of limitation for such son. 567B 
Dn/orcemenI of an Instrument, meaning of. 427: 

of iudpnenl, decree or order of High 0>urt or Privy Coimrll, 7»A, 
Eqaifoble mortgage, Suit to recover money doe ondei— , 5)8 1 
change In iho law in this respect. 558. 

Ei-ofcnl cannot male a valid acknowledgment. IW; 

aiiit against— for money had and received. 37) | 

Exchange-deed, suit for specific performance of a mvenaril In an --, 4/|f 
■ult for breach of covenant In an—, 486 
■Excfotion from joint family property, 511, 5)3 1 

—of the day on which cause of action accrues. I2I{^... ^ 
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time requisite for ol>tidiung copies. 122; 

— of time spent in wron? Court, (sec. M), 135; 

—of lime during which proceedings are suspended, (sec. 15} 

Execution a} decree, no extension of time for application for — , for sufficient 
cause (sec. 3), 41; 

application for Anal decree for sale in a mortgage'Suit is not an 
application for — , 74, 
acknowledgment made during — , 191; 
application for — , 693. 699; 

application for— which is incapable of immediate execution, 693: 
rewval of previous application for—. 694; 
sinking of! of an application for — , 694; 
stay of — by injunction or order, 694; 

— for perpetual injunction. 695; 

application for partial— is not an application in accordance with law,. 
713. 715. 

Execution sole, time barred application for setting aside— cannot be allowed 
for sufficient cause, 41. 

exclusion of penod of a proceeding to set aside an — in a suit for 
possession by auction purchaser. 163; 
setting aside— on ground of fraud, l72, 
fraud antecedent and subsequent t>->. 172; 
suit to set aside — , 281 . 
application to set asid^— , 669; 
when— becomes absolute, 690; 

application for hxing date of— is a step-in-aid of execution. 715: 
application for leave to bid at— is a step-in-aid, 713; 
application for postponement of— is not a step-in-aid. 7l6. 

Executor, whether can be a trustee, 107; 

—IS a legal representative. 169 * 

Ex parle decree, etterision of time for application to set aside — , 41; 

application to set aside an — , (Art 164} 

Ex paric admission of time baned appeal, 23A. 70; 

applicatiori for rehearing o( an appeal heard—, (Art. |69): 
appeal heard— against dead respondent, 677. 

Extension of lime for sufficient cause, (tec. 3): * i 

duly of Court in allowing—, 43, 
reasons of— mutt be recorded, 44; 
duty of appellant praying for—. 43: 

—In favour of minor (tec. 6). 73; 
application for— to pay mertgage-debi. 695; 
application for— It a atep-ln aid of execution, 715 
EMtinroUhment of right to property on failure to bring suit for |>oi»es 
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■Focior, luit for account a^ainat a—. 409 

Falte impnaonmeni, luit for compeitsation for—, 296 

Fomify property, suit to recover aKaie of profit* of— realued by a co-*Karer 
after partition, 372. 

Ferry, dgKt of— can te acquired by 20 yean* user, 238; 
suit for share of profits in a—. 508. 

Fishery, exclusive right of — i* an Interest in Immoveahle property, 238, 6M; 
right of— not excluding the owner i* an easement. 238: 
adverse possession of—, 621 

Final decree, application for— for sale on a mortgage, 692; 
application for— for foreclosure, 692: 

application for— for sale is a step-in-aid of execution, 715. 

-Fofios, application for copy of decree with insuficient — , whether sufiicient 
cause, 58 

Forecfasiire, suit on mortgage for— or sale, 633; 

no suit by usufructuary mortgagee for— or sale. 635; 
application for final decree for—. 692. 

•Foreign eoaniry, meaning of, 13: 

suits on contracts entered Into in a—. 119. 
law of limitation of a—. 120. 

Foreign biff, suit on a dishonoured—, (Art. 77). 

Foreign .suit on a—, (Art. 117). 

For/eitsre, suit for a penalty or— under any Statute, Act. Regulation or 
Bye'law, 260 : 

suit for declaistion that an order of— Is Illegal, 499; 

—of right of tenant. 607. 

Forgery, suit to declare th e of an instrument. (Arts. 92, 93). 

Froeid of defendant keeping the plaintiff from knowledge of hi* right, 170; 
evidence of — . 171; 

suit to Set aside a decree obtained by - or other relief on the ground 
of—. (Art. 95); 

suit for refund of conslderatloo money on ground of — , 430, 439; 
application to set aside exeeutlon sale on ground of—, (M, 672. 
■Cood foith, meaning of — , (see. 2): 

—Is tvA e«M-ntlal In assignment for valimUe eeosiderallou. 115. 
pr<M^r-utlon of suit in srrong Court is — and with doe dlligene*, |5|, 
<7ood*, t„U fw /•ompensallon for non-deliwy of. or delay la dehrerinf— , 
(Art. 3J); 

suit fof frym;>»n*s>ion for losing or Injuring — , (Art. 37); 

•"It for pri,, and drllresed. (Art. 52. 54). 

Cooemmeat U .,wr.;.trd from the law of limitatiea. 17, VTJ. T/ix 
•*-is not a UH4Atm, jr/j arquisfilon uf easement agslast— . 235; 

•ult »/y « (;Vft. 149). 643; 

»«>« fry trsf..f«„* 

»t*erNt r'T'ssewt/.yi Saslhsl-, 644. 
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n/onciion, itay oF auit or execution bjr — . 162. 

deduction o( time during which-^-conlinues. 163 , 
compensation for injury caused by—. 327. 
suit for—. 503. 

execution of decree stayed by— «r prohibitory order, 694; 
execution o! decree granting perpetual — , 69S 
njary, suit for compensation for personal — . 298. 
compensation for— caused by injunction, 327; 
suit for damages for — to specific moveable property, 347. 
nsanity, extension of time in case of insanity (sec 6), 

^^nce proved is presumed to continue, 84; 

suit to recover property conveyed during — . (Art 94) ’ 

nsofuency, order of the High Court in— is a judgment. 5(3, 
nsiafments, suit on a promissory note or bond payable by — . (Arts 74 
75): 

option to sue for whole amount on failure to pay an instalment. 392; 
suit on a registered bond payable by—. 482. 

•uJt on a mortgage bond payable by—. 395. 554A ; 
application for payment of amount of decree by—, (Art 175); 
decree directing the amount to be paid by—, 719 
hiirttmenf, suit to cancel or set aside an—, 420. 421 , 
void— need not be set aside. 420; 
voidable—, 421 , 

auit to declare the forgery of an — , (Arts. 92. 93). 
nmronce, suit on a policy of—. (Arts. 86. 87) 
nftrttl. payment of, 196; 

—as such. 197: 

payment of— must be endorsed by payer. 197; 
suit lo recover — on money lent. 379, 
suit to recover post diem— on a mortgage. 379. 403A ; 
covenant for payment of— by instalments. 391 ; 

—charged upon immoveable property, 550; 

mortgagee can claim— for the whole period of tbe mortgage. In a suit 
for redemption, 639 

nfcrruption. what amounts lo— to enjoyment of easement. 233. 
ncestigotion. order passed In claim proceedings without — or refusing—, 273» 
order passed in possessory proceedings without—. 279. 337. 

'oint cause of action. 67. 

lofnl confroelors. one of several-is net an agent of the ether (see. 21); 
—include surety. 210. 

feint decree-holders, one of several— can gne • discharge on behalf of * 
others. 95 ; 

appeal against joint decree and several decree. 703.B. " 

foini rights and liabilities under a decree. 721. 
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cause of action accruing to a minor before birth, 78; 
bond or pron^te taken in the name of—, 78 ; 
meaning of—. 80; 

medical evidence not admissible to prove age of minor. 80 i 
assignee of minor cannot gel the benefit of sec. 6:— 8f: 
acknowledgment made to a—. 106, 

suit by — after attaining majority to set aside transfer made by 
guardian, 330, 331 ; 

suit by transferee of— to set aside transfer made by guardian. 331; 
application by— to set aside execution-sale, 673. 

MiiJehccry, suit against carrier for compensation for — of goods, 310 
Afisdescnption, correction of— of parly after limitation does n^'t amount to 
addition of party. 215. 

Afisjoinder, dismissal of suit— for of parlies or of cause of action. 1^3’ 
—includes non-joinder. 153. 

Afistd^e made hona fide is sulScient cause (under see. 5). 49 ; 

—of law is not sufficient cause. 49A; 
suit for relief on the ground of—, 433; 
suit to set aside decree on ground of—. 433; 
application for execution against wrong person through—. 711. 
Afeney, specific moveable property does not include—. 341 : 
suit for— payable for— lent. 355; 
meaning of—. 339: 
suit for— had and received. 366; 

~<harged upon immoveable property. 543: 
application by decree holder to take out— belonging to judgment.* 
debtor lying in Court Is not a step in-aid of execution. 716 
Afortgage, suit to enforce a simple—. 548; 
suit on English—, 633, 

• suit on— by conditional sale. 549. 634; 
suit on usufructuary—, 635; 
suit OR equitable—, 538, 636; 

special provision where period of limitation for suit on equitable 
mortgage under new law Is shorter than the period under old 
law, 558. 

application for final foreclosure decree on a—. 692; 
application for final decree for sale upon a—. 692 
Afortgegee In possession after satisfaction of meitgnge is not a trustee, 104; 
suit to recover properly transferred by—, (Ait. 134); 
suit by a— for possession of Imsnoveable ptcpert/ morignced. 5i9, 63l; 
adverse possession by— •against moitgagor. 614: 
adverse possession by third party against—, 6l6. 

Aforfgofe-money, suit by mortgagor against mortgagee for non payment 

of—. 473 j 
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•uit B^inst morteaeoT for personal payment of—, 483 
Mortgago', adverse possession by mortgagee against—, 243, 614; 

adverse possession by third party against— , 555, 616. 

Jlfooeebfe property, standing crops whether—, 307, 319, 320, 

— whether includes money, 341. 410. 
specific—, 341, 345; 

suit to enforce charge against — pledged, 508, 
suit to recover— deposited or pledged. 627 
Afuntcipofily, suit against- for compensation for illegal distress. 254, 304; 
adverse possession against—. 632, 
suit by— for possession of a public street or road. 632. 

Afuluol open orid current oceounf, suit on a — , 406 
Noiitie State is not included in British India. 10; , 

transfer of decree of a Court of — to a Court in British India, and 
Vice versa, 710, 711. 

Necenary document, meaning of. 173 

fraudulent concealment of— by defendant, 173 
Negligence of pleader is not sufficient cause (see 5), 64 ; 

— of pleader's clerk is not sufficient cause, 64; 

—of appellant is not sufficient cause, 65 ; 

—of agents and servants Is not sufficient cause, 66 
New eonlrecf entered into for a time>barred debt, 176 
New statement of law Is not a sufficient cause (sec 5). 60 
Nert’dclivery, suit against carrier for compensation for— of goods. 312, 
Non-iigning of decree, effect of— on application for copy, 127. 

Notice, esclusion of period of— of suit, 164, 

application for tssue of— to heir of dead judgment debtor Is a step- 
in aid of execution. 715, 

application for issue of— to the judgment-debtor is a step-in>aid of 
execution. 715; 

filing of affidavit of service of— is m step, 715; 
application for substituted service of— is a step-in-aid, 715, 
issue of— to judgmenl-debler amounts to tevivor of the decree, 724. 
Obstruction to immemorial egress of sain-watci is a continuing wrong. 221; 
—to water-course is a continuing wrong, 221; 

—to easement. 236 , 

compensation for— to a way or waler-eourse, (Art. 37). 

— to delivery of possession of immoveable property decreed or seld in 
execution, 674. 

Occopaney holding, suit for redemption of mortgage of, 637. 

Official act or order, 291; 

suit to set aside—, 289. 

Old Ad not to be applied to a proceeding Instituted after the passing 
new A<t. 3: 


of the 
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suit barred by— cannot be xevived by the new Act, 3, 252; 
right preserved by— canr»ot be taken away by the new Act, 74. 673; 
acknov/ledgmcnt under->and suit under new Act, 192: 
special provision where limitation for suit on equitable mortgage 
under new Act ia shorter than that under—, 558; 
application under new Act to set aside execution-sale held under—-. 

669 

Oral acknowledgment is not valid. 180: 

— evidence as to the contents of document containing acknowledgment. 
188; 

— application is sufficient to be a slep-in-aid, 70S 
Order, passed in daim-ptoceedings. 273; 

—passed on a claim m proceedings of attachment before judgment, 
277; 

suit to set aside — of Civil Court in a proceeding other than a suit. 
(Art 13), 285. 

Paint lalaq, suit to set aside sale of— sold for arrears of rent, (Art. 12) 
Pardartaihin laJf/, fact of appellant being a — is not a sufficient cause 
(sec. S). 63 

ParitUen, suit to set aside— ^n ground of fraud, 430; 

suit for fresh— after setting aside fraudulent—, 516 1 
application for effecting— in pursuance of a decree for — ■ 693, 
Partner, one-^an give a discharge on behalf of another, 89; 

a surviving— is not a trustee for the heirs of the dead partner, iMs 

acknowledgment by one— will bind the other partners, 207; 

suit by a— for contribution against a co-patiner. 446 ; 

suit by heir of dead— against surviving partners for accounts, 454; 

suit by lervanl'partner, 455. 

Pertnership, acknowledgment by a partrier after dissolution of—. 207; 

suit for accounts and share of profits of a dissolved—, (Art 106) 453: 

suit for dissolution of—. 453; 

presumption about dissolution of—. 453: 

suit for assets realised after dissolution of— > 456; 

suit on a registered deed of—. 457. 4S6, 

Pertg, effect of addition or substitution of— durlrig suit, 2I2A: 
transposition of—. 219; 
addition of— in appeal, 2f8. 

Patiaragg, acquisition of right of— by immemorial user. 238 
Pmipgr, suit by— after application for pauperism Is rejected, 29; 

appeal by— after application for leave to appeal a*— is rejeeted, 29. 
esteniien of lime of applKaiion for leave to appeal as'— Is rejected 29, 
estetision of time of apptieatlen for leave to appeal as—. 41; 
filing of pauper appeal is auficlent cause for delay in filing legulat 
appeal, 55 
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suit for — and for declaration that an adoption Is valid. 494; 
suit by mortgagee for-^^jf mortgaged property, 569, 63 f; 
suit by private purchaser for->-of immoveable property. 572; 
suit by auction-purchaser for—, (Arts. 137, 135) ; 
suit for— of immoveable properly. (Art, 142); 
meaning of—, 595; 

presumption as regards — and dispossession, 601; 
suit for — of immoveable property (Art, 144); 
application for— by a person dispossessed by the decree-holder or 
auction-purchaser 668 ; 
application for— hy auction-purchaser, 690; 

application by decree-holder purchaser for— of property purchased Is 
a slep-in-aid, 715. 

Pocerit/ is not a sufficient cause (sec. 5). 62. 

Pre-emption, no extension of time to suits for—, (See. 8); 

suit for—. 267; suit for— is not a suit for possession, 272; 
limitation for suit for pre-emption where possession was taken by 
vendee before sale. 270; 

limitation for suit for— where there is no registered rale-deed and 
property is not eapable of physical possersien, 271, 501. 
PnteripUory does net run against a person who is unable to act, 613 
Price, suit to recover— of food or drink supplied by hotel-keeper, (Art. 8): 
suit for— of lodging. (Art 9); 

suit for— ol goods sold and delivered, (Arts. 52-54); 
suit for— of work done for the defendant, (Art. 56); 
suit for— of trees or growing crops, (Art. 55) 

Principoi, part payment of— must be endorsed by the payer. 193; 
suit by— against agent for account. 410; 

suit by legal representative of— against agent for account. 416; 
suit by— against agent for neglect or misconduct, 418. 

Printer, suit by— to recover costs of printing. 354. 

Prisoner, presentation of appeal by—, 23. 

PriVg Counci/, extension of lime for application for leave to appeal • 
41. 689; 

exeluiion of lime requisite for obtaining copies of judgment an^ 
decree of the High Court, 133. 689; 
appeal against order of subordinate Court refuilng leave to appeal 
to-. (Art. 153): 

application for leave to appeal to—, 688; 

Older ol dismifial ol appeal by the— for want of proiecullon. 703. 
7Z2. 

applieaiion lt> enforce an order of the—, (Art. fB)). 722. 

P/obste. appheatlon for— is not governed by this Act, 8. 691. 
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Proceeding, prosecution of ft — , 146; 
civil—, meaning of. 147, 
termination of a — . 157, 
order in— other than a suit, 266 

-Produce, receipt of — of mortgaged lands amounts to payment, 204 
Profits, easement includes— a prendre. 228. 
suit for mesne—. 462. 463, 

when the receipt of— may be said to be wrongful. 463; 
application for a'certainment of mesne — , 696 
Prohibitory order, stay of suit or execution by—. 162, 
deduction of lime during which— continues, 163 
Promise to pay, acknowledgment of a barred debt is ineffectual unless 
there is—. 176. 

and acknowledgment distinguished. 176. 

acknowledgment of liability need not amount to — . 177, 

,, essential jn English law of acknowledgment. 177. 

Promissory nole, defined, (see 2). 15. 

various kinds of suits on a— (Ails 69—76, 80). 
suit on a— payable by instalmenls. (Arts 74. 75) 

Proper Court, application (or execution made to the—, 710 
Proiett, suit to recover money paid under— for arrests of revenue, 293. 
Puisne mortgage, right o/— to enforce his charge on the moitgaged pro- 
perty Of on the proceeds of sale held under the prior mortgage, 
553: 

limitation for such suit. 554. 
suit by— to redeem prior mortgage. 553 
Poi'n-uJefer, right to discharge — is an easement. 238; 

obstruction to the Immemorial egress of— is a continuing wrong, 221. 
Pc-odmission. application for— of an appeal dirmissed for want of pro- 
secution, 675 

Peceiuer can give a valid discharge (sec. 7), 96; 

—Is a trustee, 105; 

—of a partnership firm is a duly authorised agent of the fiim. 190. 
possession of— is not adverse to the real trwner, S'i^, 
i^eciprocof demands are essential to a suit on Stf fount slaied. 380; 

—are essential in a suit on mutual, open and rurrrni account. 437. 
Pecognifion. application by transferee cf decree f.,i ^li a itcpHn-aJd o! 
execution. 715, 

apphcalion by legal reprerentative of dead d«» reel, older for— is a 
Step-In aid. 715 
Pedemplion, suit for—, 637 ; 

sun by puisne mortgagee lo redeem prior morlgsre. 553: 
application for execution cf decree for—. 701 
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Refund, suit for— of consideration upon failure to obtain possession or 
upon subsequent dispossession. 436, 484: 

Refusal to pay, acknowledgment accompanied with—. 189 
Re^stered, suit for breach of a— contract. (Art 116): 
meaning of the term. 480; 
when registration is not valid. 269. 330 
Releose, suit on a deed of—, 488. 

Religious endowment, manager or shebait of a — is a trustee. I08 
Remaindermen, suit by — for possession of immoveable property. (Art. 140). 
Rent, suit for recovery of — received by a joint lessor, 378, 
suit for arrears of — , 46i5; 
suit ior — on a registered Icabuliyal. 467 ; 
suit for apportionment of — , 508; 

non-payment of— does not amount to termination of tenancy, 583 ; 
non-payment of — does not amount to adverse possession. 613; 
suit to enhance — arid to recover property in default, 623. 

Repairs, suit to recover value of—, 477. 

Residue, suit for shsre of— bequeathed by a testator. 516. 

Res judicata it not a 'cause of like nature’ (under see, 14), 105 
RestitniiOft, applicstion for— is an application for eeeeulion of the appe!- 
late decree. 74. 718. 722A. 
suit for— of oonjugs) rights is never barred. 222. 3)4; 

Resumption, suit for— ^f rent-free land. 539. 

Retrospective efeet. Law of Limitation has niw. 4 
Revenue, suit to set aside tale for arrears of—. (Art. 12), 231: 

payment of the whole amount of— by ^nc co-sharer, (Art. 99) 443 ; 
mortgaged property sold for arrears of — , 553 
Revenue-records, suit for correction of entry in—, 498; 

limitation for such suits. 509. 

Reversioner is not a representative of the widow, 14; 

one— does not derive his title from another. 14, 78; 
when cause of action accrues to a — who was a minor or was not 
born ai the dale of alienation, 78, 509; 
declaratory suit by—, 500. 
suit by lemoie-, 500. 509A. 524. 
when cause of action accrues to a remote—. 509A : 
suit by— alter desih of female to recover possession. 588; 
adverse porteMion against widow does net bar—, 589. 
adverse decree against widow is binding on—. 590, 
application by a— to set aside an order of abatement passed agains 
another—. 631, 

RenVu*, exclusion of time requisite for obtaining copy of Judgment 
rompuling period of limitation for—, 135; 
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application for icftoiatlon of an application for— JiamUsed for 
default, (Art 160); 

application for— of judgment by a Small Cauie Court, (Art 161); 
application for— of judgment by a High Court, {Art. 162); 
application for— of judgmeitt tn olbet case*, 682*, 

—of judgment gives a fretb atailing point for execution of decree, 703. 
^eviUdl, suit barred by old Act cannot be revived by new Act. 3, 232. 

—of previous application for execution, 694, 

.Reui'oor, of judgment, decree or order of tbe High Court or the Privy 
Council, 724, 

— of decree against one judgment-debtor does not keep the decree alive 
against anotbei, 724. 

Right to cue, postponement of—-, 389, 398 

Ruling chief, plaintiff is not entitled to deduct the time spent in obtaining 
permission for bringing euii against — . 102, MO, 136 
application to set aside — on ground of fraud, 172; 

—giving rise to right of pre-emption, 2b(i; 
suit to set aside— held by order of Collector. (Art. 12); 
suit to set aside revenue sate and tale of pstni laluq for arrears of 
rent. (Art. 12); 

auit to set aside— one ground of fraud, 281, 430; 
suit for tpecifle perFormaRce of a centrael of—, 472; 
compensation for breach of covenant in—. 483; 
application for 6nal decree for— of mortgaged property, 692. 

See also Execution-safe. 

^afe-cerfi/tcaie, application for— is not governed by this Act, fl, 69J, 

Sole proceeds, auU to recover eurptus— after revenue tile, 37 1 1 

mortgagee's charge against surplus — where the morlgagei] properly 
is sold for arrears of revenue. 553 

.5afe-proclamefion, application for issue of— a step-inaid of efccullon, 
715; 

application for correction of— is a step-in-aid, 715. • 

3orboraker, aeknewledgment made by. 190. 

Beamon, suit by a— for Wages, (Art. lOIJ. 

-Seduction, suit for compensatloa feT^«f plaintiff’s aervaot or daughter, 
303. 

-Seinrre, suit lor eompensation for wsongful— of moveable property under 
legal process, 306, 317; 
meaning of— \ 3i’6. 

.Sert'onl, negligence of— is net a suficieet cause (aec. 51. 66; 
suit for ws«es by bouaebald— > 263| 
suit for Wage* hr— e<f a temple, 44^; * 
suit be— lemunerated be a share ^ the busnesa, 435./ 

L. 34 
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Set off. AcIcnowledsmeQt accompanied vitli a claim , IS9; 
claim to indemoity hy yny of—, 402; 
ihi* Act does not apply to a defence by of—, 460. 

5fietai( b a trastce. 109; 

suit for ourtmff a—, 508; 

advene posaeuion against preceding— does not become adrerse to 
tbe succeeding—, 6)9. 

Short deh'eery, suit for compensation for— of goods, 312. 

5irtsre bond, suit to recover money on a — when a day Is specified for 
payment. 383; 

Signing, application for copy of decree before — of decree, 127 ; 
vfhat amounU to—. 181 1 
—of acknoviledgment by agent, 182; 

—of account stated, 381, 

Slander, suit for compensation for — , (Art. 25). 

Small cease CooH, application for review of judgment of a — . (Art. 161)- 

Speei'el damage, acts not actionable witKout — . 224; 

—in action for slander, 302. 

Special or local laig. application of ibe. genera) provisions of this Act !►— * 
I6A. 32. 42. 75, 136. 158. 160. 175. 245. 

Speci^e moceable property, suit to recover— lost or stolen, 341; 
suit to recover— injured or detained, 345. 

Speeifie pefformonce, suit for— of contract, 471, 472, 473; 
suit for— of registered contracts. 473A. 

Speaffe porpose, trust for a—. (09; 

wrongful use of property let out for—. 313; 

common use of property b not use of property for — . 313. 

Stamp/, inability to get— is a sufiident cause, 56. 

Slop of ereetrtfon by injunction or order. 694; 

application for— is not a slep-lit^id of eseculion, 716. 

Slep-<n-oiJ of esecutlon, meaning of. 714; 
essentiab of a—, 714; 
wbtt b a— , 715: 
what is net a—. 716. 

Sobrtihifion. no estensien of time for application for—, 4i, 686: 
effect of— of plaintiff or defendant, (sec. 22); 
application for— of dead plaintiff o' appellant. (Art. |76): 
application for— of dead defendant or respondent. (Art. I77): 
application for— made In ll»e eeurse of esecution, 686; 
application for— rnade after decree. 686; 
application for— In second appeal. 686; 

Sveresston eerfi.ffcate, this Act does r>ot govern an application for—. 8- 691, 

application for eieeution by lb* deeree4»oWef‘s legal representative* 

without—, 712. 






